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TO  THE  MEMBERS  OF  THE  BAR. 

From  the  manner  in  which  causes  are  entitled  in  the  paper  books  lately 
filed,  it  would  seem  that  the  act  of  May  9,  1889,  P.  L.  158,  relating  to  writs 
of  error  and  appeals  to  the  Supreme  Court,  etc.,  is  not  well  understood. 
Strictly,  common  law  cases  are  styled  appeals,  on  the  paper  books,  and  dif- 
ferent methods  of  stating  the  parties  are  followed;  so  that  with  the  large 
number  of  cases  decided  and  now  to  be  reported  there  is  much  confusion 
resulting. 

One  of  the  main  purposes  of  the  act  was  to  have  the  case  in  the  Supreme 
Court  stated  in  the  same  order  as  to  parties  as  it  stood  on  the  records  of  the 
court  below;  that  is,  the  plaintifF  there  is  to  be  the  plaintiff  here,  etc.,  etc.  A 
good  thing  which  will  follow  the  observance  of  the  act,  will  be  the  abandon- 
ment sooner  or  later,  of  the  expressions,  *'  plaintiff  in  error  "  and  **  defendant 
in  error,"  designations  which  almost  always  are  confusing,  causing  one  to 
turn  back  to  see  which  party  is  referred  to.  Another  desirable  result  will  be, 
that  a  case  with  which  one  is  familiar  in  the  court  below  will  be  more  readily 
traced  in  the  Reports.  For  instance:  In  a  proceeding  in  equity.  Doe  et  al.  v. 
Roe  et  al.,  John  Stiles  had  to  be  joined  as  an  interested  party.  Should  John 
Stiles  take  an  appeal  from  the  decree  made,  and  the  cause  in  the  Supreme 
Court  be  entitled,  Stiles's  Appeal,  its  identity  with  the  case  as  we  know  of  it 
is  lost 

Outside  the  foregoing,  the  Reporter  must  keep  a  list  of  all  cases  in  the 
Supreme  Court  as  they  are  argued,  also  a  list  of  all  the  cases  as  they  are 
decided;  and  when  they  are  not  uniformly  named  it  is  a  matter  of  difficulty 
to  keep  the  run  of  them.  He  would  therefore  urge  that  a  imiform  method  of 
entitling  cases  be  adopted,  not  only  in  the  prsocipe  and  in  all  papers  in  the 
record,  but  In  the  paper  books  and  especially  on  their  covers,  taking  care  to 
keep  the  order  of  the  parties  the  same  as  that  in  the  court  below,  thus: 

On  an  appeal  from  a  common  law  proceeding  and  judgment : 

John  Dob  Appeal  by  defendant  (or  plaintiff)  from  the  judg- 

T.  '    ment  of  the  Court  of  Common  Pleas  of  the  Coun- 

RiCHABD  Rob.         J     ^y  o^  etc.,  at  No.  etc.  Term  18    . 

On  an  appeal  from  a  decree  in  a  proceeding  in  equity: 

Appeal  by * ....    (or  defendant 

or  plaintiff)  from  the  decree  of  the  Court  of  Com- 
mon Pleas  of  the  County  of  etc.  at  No.  etc.  Term 
18    .  in  Equity. 


John  Dob 

V. 

Rich  ABD  Rob. 
On  an  appeal  from  the  Orphans'  Court: 

ESTATB 
OF 

John  Doe,  Dscbasbd. 


Appeal  of  Richard  Roe  from  the  decree  of  the  Or- 
phans' Court  for  the  County  of  etc.,  at  No.  etc 
Tennis    .    O.  C. 

(xxi) 
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TO  THE  MEMBERS  OF  THE  BAR. 


On  an  appeal  in  criminal  cases: 
The  Commonwealth 

V. 

John  Doe. 


Appeal  by  defendant  (or  plalntifF)  from  the  judg- 
ment of  the  Court  of  Quarter  Sessions  of  the 
County  of  etc.  at  No.  etc  Term  18    .    Q.  S. 


On  an  appeal  in  road  cases : 
In  BE  Road 

IN 

Smith  Township. 


Appeal  of  Richard  Roe  from  the  decree  of  the 
Court  of  Quarter  Sessions  of  the  County  of  etc., 
at  No.  etc.  Term  18    .    Q.  S. 


The  act  of  assembly  referred  to,  and  the  Rules  of  the  Supreme  Court  adopted 
after  its  passage,  will  be  found  in  125  Pa.  xxvi.  In  24  W.  N.  672,  are  given 
convenient  forms  for  precipes,  and  excellent  suggestions  upon  the  purpose 
and  scope  of  the  act.  Beginning  with  the  cases  argued  at  May  Term  1889, 
the  form  of  entitling  cases  as  above  given  will  be  strictly  adhered  to  by  the 

State  Reporter. 
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CASES 

IN 

THE  SUPREME  COURT 

OF 

PENNSYLVANIA. 


EASTERN  DISTRICT— PHILADELPHIA,  1889.        i  214      «524 


CLARION,  M.  &  P.  R.  CO.  v.  GEORGE  C.  HAMILTON. 

EBROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  WARBBN  COUNTY. 
Argued  May  8,  1889— Decided  May  27,  1889. 

1.  While  an  erroneous  or  voidable  judgment  cannot  be  affected  by  a  writ 
of  error  not  taken  within  the  statutory  period,  a  void  judgment  is  no 
judgment  at  all,  and  the  person  affected  by  it  has  a  right  to  have  it 
stricken  from  the  record,  and  to  a  writ  of  error  to  the  refusal  of  such 
an  order. 

2.  But  if  a  judgment  be  erroneously  entered  for  want  of  an  affidavit  of 
defence  by  a  court  having  jurisdiction  of  the  person  and  subject  matter, 
it  is  voidable  and  not  void ;  and  an  order  refusing  to  strike  it  from  the 
record,  on  a  motion  made  four  years  after  its  entry,  will  not  be  re- 
Tersed. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  12  July  Term  1889,  Sup.  Ct.;  court  below.  No.  45 
December  Term  1884,  C.  P. 

On    September    24,   1884,   George  C.   Hamilton    brought' 
assumpsit  against  the  Clarion,.  Mahoning  &  Pittsburgh  Rail- 
road Company,  and  on  October  2d  filed  a  narr  with  a  copy  of 
an  account  against  the   defendant  company,  amounting  to 
$4,025.90. 

Vol.  cxxvn — 1  (1) 
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A  Rule  of  Court  provided  that,  ''  if  the  plaintifE  shall  have 
filed  a  copy  of  the  account  or  instrument  of  writing  on  which 
the  suit  is  founded,  with  his  declaration,  on  or  before  the  re- 
turn day  of  the  writ,  he  shall  be  entitled  to  a  judgment  by 
default  for  the  amount  so  claimed,  at  any  time  after  twenty 
days  from  and  after  the  return  day  of  the  writ,"  in  default  of 
an  affidavit  of  defence  filed  by  the  defendant.  Under  this  rule, 
on  November  6,  1884,  a  judgment  was  taken  against  the  de- 
fendant for  want  of  an  affidavit  of  defence,  and  the  sum  due 
liquidated  at  $4,025.90. 

A  writ  of  fieri  facias  was  issued  on  the  foregoing  judgment 
the  day  it  was  entered,  and  returned,  no  goods.  In  March, 
1887,  a  creditor's  bill  was  filed  by  George  C.  Hamilton  and 
others  against  the  defendant  company  and  certain  individuals, 
named  as  stockholders  thereof,  to  enforce  payment  of  stock 
assessments  in  discharge  of  the  company's  indebtedness  to  the 
several  complainants.  This  bill  was  duly  served,  and  em- 
braced, in  the  indebtedness  of  the  company  set  out,  the  judg- 
ment of  the  plaintiff  in  this  case. 

On  November  12,  1888,  the  defendant  company  filed  a  peti- 
tion and  motion  praying  that  the  plaintiff's  judgment  entered 
November  6,  1884,  should  be  stiicken  off,  for  the  reason  that 
the  account  filed  was  not  of  such  character  that  an  affidavit  of 
defence  was  required  to  prevent  judgment. 

On  December  13,  1888,  the  court.  Brown,  P.  J.,  discharged 
the  rule  granted  upon  the  foregoing  motion,  saying  inter  alia : 

While  we  are  inclined  to  think  that  the  defendant's  counsel 
are  correct  in  the  position  that  the  copy  of  claim  filed  is  not 
such  as  entitled  the  plaintiffs  to  a  judgment  for  want  of  an 
affidavit  of  defence,  we  do  not  think  that  the  judgment  is  a 
void  one.  It  is  voidable  only,  and  we  think  the  length  of  time 
that  has  elapsed  since  the  defendant  had  knowledge  of  the 
judgment,  and  the  neglect  for  so  long  a  time  to  move  to  set  it 
aside,  coupled  with  the  fact  that  the  defendant,  since  the  rule 
to  strike  off  the  judgment  was  obtained,  has  suffered  judgment, 
pro  confesso,  to  be  taken  against  it  in  the  equity  suit  pending, 
and  Avith  the  other  facts  recited,  the  defendant  must  be  re- 
garded as  having  waived  the  irregularity,  if  any,  in  the  taking 
judgment  for  want  of  an  affidavit  of  defence.  The  rule  to 
strike  off  the  judgment  is  therefore  discharged. 
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On  April  12, 1889,  the  defendant  company,  took  this  writ, 
assigning  the  refusal  of  the  court  to  strike  off  the  judgment  as 
error. 

Mr.  W.  E.  Rice  (with  him  Mr.  Charles  W.  Stone  and  Mr.  R. 
Broicn)^  for  the  plaintiff  in  error. 

Mr.  Samuel  T.  Neill  (with  him  Mr.  George  N.  Frazine  and 
Mr.  James  W.  Wiggins}^  for  the  defendant  in  error. 

Per  Cubiam  : 

If  this  writ  of  error  had  been  taken  to  the  judgment  below,  it 
would  have  been  too  late  :  Penn.  Cent.  Ins.  Co.  v.  Gaus,  91  Pa. 
103.  The  writ  was  taken,  however,  to  the  refusal  of  the  court 
below  to  strike  off  the  judgment.  The  ground  of  this  motion 
was  that  the  judgment  was  void.  The  writ  of  error  was  taken 
out  in  less  than  two  years  from  the  refusal  of  the  court  below 
to  strike  it  off. 

While  an  erroneous  or  voidable  judgment  cannot  be  affected 
by  a  writ  of  error,  unless  purchased  within  the  statutory  period, 
a  void  judgment  is  no  judgment  at  all.  It  is  something  on  the 
record  which  has  no  business  there,  which  confers  no  rights 
and  imposes  no  obligations.  At  the  same  time,  it  may  be  a 
source  of  annoyance  to  some  one ;  it  may  becloud  a  title  or 
injure  credit,  and  the  person  who  is  injuriously  affected  by  it 
has  a  right  to  have  it  stricken  from  the  record. 

The  judgment  in  this  case  is  not  a  void  judgment.  The  couili 
below  had  jurisdiction  of  the  person  and  the  subject  matter.  It 
was  entered  for  want  of  an  aflBdavit  of  defence,  and  we  must 
assume  that  the  court  below  regarded  the  case  as  coming  with- 
in the  Rule  of  Court.  The  defendant  thought  it  did  not,  and 
filed  no  affidavit.  This  is  neither  a  good  nor  a  safe  practice. 
If  a  defendant  thinks  the  statement  or  copy  filed  does  not 
come  within  the  rule  requiring  him  to  file  an  affidavit,  it  is  the 
better  practice  to  suggest  such  fact  upon  the  record.  He  can 
then  have  a  decision  of  the  court  upon  the  point.  When  he 
decides  this  question  of  law  for  himself,  he  takes  the  risk  of  it 
being  incorrect.  In  the  case  in  hand,  it  is  at  least  a  question 
whether  the  judgment  was  not  properly  taken.  We  are  not  re- 
quired to  go  so  far  however.     It  is  sufficient  to  say  that  it  was 
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not  voicL  Under  such  circumstances  we  might  well  quash  this 
writ.  We  prefer,  however,  to  afl&rm  the  order  of  the  court 
below  refusing  to  strike  ofE  the  judgment. 

Order  affirmed. 


APPEAL  OF  ISABELLA  ROSS  ET  AL. 

^  \  ■ 

[Estate  of  Sobieski  Ross,  Deceased.] 

t'iLill       FROM    THE    DECREE    OP    THE    ORPHANS'    COURT    OF    POTTER 

COUNTY. 

Argued  May  8, 1889— Decided  May  27, 1880. 

(a)  In  1864,  a  widower  executed  and  delivered  a  note  under  seal  for 
♦5,000,  payable  to  a  trustee  for  his  children  named  therein,  five  years 
after  date,  with  interest:  on  the  same  day  he  was  married  a  second 
time.  In  1877,  he  died,  leaving  to  survive  him  his  widow,  the  children 
by  his  first  marriage,  and  one  child  by  his  second,  with  an  estate  of 
$100,000,  of  which  the  personalty  was  exhausted  in  the  payment  of 
debts,  administration  expenses  and  money  legacies. 

1.  In  such  case,  the  transaction  was  a  duly  executed  gift  inter  vivos,  and, 
considered  in  connection  with  the  amount  of  the  estate,  there  being  no 
evidence  of  fraudulent  intent,  the  note  was  not  in  fraud  of  the  rights  of 
the  second  wife,  and  was  properly  payable  out  of  the  proceeds  of  realty, 
sold  either  by  the  decedent  in  his  lifetime,  or  by  his  executors  within 
five  years  after  his  death  under  a  power  in  his  will. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  195  July  Term  1888,  Sup.  Ct. ;  Qourt  below.  No.  14 
Docket  C,  O.  C. 

On  September  22,  1885,  W.  K.  Jones,  surviving  executor  of 
the  will  of  Sobieski  Ross,  deceased,  filed  a  third  account,  show- 
ing a  balance  for  distribution  of  $8,176.32. 

Sobieski  Ross,  had  died  October  24, 1877,  leaving  a  will, 
dated  September  9, 1876,  and  duly  admitted  to  probate,  wherein 
after  several  special  devises  and  bequests,  he  devised  and  be- 
queathed all  his  other  estate,  real  and  personal,  to  his  executors 
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with  power  to  sell  for  the  payment  of  debts  and  legacies, 
making  his  widow,  Isabella  Ross,  and  his  children,  John  S., 
Mary,  George  F.  and  Thomas  H.  Ross,  residuary  legatees. 
The  widow  made  her  election  to  take  under  the  will. 

In  the  account  under  consideration,  the  accountant  had 
charged  himself  with  f  13,862.38,  the  balance  shown  by  a  former 
account,  made  up  of  the  proceeds  of  the  sale  of  both  real  and 
personal  estate,  and  had  taken  credit  for  $6,000,  "  paid  M.  A. 
Ross,  trustee,  on  note."  To  the  allowance  of  this  credit,  Mrs. 
Isabella  Ross,  for  herself  and  as  guardian  of  Thomas  H.  Ross, 
filed  exceptions. 

On  February  26, 1886,  Mr.  David  Sterrett^  appointed  auditor 
to  hear  and  determine  said  exceptions,  etc.,  filed  the  following 
report: 

From  the  evidence  adduced  the  auditor  finds  the  following 
facts: 

Sobieski  Ross,  the  deceased,  died  at  Coudersport,  in  the 
county  aforesaid,  October  24, 1877,  aged  49  years  or  there- 
about. He  had  been  a  resident  of  Coudersport  all  his  life,  had 
been  twice  married,  and  left  to  survive  him  children  by  his 
first  wife,  John  S.  Ross,  Mary  Ross  Stanton  and  Gedtge  F. 
Ross,  and  also  Isabella  Ross,  his  widow,  and  Thomas  H.  Ross, 
a  child  by  his  second  wife,  the  said  Isabella  Ross.  John  S. 
Ross  was  bom  January  7, 1848 ;  Mary  was  born  May,  1850, 
and  George  F.  was  bom  June  19,  1860.  Mary  Ross,  their 
mother,  died  November  20,  1862. 

Sobieski  Ross  and  lobelia  Ross  were  married  the  19th  or 
20th  of  October,  1864.  On  the  morning  of  the  day  the  marriage 
was  celebrated,  and  before  the  marriage  ceremony,  Sobieski 
Ross  delivered  to  Mary  A.  Ross,  his  mother,  a  note  or  writing 
obligatory  under  his  hand  and  seal,  of  which  the  following  is 
a  true  and  correct  copy : 
$5000.  Coudersport,  Pa.,  Oct.  19, 1864. 

Five  years  after  date,  I  promise  to  pay  to  the  order  of  Mary 
A.  Ross  (in  trust  for  John  Ross,  Mary  Ross  and  George  Fox 
Ross)  Five  Thousand  dollars,  without  defalcation,  value  re- 
ceived, with  interest  payable  annually.  Witness  my  hand  and 
seal.  Sobieski  Ross.  [L.  S.] 

This  note  is  in  the  handwriting  of  Sobieski  Ross.     It  is  the 
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note  upon  which  the  payment  of  $6,000  was  made  June  30, 
1883,  for  which  the  credit  is  claimed  by  the  executor  in  his 
account  to  which  the  exception  is  filed.  The  payment  was  in 
fact  made  to  the  said  Mary  A.  Ross,  trustee,  to  apply  on  the  note. 

At  the  time  the  note  was  given  the  said  Mary  A.  Ross  was 
residing  in  the  decedent's  family.  There  is  no  evidence  aliunde 
of  consideration  for  the  note,  except  as  contained  in  the  deposi- 
tion of  Mary  A.  Ross.  This  deposition  was  admitted  in  evi- 
dence, to  be  considered  subject  to  the  admissibility  of  the 
testimony  in  reference  to  the  consideration.  Subject  to  such 
objection,  the  auditor  finds  that  there  was  no  money  or  propert}' 
consideration  to  the  maker  of  the  note,  moving  him  to  its  exe- 
cution and  delivery.  And,  without  regard  to  such  testimony, 
the  auditor  finds  that  the  real  consideration  moving  him  to 
such  execution  and  delivery,  was  his  natui*al  love  and  affection 
for  his  children  named  therein  as  beneficiaries,  and  his  desire 
to  set  aside  the  sum  named  in  the  note  for  their  use  and  benefit. 

No  payments  were  made  on  the  note  during  the  lifetime  of 
Sobieski  Ross.  After  the  note  matured  according  to  its  terms, 
he  repeatedly  expressed  the  desire  that  the  fund  should  be  kept 
entire,  until  George,  the  youngest  child  named  therein,  should 
arrive  at  the  age  of  twenty-one  years. 

The  note  was  presented  to  Wm.  Jones,  one  of  the  executors, 
for  pajrment,  within  one  year  after  the  death  of  the  said  Sobieski 
Ross. 

The  inventory  of  the  personal  estate  of  the  deceased  amounted 
to  $43,788.45,  of  which  about  $2,500  was  unavailable,  leaving 
about  $41,000  collectible ;  and  about  $700  came  into  hands  of 
the  executors  in  addition  to  the  items  in  inventory.  On  October 
14, 1864,  the  said  Sobieski  Ross  conveyed  to  Mary  A.  Ross,  in 
trust  for  John  Ross,  Mary  Ross  and  George  F.  Ross,  a  lot  of 
land  in  the  borough  of  Coudersport,  a  part  of  grantor's  home- 
stead lot.  The  lot  conveyed  was  worth  about  $2,500.  The 
consideration  expressed  in  the  deed  was  one  dollar.  The  deed 
was  recorded  October  31,  1864.  The  executor  estimated  the 
unimproved  real  estate  of  decedent,  at  the  time  of  his  decease, 
at  $50,000,  and  his  improved  real  estate  at  $17,000.  The 
debts  against  the  estate  have  all  been  paid  except  the  balance 
of  the  said  note  held  by  Mary  A.  Ross  and  one  other  note  held 
by  her.     The  latter  does  not  exceed  $500. 
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The  decedent  died  testate,  having  made  a  last  will  and  testa- 
ment dated  September  9,  1876,  which  was  duly  admitted  to 
probate  before  the  register  of  wills  of  said  county  of  Potter, 
October  29,  1877,  disposing  of  the  entire  estate. 

Isabella  Ross,  the  exceptant  and  widow  of  said  defendant, 
on  March  12, 1879,  filed  in  the  office  of  the  clerk  of  the  Orphans' 
Court  of  said  county,  her  election  to  accept  the  devise  and 
bequest  under  said  will  to  her  in  lieu  of  dower. 

On  the  hearing  before  the  auditor  it  was  contended  on  be- 
half of  exceptant,  in  substance,  that  the  obligation  of  October 
19, 1864,  was  an  executory  contract,  or  at  most  an  imperfect 
gift  inter  vivos,  and  could  not  be  enforced  unless  founded  on 
a  valuable  consideration,  and  in  support  of  such  position  the 
following  authorities  were  cited :  Bispham's  Equity,  101-108, 
and  Carhart's  App.,  78  Pa.  118-19,  where  the  law  is  stated  in 
the  opinion  of  the  court  by  Wo(H)WABD,  J.  It  was  also  con- 
tended that  the  giving  of  the  obligation,  at  the  time  and  under 
the  circumstances  proven,  was  a  fraud  on  the  marital  rights  of 
the  exceptant,  Isabella  Ross ;  in  support  of  which  position  was 
cited  Wharton's  Law  of  Contracts,  §§  166,  399. 

On  the  other  hand,  it  was  contended  that  the  obligation  was 
an  executed  trust  and  created  a  legal  obligation  against  the 
estate  of  the  decedent  in  favor  of  the  trustee,  in  support  of 
which  the  following  cases,  amongst  others,  were  cited  as  au- 
thority :  Candor's  App.,  27  Pa.  119  ;  Mack's  App.,  68  Pa.  231 ; 
Crawford's  App.,  61  Pa.  52.  In  reply  to  the  second  position 
of  exceptant's  counsel,  the  following  authorities  were  cited  : 
Pringle  v.  Pringle,  59  Pa.  281 ;  Hamilton  v.  Smith,  42  Am. 
Rep.  39 ;  Butler  v.  Butler,  30  Am.  Rep.  441 ;  and  in  reference 
to  the  efEect  of  the  election  of  the  widow  to  take  under  the 
will  in  lieu  of  dower,  the  case  of  Cox  v.  Rogers*  77  Pa.  160, 
was  cited. 

The  fact  that  the  widow  elected  to  take  the  devise  and  be- 
quest under  the  will,  in  lieu  of  her  right  of  dower,  is  not  re- 
garded by  the  auditor  as  having  any  bearing  on  the  controversy 
in  this  case.  This  election  was  a  choice  between  the  provisions 
of  the  will  in  her  favor,  and  .her  right  of  dower  at  common  law. 
It  was  necessary  and  proper,  in  order  to  establish  her  relations 
to  the  estate  in  this  i^egard.  It  should  not  be  interpreted  to 
afifect  her  rights  in  other  respects,  or  be  construed  to  be  a 
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waiver  of  any  rights  not  directly  involved  in  the  choice  made 
by  her. 

There  is  no  question  of  actual  fraud  in  this  case.  Any  alle- 
gation that  a  fraud  upon  the  intended  wife  was  designed  by  the 
execution  and  delivery  of  the  note,  in  order  to  be  a  defence 
would  have  to  be  supported  by  clear  proof  of  facts  evincing 
the  fraudulent  intent.  No  such  proof  is  adduced.  On  the 
other  hand,  the  owner  of  a  large  estate,  in  contemplation  of 
marriage  to  a  second  wife,  might  execute  and  deliver  to  a  trus- 
tee for  his  children  by  a  former  wife,  an  obligation  such  as  the 
one  in  question,  with  the  most  correct  and  honest  motives. 
And  from  the  authorities  above  cited,  the  auditor  is  of  the 
opinion  that  the  obligation  in  question  is  not  a  fraud  upon  the 
personal  rights  of  Isabella  Ross. 

The  obligation  of  October  18, 1864,  being  a  specialty,  needs 
no  consideration  to  support  it.  The  auditor  regards  it  as  an 
executed  obligation,  which  created,  in  favor  of  the  children  of 
the  obligor  named  therein,  a  valid  debt  against  the  estate,  and 
concludes  that  the  executor  is  entitled  to  credit  for  the  sum 
paid  to  apply  thereon.  He  therefore  recommends  that  thie  ex- 
ception in  this  case  be  dismissed  and  the  account  as  stated  be 
confirmed. 

Mrs.  Isabella  Ross,  for  herself  and  as  guardian  of  Thomas  H. 
Ross,  excepted  to  the  auditor's  report,  in  substance,  as  follows ; 

1.  The  auditor  erred  in  finding  as  mixed  matter  of  law  and 
fact,  that  the  giving  of  the  note  in  question  upon  the  day  of 
his  marriage,  without  valuable  consideration  and  without  notice  ' 
to  his  intended  wife,  taken  in  connection  with  the  conveyance 
of  his  homestead  lot  and  house  without  valuable  consideration, 
was  not  a  fraud  upon  the  said  Isabella  Ross,  wife  and  widow  of 
said  S.  Ross,  deceased.*^ 

2.  The  evidence  in  the  case  showing  that  prior  to  the  pay- 
ment of  the  $6,000,  for  which  the  executor  claims  credit  in 
this  case,  the  personalty  of  said  estate  of  S.  Ross  had  all  been 
exhausted  in  the  payment  of  his  debts  and  the  expenses  of  ad- 
ministration, and  no  action  having  been  brought  upon  said  note 
to  recover  the  same,  and  five  years  having  elapsed  after  the 
death  of  said  S.  Ross,  before  the  payment  of  said  $6,000,  the  au- 
ditor erred  in  allowing  the  said  payment  of  $6,000  to  be  passed 
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to  the  credit  of  said  accountant,  thereby  making  the  same  a 
charge  against  the  proceeds  of  realty  of  the  estate  of  said 
Sobieski  Ross,  deceased.® 

The  said  exceptions  were  referred  to  Williams,  P.  J.,  4th 
judicial  district,  who  on  March  25,  1887,  filed  the  following 
opinion : 

The  argument  in  support  of  the  exceptions  was  heard  on 
January  11,  1887.  One  of  the  exceptions  which  was  earnestly 
pressed  at  that  time  was,  that  the  auditor  erred  in  not  finding 
that  the  payments  made  by  the  accountant  on  the  note  of  Mary 
A.  Ross,  trustee,  were  made  from  the  proceeds  of  real  estate 
sold  more  than  five  years  after  the  death  of  Sobieski  Ross. 
The  force  of  this  exception  lay  in  the  want  of  definiteness  of 
statement  in  the  account  and  in  the  testimony  of  the  account- 
ant before  the  auditor,  as  to  the  time  when  the  several  sales  of 
real  estate  were  made  from  which  the  moneys  entering  into 
this  account  were  received. 

An  application  was  made  to  re-open  the  testimony  so  far  as 
to  enable  the  accountant  to  fix  the  dates  of  these  sales.  This 
application  was  granted  and  on  February  3d,  W.  K.  Jones,  the 
executor,  was  examined  upon  this  subject. 

From  this  evidence  we  find  as  a  fact  that  the  sales  of  real 
estate  from  which  the  moneys  appearing  in  the  account  were 
derived,  were  made  in  the  lifetime  of  Sobieski  Ross,  or  by  his  ex- 
ecutor, within  five  years  after  his  decease,  except  about  $3,000, 
a  sum  much  less  than  the  balance  remaining  in  the  hands  of 
the  accountant. 

It  follows  then  that  the  auditor  was  right  in  allowing  the 
accountant  credit  for  the  money  paid  Mary  A.  Ross,  trustee, 
on  the  note  of  October  19, 1864,  if  that  note  was  a  valid  obli- 
gation. It  is  insisted  that  the  note  was  not  a  valid  obligation 
for  the  reasons,  first,  that  it  was  a  fraud  upon  Isabella  Ross, 
one  of  the  exceptants,  to  whom  Ross  was  married  on  the  same 
day  that  the  note  was  given ;  and  second,  that  it  was  an  un- 
executed gift  inter  vivos.  As  to  the  first  of  these  reasons,  the 
facts  found  by  the  auditor  are  a  sufficient  answer.  He  found 
that  Sobieski  Ross  had  been  previously  married,  and  had  three 
children  by  the  marriage,  who  are  the  three  persons  named  as 
beneficiaries  in  the  note  ;  that  he  had,  at  the  date  of  said  note 
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and  at  the  time  of  his  decease,  real  and  personal  estate  exceed- 
ing f  100,000  in  value,  and  that  no  evidence  of  any  fraudulent 
intent  anywhere  appears  in  the  evidence.  We  have  looked 
into  the  evidence  and  think  the  auditor  is  fully  justified  in  his 
conclusions.  It  would  seem  very  clear,  therefore,  that  the  ar- 
rangement made  by  Ross  was  merely  a  reasonable  and  natural 
provision  for  the  children  named,  and,  considered  in  connec- 
tion with  the  amount  of  property  owned  by  him  when  it  was 
made,  it  was  by  no  means  a  large  one,  or  one  of  which  the  ex- 
ceptant had  just  reason  to  complain. 

The  facts  found  by  the  auditor  also  dispose  of  the  remaining 
objection  urged  against  the  validity  of  this  note.  Ross  was  on 
the  eve  of  a  second  marriage.  He  signed,  sealed  and  deliv- 
ered the  note  to  his  mother,  Mary  A.  Ross,  in  trust  for  the 
three  children  of  his  first  marriage.  A  seal  imports  a  consid- 
eration, but  there  is  here  a  good  consideration  in  the  natural 
affection  of  a  father  for  his  children  and  his  obligation  to  pro- 
vide for  them.  The  note  was  not  placed  in  escrow,  but  was 
delivered  to  the  payee  named  therein.  It  passed  wholly  and 
unconditionally  out  of  his  control,  and  into  the  custody  and 
control  of  the  payee.  Ross  himself  recognized  this  fact  and 
during  his  life  conferred  with  his  mother  in  regard  to  the  note, 
the  proper  time  for  its  payment,  and  the  division  of  the  money 
among  the  beneficiaries.  There  is  no  room,  upon  this  state  of 
the  facts,  to  hold  this  note  to  be  an  unexecuted  gift. 

We  conclude  with  the  auditor  that  the  note  to  Mary  A.  Ross, 
trustee,  was  a  valid  outstanding  obligation,  that  it  was  the  duty 
of  the  executor  to  pay  it,  and  that  the  funds  employed  for  that 
purpose  do  not  appear  to  have  been  drawn  from  the  sales  of 
real  estate  made  five  years  after  the  decease  of  testator.  Un- 
der this  view  of  the  case  the  consideration  of  the  question, 
whether  the  will  of  Sobieski  Ross  by  its  terms  makes  a  con- 
version of  the  real  estate,  is  wholly  unnecessary  and  we  do 
not  enter  upon  it.  The  exceptions  are  dismissed  and  the  re- 
port of  the  auditor  is  confirmed. 

Thereupon  the  exceptant  took  this  appeal,  assigning  for 
eiTor : 

5,  6.  The  dismissal  of  said  exceptions.*  • 
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Mr.  C.  L.  Peck  (with  him  Mr.  M.  F.  Elliott),  for  the  appel- 
lant. 

Mr.  John  Ormerod  and  Mr,  H,  C.  Doman  (with  them  Mr. 
Benson.,  Mr.  Mcmn,  Mr.  JR.  Brovm,  and  Messrs.  Larrabee  and 
Lsuns^^  for  the  appellees. 

Per  Curiam  : 

We  do  not  think  it  necessary  to  add  anything  to  what  was 
said  by  the  learned  judge  who  heard  this  case  upon  exceptions 
in  the  court  below. 

The  decree  is  afi&rmed  and  the  appeal  dismissed 
at  the  costs  of  appellants. 


G.  &  I.  HORTON  V.  W.  M.  HARBRIDGE. 

EBROB  TO  THE  COURT  OF  COMMON  PLEAS  OF  ELK  COUNTY. 
Argued  May  8, 1889— Decided  May  27, 1880. 

(a)  Plaintiff  made  a  contract  with  defendants  to  cut  and  skid  timber  at 
a  certain  price  per  thousand  feet,  the  logs  to  be  measured  by  Scribner's 
Rule.  When  the  logs  were  cut  and  skidded,  they  were  measured  by 
the  pai'des,  the  contract  price  paid  and  a  receipt  in  full  given.  After 
some  of  the  logs  had  been  sawed,  plaintiff,  alleging  a  mistake  against 
him  in  the  measurement  upon  which  he  had  settled,  remeasured  the 
unsawed  logs  and  brought  suit  for  the  difference  in  the  whole. 

I.  In  such  case,  the  mistake  in  the  first  measurement  being  shown,  that 
measurement  and  the  settlement  thereon  would  not  bar  recovery  in  this 
action,  and  it  was  not  error  to  charge  the  jury  that  if  the  plaintiff  was 
to  have  the  benefit  of  the  mill  measurement  of  the  logs  that  had  been 
sawed,  he  should  be  bound  by  that  measurement  of  the  logs  unsawed 
and  remeasured  by  him. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  214  July  Term  1889,  Sup.  Ct.;  court  below,  No.  15 
January  Term  1887,  C.  P. 

On  November  15, 1886,  George  and  Isaac  Horton,  trading 
as  G.  &  I.  Horton,  entered  an  appeal  from  the  judgment  of  a 
justice  of  the  peace  against  them  in  favor  of  William  Har- 
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bridge.  On  February  5,  1887,  the  plaintiff  Harbridge  filed  a 
declaration  claiming  to  recover  the  balance  due  upon  a  contract 
with  the  defendants  for  cutting  and  skidding  logs.     Issue. 

The  facts  of  the  case  as  shown  on  the  trial  on  November  22, 
1887,  sufficiently  appear  in  the  charge  to  the  jury,  Mayer, 
P.  J.: 

On  September  2,  1885,  William  Harbridge  entered  into  arti- 
cles of  agreement  with  George  and  Isaac  Horton,  by  the  terms 
of  which  he  undertook  to  cut  and  skid  all  the  saw  timber  stand- 
ing upon  a  certain  tract  of  land  situate  in  Spring  Creek  town- 
ship. The  trees  were  to  be  cut  ten  inches  and  over  at  the 
stump,  and  cut  in  lengths  from  8  to  16  feet,  as  the  straightness 
of  the  tree  would  permit.  The  logs  were  to  be  scaled  on  the 
skidways  by  both  parties  according  to  Scribner's  Rule,  one 
eighth  off.  The  Hortons  were  to  pay  Mr.  Harbridge  the  sum 
of  $2.25  per  thousand  feet,  for  all  logs  cut  and  skidded  under 
this  contract.  In  pursuance  of  the  terms  of  the  contract,  Mr. 
Harbridge  went  upon  this  tract  of  land,  cut  and  skidded  a 
quantity  of  saw  logs  amounting,  according  to  the  scale  made 
upon  the  skidways,  to  205  thousand  and  some  hundred  feet, 
which  were  settled  for  by  the  Messrs.  Horton  on  April  10, 
1886,  and  a  receipt  taken  in  full  for  the  amount  which  was 
claimed  to  be  due  by  Mr.  Harbridge  under  this  contract. 

This  settlement  and  scalement  would  be  binding  upon  Mr. 
Harbridge,  unless  the  evidence  in  the  case  shows  that  there 
was  a  clear  mistake  made  in  regard  to  the  scalement  of  the 
logs.  And  the  burden  of  proof  is  thrown  upon  Mr.  Harbridge 
to  establish  to  the  satisfaction  of  the  jury  that  there  was  a 
mistake  in  the  scalement  of  the  logs.  By  the  terms  of  the 
contract,  the  scalement  was  to  be  made  by  both  parties  by 
Scribner's  Rule,  one  eighth  off.  This  mode  havifig  been  desig- 
nated by  both  parties  when  the  contract  was  made,  they  would 
be  bound  by  the  scalement,  unless  the  evidence  shows  that 
there  was  a  clear  mistake  made  in  regard  to  the  scalement. 

It  is  alleged  on  the  part  of  Mr.  Harbridge,  that  a  mistake 
was  made  in  the  scalement  of  the  logs  and,  for  the  purpose  of 
showing  this  mistake,  he  alleges  that  the  logs  that  were  sawed 
out  upon  the  mill  exceeded  in  quantity  the  amount  that  was 
scaled  in  the  woods.     He  claims  that  a  portion  of  these  logs, 
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sawed  out  in  1886,  amounted  to  175  thousand  and  some  hun- 
dred feet,  and  the  balance  of  the  logs  were  sawed  during  this 
year,  amounting  to  127  thousand  and  some  hundred  feet,  mak- 
ing a  total  of  over  303  thousand  and  some  hundred  feet.  And 
this  suit  has  been  brought  by  him  to  recover  the  difference 
between  the  scalement  made  in  the  woods  and  what  the  lumber 
turned  out  upon  the  mill. 

He  also  alleges  that  he  had  a  scalement  made  of  what  re- 
mained on  the  skidways  that  were  not  sawed  in  1886,  by  Mr. 
Zimmerman;  that  Mr.  Zimmerman's  scalement  amounted  to 
155  thousand  some  hundred  feet,  and  that  the  logs  that  were 
measured  by  Mr.  Zimmerman,  when  sawed  upon  the  mill,  only 
turned  out  127  thousand  some  hundred  feet.  So,  if  the  jury 
come  to  the  conclusion  that  there  was  a  mistake  made  in  the 
scalement  of  the  logs  sawed  out  upon  the  mill,  we  think  it  is 
nothing  more  than  fair  and  right  that  the  plaintiff  should  be 
bound  by  the  saw  bill  with  reference  to  those  in  the  woods 
measured  by  Mr.  Zimmerman,  as  well  as  those  sawed  on  the 
mill  in  1885  [7  ?]  because  if  he  wishes  to  bind  the  defendant 
by  the  saw  bUl,  saw  measurement,  of  the  logs  in  1886,  there  is 
no  reason  why  Mr.  Harbridge  should  not  be  bound  by  the 
same  mode  in  determining  the  quantity  of  those  logs;  for, 
according  to  the  testimony,  the  saw  measurements  rarely  ever 
amount  to  as  much  as  the  scalement  made  in  the  woods,  there 
is  a  falling  short.  [So,  if  you  come  to  the  conclusion  under 
the  evidence  that  there  was  a  clear  mistake  made  in  the  meas- 
urement of  the  logs,  then  you  determine  that  from  the  amount 
that  was  sawed  upon  the  mill,  both  in  1886  and  1887.]  ' 

We  have  been  requested  by  defendants  to  instruct  you  as 
follows : 

1.  That  the  contract  between  the  parties  dated  September  2, 
1885,  prescribed  the  manner  in  which  the  amount  of  logs  in 
question  was  to  be  ascertained,  and  that  if  the  jury  believe 
that  the  parties  or  their  agents  scaled  said  logs  on  the  skid- 
wajrs  with  Scribner's  Rule,  one  eighth  off,  and  that  defendants 
paid  the  plaintiff  at  the  rate  of  tf  2.25  per  thousand  feet  there- 
for, that  the  plaintiff  cannot  recover. 

Answer:  That  would  be  so,  unless  the  evidence  satisfies 
you  that  there  was  a  clear  mistake  made  in  the  scalement  of 
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the  logs  upon  the  skidways ;  then  the  plaintiff  would  not  be 
bound  by  the  scalement  made  in  the  woods  according  to  the 
terms  of  the  agreement.* 

2.  That  the  amount  of  logs  in  question  must  be  ascertained 
by  a  scale  in  accordance  with  the  terms  of  the  contract  between 
the  parties,  dated  September  2,  1885,  regardless  of  the  amount 
of  lumber  manufactured  therefrom. 

Answer :  This  would  be  so,  unless,  as  we  have  already  stated 
to  you,  the  evidence  satisfies  you  that  a  clear  mistake  was  made 
in  the  scalement  of  the  logs  on  the  skidways,  as  provided  by 
the  terms  of  the  contract.* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $261.75. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered  on  the  verdict,  when  the  defendants  took  this  writ, 
assigning  for  error : 

1,  2.  The  answers  to  defendant's  points.*  * 

3.  The  part  of  the  charge  included  in  [  ]  ^ 

Mr.  John  Or.  Hall  (with  him  Mr.  C,  H.  McQa%dey\  for  the 
plaintiff's  in  error. 

Mr.  W.  W.  Barbor  (with  him  Mr.  N.  T.  Arnold^,  for  the 
defendant  in  error. 

Per  Curiam: 

The  only  assignment  of  error  pressed  upon  the  argument  at 
bar,  was  the  third.  It  alleges  that  the  learned  judge  below 
erred  in  saying  to  the  jury  that  "If  you  come  to  the  conclusion, 
under  the  evidence,  that  there  was  a  clear  mistake  made  in  the 
measurement  of  the  logs,  then  you  determine  that  from  the 
amount  that  was  sawed  upon  the  mill,  both  in  1886  and  1887." 

The  plaintiff  below  had  contracted  with  the  defendants  to 
cut  into  saw  logs  and  skid  on  skidways,  a  certain  amount  of 
timber ;  the  said  logs  to  be  scaled  by  Scribner's  Rule.  After 
the  work  was  all  done  and  paid  for,  the  plaintiff  alleged  that  a 
mistake  had  been  made  in  scaling  the  logs ;  that  they  amounted 
to  much  more  in  quantity  than  had  been  returned.  This  suit 
was  brought  to  recover  the  difference,  and  the  point  to  which 
the  above  language  of  the  court  referred,  was  the  mode  of  as- 
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certaining  the  true  quantity  of  logs.  A  large  amount  of  them 
had  been  sawed  at  the  mill,  and  of  course  could  not  be  re-scaled. 
As  to  such,  the  only  means  of  ascertaining  the  quantity  was  by 
the  saw  measure.  The  court  below  held,  that  if  the  plaintiff 
was  to  have  the  benefit  of  the  saw  measure,  it  was  only  right 
that  he  should  be  held  to  the  same  measure  as  to  those  in  the 
woods  which  had  not  been  sawed.  This  clearly  appears  in  that 
portion  of  the  charge  which  immediately  precedes  the  language 
quoted  in  the  assignment  of  error.  The  learned  judge  charged, 
that  "  if  the  jury  come  to  the  conclusion  that  there  was  a  mis- 
take made  in  the  scalement  of  the  logs  sawed  out  upon  the 
mill,  we  think  it  nothing  more  than  fair  and  right  that  the 
plaintiff  should  be  bound  by  the  saw  bill  with  reference  to  those 
in  the  woods  measured  by  Mr.  Zimmerman,  as  well  as  those 
sawed  on  the  mill  in  1885  [7?],  because  if  he  wishes  to  bind 
the  defendant  by  the  saw  biU,  saw  measurement  of  the  logs  in 
1886,  there  is  no  reason  why  Mr.  Harbridge  should  not  be 
bound  by  the  same  mode  in  determining  the  quantity  of  those 
logs;  for,  according  to  the  testimony  the  saw  measurements 
rarely  ever  amount  to  as  much  as  the  scalement  made  in  the 
woods,  there  is  a  falling  short."  Then  follows,  as  before  stated, 
the  few  lines  of  the  charge  quoted  as  error.  This  furnishes  an 
apt  illustration  of  the  effect  of  severing  three  or  four  lines  of 
a  charge  from  its  connection.  The  plaintiff  was  the  only  per- 
son who  could  with  reason  complain  of  this  ruling  of  the  court ; 
it*  could  certainly  have  done  the  defendants  no  harm. 

Judgment  affirmed. 


J.  E.  BERKSTRESSER  ET  AL.  v.  COMMONWEALTH. 

EBBOB  TO  THE  COUET  OF  COMMON  PLEAS  OF  WARREN  COUNTY. 

Argued  May  8, 188»— Decided  May  27,  1889. 

(a)  The  defendant  in  a  desertion  case  was  ordered  to  give  seeunty  to 
the  commonwealth  to  pay  a  weekly  snm  to  his  wife,  the  complainant, 
and  to  be  committed  to  the  county  jail  until  the  order  was  complied 
with. 
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(6)  On  the  same  day  of  the  order,  the  defendant,  with  others  as  his  sure- 
ties, executed  a  voluntary  bond,  acknowledged  before  the  clerk,  con- 
ditioned that  the  defendant  should  appear  at  the  next  Court  of  Quarter 
Sessions  and  give  the  required  security. 

1.  The  said  bond  was  a  valid  obligation,  and,  in  the  absence  of  an  aver- 
ment in  the  affidavit  of  defence  that  the  defendant  had  complied  with 
its  condition  or  of  any  facts  that  in  law  were  the  equivalent  of  a  sur- 
render, the  plaintiff  in  interest  was  entitled  to  summary  judgment. 

Before  Paxson,  C.  J.,  Stbrbett,  Green,  Clark  and 
Mitchell,  J  J. 

No.  228  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  25  June 
Term  1888,  C.  P. 

On  March  23,  1888,  an  action  in  assumpsit  was  brought  in 
the  name  of  the  commonwealth,  for  use  of  L.  Amelia  Berks- 
tresser,  against  John  E.  Berkstresser,  F.  A.  Cogswell,  W.  E. 
Rice  and  Perry  D.  Clark. 

On  April  2,  1888,  the  plaintiff  filed  a  statement  of  claim, 
which  set  forth  in  substance  that  on  June  11,  1887,  John  E. 
Berkstresser,  being  convicted  of  wife  desertion,  was  ordered 
to  pay  to  L.  Amelia  Berkstresser,  the  complainant,  the  sum  of 
$4  per  week,  payable  quarterly,  to  be  computed  from  that  date, 
and  to  give  security  to  the  commonwealth  by  one  or  more  sure- 
ties in  the  sum  of  $500  for  compliance  with  said  order,  to  pay 
the  costs,  and  to  be  committed  to  the  county  jail  till  the  order 
was  complied  with ;  that  said  John  E.  Berkstresser,  not  being 
then  prepared  to  comply  with  the  said  order  of  the  court,  pro- 
cured and  delivered  to  the  clerk  of  said  court,  as  a  temporary 
security,  a  bond  or  writing  obligatory,  duly  executed  under 
seal  by  all  the  defendants  in  this  case,  and  by  filing  the  same, 
procured  his  discharge  from  prison  and  the  custody  of  the  sher- 
iff, of  which  bond  the  following  was  a  copy : 

"  J.  E.  Berkstresser,  F.  A.  Cogswell,  Perry  D.  Clark  and 
W.  E.  Rice;  you  and  each  of  you  acknowledge  to  owe  the 
commonwealth  of  Pennsylvania  the  sum  of  five  hundred  dol- 
lars, to  be  levied  of  your  goods  and  chattels,  lands  and  tene- 
ments respectively,  upon  condition  that  if  the  said  J.  E. 
Berkstresser  shall  personally  be  and  appear  at  the  next  Court 
of  Quarter  Sessions  of  the  Peace,  to  be  held  in  and  for  the 
county  of  Warren,  Pa.,  and  be  of  good  behavior  to  all  citizens 
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of  the  commonwealth,  and  especially  towards  his  wife,  give 
sureties  as  ordered  in  this  case,  or  you  are  to  be  held  sureties 
for  him  as  ordered  by  the  court  in  this  case." 

That  the  said  John  E.  Berkstresser,  not  regarding  his  duty 
to  comply  with  the  said  order  of  the  court,  or  the  obligation 
voluntarily  assumed  by  himself  and  the  other  defendants,  did 
not  appear  at  the  next  Court  of  Quarter  Sessions  of  the  Peace 
to  be  held  in  and  for  the  county  of  Warren  and  give  the  se- 
curity ordered  in  the  case  by  the  court,  as  required  by  the  con- 
dition of  said  bond  or  writing  obligatory,  nor  had  he  paid  the 
plaintiff  in  interest  the  said  sum  of  $4  per  week,  as  required 
by  said  order ;  Wherefore,  etc. 

On  April  11, 1888,  the  defendants  filed  an  affidavit  of  de- 
fence, the  material  parts  of  which  were  as  follows  : 

"  That  the  said  J.  E.  Berkstresser  did  comply  with  the  order 
of  the  Court  of  Quarter  Sessions  referred  to  in  plaintiffs  state- 
ment of  claim,  by  paying  all  the  costs  therein,  and  the  amount 
decreed  by  the  court  to  and  including  December  10,  1887,  be- 
ing the  sum  of  $104,  to  apply  on  said  alimony,  $52  thereof  on 
September  9, 1887,  and  a  like  amount  on  December  9, 1887. 

"  That  afterwards,  to  wit,  on  March  8,  1888,  when  nothing 
was  due  or  remaining  unpaid  under  the  said  decree  of  the 
Court  of  Quarter  Sessions,  the  said  F.  A.  Cogswell,  W.  E. 
Rice  and  Perry  D.  Clark,  three  of  these  defendants,  having 
given  notice  to  the  sheriff  of  Warren  county  that  they  would 
present  the  body  of  John  E.  Berkstresser  aforesaid  in  open 
court  the  same  day,  the  sheriff  being  the  same  person  who  had 
the  said  John  E.  Berkstresser  in  custody  at  the  time  of  the  giv- 
ing of  the  alleged  recognizance  upon  which  this  suit  is  brought, 
did  then  and  there  produce  the  body  of  the  said  John  E.  Berk- 
stresser in  open  Court  of  Quarter  Sessions  then  and  there 
being  held  in  and  for  Warren  county,  and  then  and  there 
presented  to  said  court  a  petition  [reciting  the  above  bond, 
and  that  the  petitioners  had  now  brought  the  body  of  said  J.  E. 
Berkstresser  into  court,  praying  leave  to  surrender  him  to  the 
court  and  be  discharged,]  on  which  petition  the  court  had 
granted  a  rule  to  show  cause  returnable  on  March  9,  1888. 

"  That  on  the  same  8th  day  of  March  and  after  the  present- 
ing of  said  petition,  said  defendants  again  notified  the  sheriff, 
then  being  in  his  office  in  the  court  house,  that  said  Berkstres- 
VoL.  cxxvn — 2 
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ser  would  be  again  produced  in  open  court  on  the  following 
day ;  that  according  to  the  view  expressed  by  the  couit,  said 
Berkstresser  was  not  legally  discharged  from  the  sheriff's  cus- 
tody. 

"  That  on  March  9, 1888,  the  said  defendants  again  produced 
the  body  of  the  said  Berkstresser  in  open  Court  of  Quarter 
Sessions,  and  surrendered  him  and  asked  the  granting  of  their 
said  petition,  and  said  court  made  the  following  order  thereon, 
or  an  order  of  which  the  following  is  a  copy  : 

" '  March  9,  1888,  it  appearing  to  the  court  that  the  defend- 
ant, J.  E.  Berkstresser  never  gave  the  security  directed  by  the 
court,  the  court  declines  to  act  on  this  petition.* 

"  That  after  the  said  order  of  court  was  made  and  on  the 
same  day,  the  said  defendants  notified  the  said  sheriff  of  the 
purport  thereof,  and  therefore  on  the  same  day  the  said  Berk- 
stresser was  in  company  with  the  said  sheriff  when  said  Berk- 
stresser could  have  been  taken  into  custody  by  him,  had  said 
sheriff  desired  so  to  do. 

"  That  said  defendant,  J.  E.  Berkstresser,  did  appear  at  the 
next  Court  of  Quarter  Sessions  held  in  and  for  the  county  of 
Warren,  after  the  signing  of  the  paper  alleged  to  be  a  bond  or 
obligation  in  the  plaintiff's  statement  of  claim,  recited,  to  wit, 
September  Sessions,  1887. 

"  Deponents  further  say  that  they  are  now,  and  always  have 
been,  ready  and  willing  and  able,  as  they  believe,  to  deliver  up 
the  body  of  the  said  J.  E.  Berkstresser  in  open  court,  or  to  the 
sheriff,  or  at  any  other  lawful  place,  and  in  any  lawful  manner, 
when  they  can  be  permitted  to  do  so." 

The  plaintiff  having  taken  a  rule  for  judgment  for  want  of 
a  suflScient  affidavit  of  defence,  the  court.  Brown,  P.  J.,  on 
July  23,  1888,  filed  the  following  opinion  and  decree : 

On  June  11,  1887,  J.  E.  Berkstresser  had  a  hearing  before 
the  Court  of  Quarter  Sessions  upon  a  charge  of  wife  desertion, 
and  was  ordered  to  give  security  to  the  commonwealth  for  the 
payment  to  his  wife,  L.  Amelia  Berkstresser,  the  sum  of  $4  per 
week,  and  to  pay  the  costs  of  the  proceeding,  and  his  commit- 
ment to  the  county  jail  was  directed  untU  the  order  should  be 
complied  with.  He  never  complied  with  the  order.  Although 
constructively  in  the  custody  of  the  sheriff,  it  does  not  appear 
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by  any  direct  or  positive  averment  that  the  sheriff  had  taken 
said  Berkstresser  into  actual  custody.  On  the  same  day  of  the 
order,  Berkstresser  and  the  other  defendants  in  this  suit,  under 
their  hands  and  seals  respectively,  executed  the  obligation  in 
suit,  conditioned  that  said  Berkstresser  should  appear  at  the 
next  Court  of  Quarter  Sessions  and  give  the  security  ordered 
by  the  court  in  the  proceedings  for  desertion.  This  obligation 
was  taken  and  acknowledged  before  the  clerk  of  the  court. 
The  affidavit  of  defence  does  not  state  that  the  sheriff  had  any 
knowledge  of  the  terms  of  the  obligation  executed  by  the  de- 
fendants, or  that  he  consented  that  Berkstresser  might  be  dis- 
charged from  imprisonment.  From  the  fact  that  he  did  not 
put  the  defendant,  Berkstresser,  in  jail,  it  is  not  unreasonable 
to  surmise  that  he  was  informed  that  security  had  been  given 
and  that  he  supposed  that  it  Was  the  security  ordered  by  the 
court,  and  that  hence  his  duty  had  ended.  But  whether  this  is 
so  or  not,  we  are  of  opinion  that  the  obligation  in  suit  was  the 
voluntary  obligation  of  the  defendants.  The  terms  are,  in  sub- 
stance, that  defendants  shall  be  liable,  if  Berkstresser  shall  fail 
to  appear  at  the  next  Court  of  Quarter  Sessions  and  give  the 
security  ordered  by  the  court.  There  is  no  averment  that  the 
defendant  did  appear  and  give  the  security  ordered.  We  see 
nothing  illegal  in  the  terms  of  the  obligation,  and  the  affidavit 
of  defence  states  no  fact  showing  illegality  in  the  consideration, 
or  any  policy  of  law  forbidding  the  enforcement  of  defendants' 
contract  in  accordance  with  its  terms.  We  do  not  deem  it 
necessary  to  decide  whether  the  sureties  might  surrender  the 
body  of  the  principal  to  the  sheriff,  in  discharge  of  their  liabil- 
ity, because  a  careful  reading  of  the  affidavit  does  not  in  our 
opinion  show  any  facts  that  in  law  are  the  equivalent  of  such 
surrender. 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  is  made  absolute. 

Judgment  having  been  entered  for  the  plaintiff  for  $500,  the 
defendants  took  this  writ,  assigning  as  error  the  order  making 
absolute  the  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence. 

Mr.  CJiarhs  IT.  NoyeB  (with  him  Mr.  Watson  D.  Hinckley),, 
fer  the  plaintiffs  in  error. 
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Mr.  W.  M,  Lind9ey  (with  him  Mr.  S.  P.  Johnson  and  Mr.  J. 
0.  ParmUe)^  for  the  defendant  in  error. 

Per  Curiam  : 

This  case  is  affirmed  upon  the  opinion  of  the  learned  judge 
of  the  court  below. 

Judgment  affirmed. 


m         20, 
23  SC  430 


JOSEPH  GATES  v.  C.  F.  WATT  ET  AL. 

BBBOR  TO  THE  COURT  OF  COMMON  PLEAS  OF  MCKEAN  COUNTY. 

Argued  May  9,  1889— Decided  May  27,  1889. 

In  an  action  against  several  defendants  impleaded  as  paitnei*s,  one  of 
•  them  denied  that  he  was  a  pai*tner  with  the  others.  There  being  more 
than  a  scintilla  of  evidence  upon  the  question  of  fact  thus  at  issue,  it 
was  not  error  to  submit  it  to  the  juiy ;  and  the  only  remedy  for  a  ver- 
dict against  the  weight  of  the  evidence  was  by  an  application  to  set  the 
verdict  aside. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark  and 
Mitchell,  JJ. 

No.  44  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  401 
May  Term  1883,  C.  P. 

On  April  20,  1883,  an  action  of  assumpsit  was  brought  by 
C.  F.  Watt  and  J.  B.  McElwaine,  lately  trading  as  Watt  <& 
McElwaine,  now  to  the  use  of  J.  B.  McElwaine,  against 
Charles  Sipler,  John  J.  Ashbaugh,  Joseph  Gates  and  Eli 
Logue,  partners,  lately  trading  as  Sipler,  Ashbaugh  &  Co. 
Joseph  Gates  alone  was  served,  and  to  the  plaintiffs'  nan*  in 
the  common  counts,  to  which  was  attached  a  copy  of  a  book 
account  for  goods  sold  and  delivered,  he  pleaded,  non-assump- 
sit. 

At  the  trial  on  February  16,  1889,  the  sole  contention  was 
upon  the  fac^.t  whether  or  not  the  defendant  Gates  was  a  mem- 
ber of  the  partnership  against  which  the  writ  issued.     Testi- 
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mony  was  introduced  from  which  it  was  claimed  on  the  part 
of  the  plaintiff  that  the  defendants  in  the  writ  were  partners 
in  the  drilling  of  an  oil  well  for  which  the  goods  were  sup- 
plied ;  that  Ghates  had  a  one  'fourth  intei'est  therein,  and  in  the 
leasehold  on  which  it  was  located,  contributing  one  fourth  of 
the  cost  thereof.  The  plaintiff  testified  that  he  had  presented 
the  bill  to  the  defendant :  "  I  spoke  to  him  about  it,  and  told 
him  about  the  unsettled  account  of  Sipler,  Ashbaugh  &  Co., 
and  told  him  it  was  time  it  was  settled,  and  he  asked  why  I 
hadn't  spoke  to  him  about  it  before ;  that  he  supposed  the 
matter  was  settled ;  that  he  had  paid  his  share  and  more  too, 
and  didn't  think  he  ought  to  pay  any  more.  I  told  him  it  was 
not  my  fault,  that  it  was  not  settled ;  that  it  was  his  business 
to  see  that  it  was  settled.  I  had  spoken  to  the  other  parties.'* 
The  defendant  denied  that  he  was  a  partner  in  the  drilling 
of  the  well  and  testified  that  he  had  only  purchased  a  one 
fourth  interest  in  the  lease  with  the  well  upon  it  drilled  to 
completion.  On  cross^xamination,  he  was  asked :  "  Q.  Sup- 
pose the  well  never  was  completed,  what  part  of  the  stuff 
would  you  have  owned?  A.  I  would  have  owned  one 
fourth." 

The  other  testimony  submitted  sufficiently  appears  in  the 
charge  to  the  jury,  Olmsted,  P.  J. : 

The  case  which  you  have  been  sworn  to  try  is  an  action  of 
assumpsit  brought  by  Watt  &  McElwaine  for  the  use  of  Mc- 
Elwaine,  against  four  persons  as  partners ;  against  Gates,  Sip- 
ler, Ashbaugh  and  Logue  as  partners.  The  allegation  on  the 
part  of  the  plaintiff  is,  that  these  four  persons  were  partners  in 
the  oil  business  in  Butler  or  Clarion  county  in  this  state,  and 
that  he  sold  a  quantity  of  goods  on  the  credit  of  this  partner- 
ship. The  evidence  seems  to  show  that  the  goods  were  sold 
sometime  in  November  or  December  of  1876.  The  defendants 
here  defend  on  the  allegation  that  there  was  no  partnership  ex- 
isting between  these  four  men  who  are  sued  as  partners. 

Before  we  proceed  any  further  we  have  been  requested  by 
counsel  for  defendant  to  answer  certain  points  in  writing, 
which  we  will  answer  now  and  proceed  with  our  general  charge. 

1.  The  plaintiff  having  sued  the  defendants  jointly,  he  can 
only  recover  on  proof  that  all  the  defendants  named  in  his 
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prsecipe  and  declaration  were  partners  of  the  alleged  firm  in 
fact,  or  that  each  and  all  of  the  defendants  either  held  them- 
selves out  as  partners  or  knowingly  permitted  it  to  be  done. 

Answer:  We  affirm  this  point  as  a  correct  statement  of  the 
law  applicable  to  partnerships,  as  we  understand  it. 

2.  There  is  no  evidence  to  warrant  or  justify  the  jury  in  find- 
ing that  at  any  time  prior  to  the  first  of  February,  1877,  or  at 
any  other  time,  the  defendants,  Ashbaugh,  Gates  and  Logue, 
were  copartners  of  Sipler,  as  alleged  in  plaintiffs  pleadings. 

Answer :  We  cannot  affirm  this  point,  but  call  your  atten- 
tion in  our  general  charge  to  the  evidence  bearing  on  the  ques- 
tion of  partnership.* 

3.  There  is  not  a  scintilla  of  evidence  that  all  of  the  defend- 
ants sued  were  partners  at  or  prior  to  the  alleged  sale  of  the 
goods  claimed  for  in  this  suit,  and  there  being  no  evidence  of 
any  subsequent  undertaking  of  each  and  all  of  them  to  pay  for 
said  goods,  or  any  of  them,  the  plaintiff  cannot  recover. 

Answer :  We  cannot  affirm  this  point.  We  cannot  say  there 
is  not  a  scintilla  of  evidence  that  the  defendants  were  partners 
at  the  time  of  the  sale  of  the  goods.* 

4.  Under  the  evidence  in  this  case,  it  is  purely  a  question  of 
law  for  the  court,  whether  or  not  the  plaintiff  has  proved  a  co- 
partnership between  all  of  the  defendants  sued,  and  if  he  has 
not  he  cannot  recover. 

Answer :  We  cannot  affirm  this  point.  It  would  ask  us  to 
take  the  case  from  the  jury,  and  say  to  them  that  there  was 
no  evidence  from  which  a  partnership  could  be  found  by  the 
jury,  in  the  case,  and  that  therefore  the  plaintiff  could  not  re- 
cover. The  conclusion  of  this  point  is  correct,  if  there  is  no 
evidence,  or  not  sufficient  evidence  of  a  partnership  in  the  case ; 
then  it  is  true  as  stated  here  that  the  plaintiff  cannot  recover.* 

[Now,  how  is  the  alleged  partnership  proved  in  this  case  ? 
We  have  been  asked  to  withdraw  the  case  from  the  jury,  and 
hold  as  a  matter  of  law,  under  the  evidence,  that  there  is  no 
proof  whatever  of  a  partnership  between  these  defendants.  We 
have  had  some  doubt  as  to  our  duty  in  this  respect,  but  con- 
clude that  there  is  some  evidence  upon  this  subject  that  should 
go  to  the  jury  on  the  subject  of  a  partnership,  although  we 
deem  it  our  duty  to  say  to  you  that  the  evidence  going  to  show 
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tbat  the  defendants  were  partners  is  not  strong.  Yet  we  think 
we  should  not  withdraw  it  from  your  consideration,  but  trust 
that  you  will  examine  the  evidence  closely,  and  find  a  verdict 
upon  the  evidence  and  the  evidence  only.]  * 

No  question  is  raised  about  the  sale  of  the  goods  sued  for, 
and  their  delivery  to  Sipler,  one  of  the  defendants ;  the  ques- 
tion is,  were  these  defendants  partners  and  can  they  be  called 
upon  to  pay  for  these  goods  ? 

The  goods  seem  to  have  been  delivered  to  Sipler  in  the  fall  of 
1876.  The  amount  is  364.76 ;  no  controversy  about  that.  The 
last  charge,  I  think,  was  December  19, 1876.  A  larger  amount 
of  goods  seem  from  the  testimony  of  McElwaine  to  have  been 
sold  in  the  same  way,  and  several  payments  made  by  Sipler  re- 
ducing the  claim  to  the  amount  claimed  in  this  action.  I  think 
McElwaine  testified  to  that,  to  two  payments,  perhaps,  by  Sip- 
ler. But  were  these  defendants  partners  at  the  time  of  the 
sale  and  delivery  of  these  goods  ?  The  goods  seem  to  have  been 
charged  to  Sipler,  Ashbaugh  &  Co.,  but  this  is  a  fact  of  no 
consequence  in  the  case  as  establishing  the  paitnership. 

The  plaintiff  contends  that  the  defendants  were  partners  in 
putting  down  an  oil  well,  and  the  defendants  contend  that  the 
arrangements  between  them  did  not  constitute  a  partnership, 
and  Sipler,  Gates  and  Ashbaugh  have  each  taken  the  stand  and 
each  denied  that  any  partnership  existed  between  them,  and 
each  state  the  facts  from  which  it  is  claimed  by  the  plaintiff 
that  a  partnership  is  to  be  found,  taken  in  connection  with  the 
other  evidence.  We  have  said  to  you  that  men  may  be  held 
liable  as  partners,  who  hold  themselves  out  to  the  world  as 
partners,  and  thereby  obtain  credit.  But  there  is  no  sufficient 
evidence  that  these  parties  held  themselves  out  to  the  world 
as  partners,  and  no  recovery  can  be  had  against  them  for  such 
reason,  unless  you  find  that  they  were  partners  in  fact.  Sipler  is 
the  only  one  of  them  that  ever,  according  to  the  evidence, 
claimed  that  they  were  partners ;  and  this  is  not  such  a  hold- 
ing out  as  partners  as  would  make  Ashbaugh,  Gates  and  Logue 
partners  or  liable  under  it,  unless  they  were  actually  partners 
in  fact  by  their  own  agreement.  And  we  say  to  you  there  can 
be  no  recovery  in  this  case,  unless  you  find  that  the  defendants 
were,  each  and  all  of  them,  members  of  the  partnership  to 
which  the  goods  were  delivered. 
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Now  the  evidence  on  the  question  of  the  partnership  is  con- 
fined mainly  to  the  testimony  of  Sipler,  Grates  and  Ashbaugh, 
I  think  they  were  the  ones  that  were  sworn.  It  is  testified, 
or  contended,  or  not  denied,  and  evident  from  the  evidence 
in  the  case,  that  in  February,  1877,  the  February  succeeding 
the  November  or  December  that  the  goods  were  delivered,  a 
partnership  was  formed  between  Sipler,  Morgan,  Ashbaugh  and 
Logue,  but  there  is  no  allegation  that  Gates  upon  whom  this 
writ  in  this  case  was  served,  was  a  member  of  that  firm,  and  if 
he  was,  no  recovery  could  be  had  in  this  case  against  that  part- 
nership formed  afterwards,  unless  they  were  partners  at  the 
time  of  the  sale  of  the  goods.  The  partnership  must  exist  at 
the  •  time  the  credit  was  obtained  or  there  can  be  no  recovery. 
It  is  alleged  and  testified  that  Gates  bought  a  one  fourth  inter- 
est in  an  oil  well  of  Sipler.  [Gtites  testified  that  it  was  to  be 
put  down  by  Sipler,  and  that  at  the  end  he  was  to  pay  to  Sipler 
what  it  cost  to  put  down  the  well,  one  fourth  of  it,  and  that 
there  was  no  agreement,  arrangement  or  understanding  for  a 
partnership,  or  any  understanding  at  that  time  that  there  was 
anything  else  in  the  transaction  other  thaa  the  purchase  by 
him  of  a  one  fourth  interest  in  a  finished  well.  Sipler  testifies 
substantially  in  the  same  way.  The  testimony  is  for  you.]  •  It 
is  alleged  that  Sipler  testifies  carelessly  and  that  his  recollec- 
tion is  faulty  and  his  *  testimony  not  always  consistent  with 
itself.  That  is  for  you.  Ashbaugh  says  that  he  bought  his 
interest  in  the  same  way,  and  that  he  knew  nothing  of  how 
Gates  acquired  his  interest. 

If  this  were  all  there  is  in  this  case,  we  say  to  you  that  we 
do  not  think  it  would  make  these  parties  partners  in  such  a 
way  as  to  be  liable  for  the  debt  sued  for  here.  A  simple  pur- 
chase of  a  one  fourth  interest  in  a  finished  well,  the  seller  to 
put  it  down  at  his  own  cost  and  to  receive  the  pay  for  it  from 
the  purchaser,  we  do  not  think  would  make  of  itself  the  pur- 
chaser liable  as  a  partner,  if  he  does  not  hold  himself  out  as  a 
partner.  The  witnesses  all  testify  that  this  was  the  character 
of  the  transaction ;  that  is,  the  witnesses  for  the  defendants : 
that  Sipler  was  paid  in  full  for  the  well.  They  testify  too  that 
there  was  no  agreement  or  understanding  whether  or  not  there 
was  to  be  a  future  partnership  or  future  operation.  But  it  is 
claimed  by  the  plaintiff  that  there  are  circumstances  surround- 
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ing  the  transaction,  going  to  show  that  these  parties  were  part- 
ners, and  that  they  have  not  testified  truthfully.  Now  of 
course  this  evidence  is  for  you,  and  we  do  not  withdraw  it  from 
you.  But  is  it  suflBcient  to  overcome  what  appears  to  be  almost 
the  uncontradicted  evidence  in  the  case  of  the  three  defendants 
who  have  testified  as  to  this  transaction  ?  There  is  no  evidence 
in  the  case  that  Gates,  Ashbaugh  or  Logue  knew  anything 
about  goods  being  bought  by  Sipler  and  charged  to  the  part- 
nership of  which  they  were  alleged  to  be  members.  Gates  and 
Ashbaugh  both  testify  that  they  had  no  knowledge  of  this,  and 
no  one  swears  that  they  did  at  the  time  of  the  transaction. 
Grates  testifies  that  the  first  knowledge  that  he  had  of  it  was 
some  months  afterwards.  I  don't  recollect  how  long,  and  it  is 
not  important.  When  a  bill  was  presented  to  him  by  Mr.  Mc- 
ElwaLue,  in  which  this  was  charged  in  this  way,  McElwaine 
testifies  that  at  that  time  Gates  says,  "  Why  didn't  you  present 
that  before  ? "  and  complained  of  the  length  of  time.  And 
Gates  says  that  he  contended  at  that  time  that  he  was  not  lia- 
ble and  did  not  belong  to  any  such  partnership.  And  he  says 
that  he  did  not  admit  any  partnership  except  so  far  as  it  was 
an  admission  of  it  not  to  deny  it  at  that  time  ;  but  that  is  not  a 
question  of  great  consequence  in  the  case,  for  that  is  not  such  a 
holding  out  to  the  world  that  they  were  partners  as  would  make 
them  liable  and  authorize  the  plaintiff  to  recover  against  them 
unless  they  were  partners  in  fact. 

Now,  we  have  endeavored  to  impress  upon  your  minds  the 
view  that  we  take  of  this  case.  If  this  transaction  was  simply 
a  purchase  by  Gates  of  a  one  fourth  interest  in  a  well  to  be 
finished  by  Sipler,  and  Gates  to  pay  Sipler  for  the  putting  of  it 
down,  and  that  was  all,  and  the  other  man  acquired  his  interest 
in  the  same  way,  as  we  have  already  said  to  you,  that,  as  we 
think,  of  itself,  and  that  is  more  a  question  of  law  than  of  fact, — 
we  do  not  think  under  the  authorities  as  we  understand  them 
that  that  would  make  these  parties  liable  as  partners ;  and  you 
could  not  find  that  these  parties  were  partners  unless  there 
was  something  else  in  the  case  besides  this  evidence  that  is 
sufficient  to  overcome  the  testimony  of  the  defendants,  them- 
selves, and  sufficient  to  justify  the  jury  in  coming  to  the  con- 
clusion that  there  was  an  actual  partnership  between  these 
parties  at  the  time.     [If  this  was  a  purchase  of  a  one  fourth 
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interest  and  these  parties  were  to  go  on  and  put  down  this 
well — ^these  four  men  who  owned  it — at  their  joint  expense, 
then  we  say  that  would  be  a  partnership  such  as  would  make 
the  defendants  liable.]  "^  But  if  it  was  a  simple  purchase  by 
each  of  these  parties  as  they  testify,  of  a  one  fourth  interest  in 
a  finished  well,  it  would  be  holding  the  rule  too  strictly,  or  too 
loosely  rather,  to  make  parties  liable  under  such  circumstances. 

And  we  have  already  said  to  you  that  the  fact  that 

there  was  a  partnership  formed  in  February  would  not  make 
these  men  liable  here  at  all.  Gates,  according  to  the  testimony, 
waa  not  a  member  of  the  partnership,  and  unless  he  was  a 
member  at  the  time  of  the  credit  there  could  be  no  recovery,  but 
if  Gates  had  been  a  member  of  the  partnership  formed  in  Feb- 
ruary it  would  not  make  him  liable  at  all  from  that  fact.  [If 
you  do  find  from  the  evidence  that  these  four  men  were  part- 
ners at  the  time  these  goods  were  delivered,  and  the  credit 
was  obtained  on  the  strength  of  this  partnership,  then  your 
verdict  will  be  for  the  plaintifE  for  the  amount  of  the  debt 
with  interest.]* 

But  you  will  bear  in  mind  that  you  are  not  to  find  them 
partners  unless  you  find  from  the  evidence  that  in  fact  they 
were  partners  by  agreement  between  themselves  in  some  way. 
There  is  some  evidence,  Sipler  denies  it  and  McElwaine  aflBrms 
it,  that  Sipler  gave  the  names  of  this  partnership  and  the  names 
of  the  partners  to  Mr.  McElwaine.  That  declaration  would 
not  hold  Logue,  Gates  and  Ashbaugh,  for  the  declaration  of  one 
partner  cannot  bind  the  partnership  in  that  way ;  it  would  be 
a  very  dangerous  rule  to  do  that.  Whatever  your  view  may 
be  as  to  whether  Sipler  said  that  at  the  time,  would  not  be 
very  important  in  this  case,  and  of  itself  it  would  be  nothing, 
so  far  as  liability  on  the  part  of  the  others  is  concerned. 

The  jury  returned  a  verdict  in  favor  of  the  plaintifE  for 
$562.64.  A  rule  for  a  new  trial  having  been  discharged,  the 
defendant  took  this  writ  assigning  as  error : 

1.  The  court  erred  in  admitting  the  plaintiffs  offer  of  evi- 
dence contained  in  the  following  bill  of  exceptions :  * 

Q.  State  the  form  in  which  the  account  was  entered  on  the 
books  ? 

•  See  Hawes  v.  O'Reilly,  126  P».  440 ;  and  Battles  v.  Sliney,  126  Pa.  460. 
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Objected  to  as  incompetent  at  this  time,  on  the  ground  that 
the  defendant  is  sued  as  a  copartner  and  there  is  no  evidence 
of  any  copartnership  whatever,  and  that  they  are  not  permit- 
ted to  prove  it  in  this  way. 

By  the  court :  We  think  the  objection  is  not  good  at  this 
time;  that  the  question  of  proving  the  partnership,  while  it 
would  be  necessary  to  prove  it  in  order  to  recover,  yet  the 
question  whether  it  should  be  proved  now  or  at  some  other 
point  in  the  trial  is  one  of  order,  and  the  objection  is  overruled. 
Exception  by  defendant's  counsel  and  bill  sealed  this  15th  of 
February,  1887.  A.  G.  Olmsted,  P.  J. 

A.  It  was  made  to  Charles  Sipler,  J.  J.  Ashbaugh,  Joseph 
Gates  and  Eli  Logue,  as  Sipler,  Ashbaugh  &  Co. 

2-4.  The  answers  to  defendant's  points.*     * 

5-8.  The  portions  of  the  charge  included  in  [  ]  *     • 

Mr.  J.  W.  Boutan  (with  him  Mr.  John  N.  Apple)^  for  the 
plaintiff  in  error. 

Mr.  J.  W.  Lee  (with  him  Mr.  W.  U.  Burdick  and  JUsssrs- 
Sagtings  ^  OrisweH)^  for  the  defendants  in  error. 

Per  Cxjbiam: 

The  first  assignment  is  not  in  conformity  to  the  Rules  of 
Court,  and  will  not  be  considered.  See  Battles  v.  Sliney,  de- 
cided at  this  term  [126  Pa.  460].  The  remaining  assignments 
refer  to  the  rulings  of  the  court  below.  By  the  defendant's 
second  point  the  learned  judge  was  asked  to  instruct  the  jury 
that  "  There  is  no  evidence  to  warrant  or  justify  the  jury  in 
finding  that  at  any  time  prior  to  the  first  of  February,  1877,  or 
at  any  other  time,  the  defendants,  Ashbaugh,  Gates  and  Logue, 
were  copartners  of  Sipler,  as  alleged  in  plaintiffs'  pleadings." 
The  court  declined  to  affirm  this  point.  This  is  the  pinch  of 
the  case.  While  the  evidence  of  the  partnership  was  not 
strong,  there  was  evidence,  and  more  than  a  scintilla ;  enough 
to  carry  the  case  to  the  jury.  If  the  verdict  was  against  the 
weight  of  the  evidence  upon  this  point,  the  only  remedy  was 
to  ask  the  court  below  to  set  it  aside  for  that  reason.  There 
is  no  remedy  here.  We  find  no  error  in  the  rulings  of  the 
court. 

Judgment  affirmed. 
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B.  G.  MORRISON  v.  C.  COLLINS  ET  AL. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  WARREN  COUNTY. 
Ai^ued  May  9, 1889— Decided  May  27, 1889. 

1.  In  aD  action  upon  a  note  under  seal,  brought  within  twenty  years  from 
the  time  the  right  of  action  accrued,  the  burden  is  upon  the  defendant 
to  prove  payment,  or  facts  and  circumstances  from  which  the  jury  may 
properly  infer  payment.* 

2.  In  such  action,  the  fact  that  the  holder  was  constantly  pressed  for 
money,  while  the  defendant  was  abundantly  able  to  pay,  with  other 
circumstances,  might  justify  the  presumption  of  payment  within  the 
twenty  years,  yet  such  presumption  would  not  arise  from  the  single 
fact  that  the  defendant  was  able  to  pay. 

3.  The  fact  that  in  a  settlement  of  open  accounts  between  the  parties, 
about  six  yeai'S  after  the  date  of  the  note,  a  balance  equal  to  the  amount 
of  the  note  was  found  In  favor  of  the  maker,  while  not  establishing  a 
set-off,  because  of  the  statute  of  limitations,  was  yet  admissible  as  tend- 
ing to  establish  payment. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark  and 
Mitchell,  JJ. 

No.  245  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  17 
December  Term  1887,  C.  P. 

On  July  9,  1887,  an  action  of  assumpsit  was  brought  by 
William  Reed  against  B.  G.  Morrison  on  a  note  which  was  as 
follows : 

West  Hickory,  March  4, 1871. 

Due  William  Reed  two  hundred  dollars,  money  loaned  to 
pay  on  land.     Witness  my  hand  and  seal. 

[Signed]  B.  G.  Morrison,  (L.  S.) 

The  defendant  pleaded  non-assumpsit,  payment,  set-off,  stat- 
ute of  limitations.     Issue. 

On  April  24, 1888,  the  death  of  the  plaintiff  was  suggested, 
and  C.  Collins,  W.  P.  Murray  and  F.  C.  Osbom,  his  executors, 
were  substituted. 

At  the  trial  on  October  8, 1888,  the  note  having  been  put  in 

♦  See  Gregory  v.  Commonwealth,  121  Pa.  611 ;  Porter  v.  Nelson,  121 
Pa.  628;  Breneman's  App.,  121  Pa.  641;  Runner's  App.,  121  Pa.  649. 
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evidence  after  proof  of  execution,  the  defendant  called  Joseph 
Clark,  who  testified  that  the  plaintiff  and  defendant  were  in  the 
oil  business  together  from  1870  to  1878,  and  mtness  was  then- 
book-keeper  after  1876 ;  that  in  1877,  the  witness  made  out  a 
statement  of  some  old  accounts  between  the  parties,  and  thei'e 
was  a  balance  of  between  $200  and  $250  in  favor  of  Mr.  Mor- 
rison ;  that  Mr.  Reed  told  Morrison,  to  leave  it  off,  any  time 
would  do  to  settle  up  these  old  matters,  and  they  put  the  matter 
off.  Dr.  John  Sager  testified  to  a  conversation  he  had  with 
Mr.  Reed  in  1888,  in  which  the  latter  said  he  had  had  a  long 
litigation  with  Mr.  Morrison,  and  that  his  business  and  matters 
were  aU  settled  up,  and  closed  up,  and  he  was  glad  of  it. 

Joseph  Clark,  recalled : 

Q.  What  were  Mr.  Morrison's  circumstances  during  the  time 
that  you  knew  him  ? 

Objected  to. 

Defendant's  counsel  proposed  to  prove  by  the  witness  that 
for  several  years  after  the  obligation  in  suit  matured,  he,  the 
defendant,  had  abundance  of  means  from  which  the  debt 
could  be  collected,  and  abundance  of  means  with  which  to  pay 
it;  this,  with  other  circumstances  in  the  case,  and  the  long 
lapse  of  time  from  the  maturity  of  the  note  before  suit,  are  cii> 
cumstances  from  which  the  jury  may  infer  the  payment  of  the 
obligation. 

Objected  to,  as  incompetent. 

By  the  court:  The  other  circumstances  referred  to  not  being 
mentioned  in  the  proposition,  the  objection  is  sustained,  and 
testimony  rejected.     Exception.® 

Defendant  then  proposed  to  show  by  the  witness,  that  for 
several  years  after  making  the  obligation  in  suit,  the  defendant 
had  an  abundance  of  property  from  which  it  could  be  collected, 
and  abundance  of  means  with  which  to  pay  it ;  this  and  the  long 
lapse  of  time  from  the  maturity  of  the  note  to  the  bringing  of 
suit,  are  circumstances  from  which  the  jury  may  infer  payment. 

Objected  to  as  incompetent. 

By  the  court:  Objection  sustained,  and  testimony  rejected. 
Exception.'' 


The  court.  Brown,  P.  J.,  charged  the  jury  as  follows : 
The  plaintiffs,  who  are  the  representatives  of  William  '. 
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deceased,  bring  this  suit  against  B.  G.  Morrison,  in  tvhich  they 
claim  to  recover  the  sum  of  $200,  with  interest  from  March  4, 
1871,  to  the  present  time.  This  claim  is  base^  upon  a  note, 
bearing  date  March  4,  1871,  and  is,  by  its  terms,  due,  and  is 
under  seal.  This  makes  out  the  case  of  the  plaintiffs,  and  it  is 
incumbent  upon  the  defendant  to  satisfy  you  that  the  note  is 
paid,  or  settled  in  some  way,  or  that  it  is  not  a  legitimate 
demand. 

The  claim  of  the  defendant  is  based  in  part  upon  the  testi- 
mony of  Mr.  Clark.  It  would  seem  from  the  evidence,  that 
the  defendant,  Mr.  Morrison,  and  the  deceased,  Mr.  Reed,  had 
numerous  and  somewhat  extensive  business  dealings  with  each 
other.  Mr.  Clark  testifies  that  he  was  employed  as  book-keeper 
for  Mr.  Reed ;  that  along  in  1^77  he  was  required  to  make  out 
a  statement  embracing  some  business  matters  and  some  old 
affairs,  as  he  expressed  it,  between  these  parties ;  that  he  made 
out  such  a  statement,  running  back  four,  five  or  six  years,  I 
don't  remember  just  how  long,  and  that  when  Mr.  Reed  and 
the  defendant  were  present  at  one  time,  Mr.  Reed  recognized 
this  statement  as  being  correct,  and  according  to  the  testimony 
of  the  witness  it  would  show  that  $200  to  $250  was  due  the  de- 
fendant, Morrison. 

As  to  this  evidence,  the  plaintiffs  claim  that  if  you  find  there 
was  a  balance  of  account  due  from  Mr.  Reed  to  Mr.  Morrison 
in  1877,  that  it  cannot  be  used  as  an  offset  against  the  claim  of 
the  plaintiffs,  because  more  than  six  years  has  elapsed  since  the 
balance  was  ascertained,  and  hence  the  claim  to  the  offset 
would  be  barred  by  the  statute  of  limitations.  We  say  to  you 
that  the  plaintiffs  are  correct  in  this.  The  evidence  of  Mr. 
Clark,  as  to  the  balance  due  from  Mr.  Reed  to  Mr.  Morrison 
in  1877,  does  not  avail  the  defendant,  except  in  so  far  as  it  tends 
to  satisfy  you  that  this  note  has  in  fact  been  paid.  What  we 
mean  is,  that  the  balance  as  stated  by  Mr.  Clark,  if  it  existed, 
cannot  be  used  as  an  offset,  because  more  than  six  years  has 
elapsed,  and  the  statute  of  limitations  applies  to  the  offset  just 
the  same  as  it  does  to  the  claim.  Hence,  we  say  that  the  bal- 
ance would  not  avail  the  defendant  except  in  so  far  as  it  tends 
to  satisfy  you  that  the  note  in  suit  was  in  fact  paid.  There  is  no 
evidence  of  any  agreement  between  Mr.  Reed  and  Mr.  Morrison 
applying  the  balance  testified  to  by  Mr.  Clark,  on  the  note  in 


Digitized  by 


Google 


MORRISON  V.  COLLINS.  31 

Charge  of  Court  below^. 

suit,  [There  is  no  direct  evidence  that  this  note  was  included 
in  any  looking  over  between  Mr.  Reed  and  Mr.  Morrison.  Mr. 
Clark  testifies  to  making  out  the  statement  of  the  account, 
showing  from  $200  to  $250  due  Mr.  Morrison,  and  in  substance 
that  Mr.  Reed  recognized  the  statement  to  be  correct.  Does 
this  satisfy  you  either  that  the  note  was  taken  into  the  account 
when  that  balance  was  arrived  at,  or  that  the  note  had  been 
previously  paid  ?  This  is  a  question  of  fact  for  you,  and  an 
item  of  evidence  for  you  to  consider.]  * 

[If  you  find  from  the  whole  evidence  that  the  note  is  paid, 
then  you  should  find  for  the  defendant.  But  it  is  the  business 
of  the  defendant  to  satisfy  you,  by  evidence,  that  the  note  in 
suit  has  been  paid,  and  if  he  has  not  done  so,  your  verdict  should 
be  for  the  plaintiffs.  Bear  in  mind  that  it  is  incumbent  upon 
the  defendant  to  overcome  the  presumption  of  non-payment 
that  arises  from  the  production  by  the  plaintiffs  of  the  note 
itself.]  » 

Further,  as  showing  payment,  or  an  item  tending  in  that  di- 
rection, evidence  is  given  of  some  business  transactions  between 
these  parties,  Mr.  Reed  and  Mr.  Morrison,  in  1872,  in  which 
Mr.  Reed  in  two  instances  certifies,  first,  in  substance,  that  Mr. 
Morrison  had  put  down  a  well  for  him,  as  agent,  on  the  Mcln- 
tyre  farm  in  Forest  county,  Pa.,  and  expended  $3,840  in 
purchasing  engine,  boiler,  tubing,  casing  and  other  fixtures, 
including  drilling,  etc.,  to  his  entire  satisfaction.  That  is  signed 
by  Mr.  Reed,  and  another  of  like  import  amounting  to  some 
$1,725.  Now,  from  these  business  transactions,  counsel  for 
defendant  ask  you  to  infer  that  inasmuch  as  there  were  these 
large  business  transactions  between  these  parties  subsequent 
to  the  giving  of  this  note»  that  it  is  an  item  you  may  consider 
in  determining  whether  the  note  is  in  fact  paid. 

Another  item  of  evidence  the  defendant  gives,  which  you 
should  consider  for  just  what  it  is  worth,  is  a  letter  written  from 
Mr.  Reed  to  Mr.  Morrison  before  this  note  was  given.  It  was 
December  24,  1870,  and  in  that  letter  Mr.  Reed  says:  "In 
regard  to  furnishing  you  the  $200,  I  have  no  objections,  if  you 
can  let  it  stand  in  compensation  for  services  rendered  and  to 
be.''  From  that  he  asks  you  to  say  that  the  $200  that  is  em- 
braced in  this  note  was  money  furnished  on  the  terms  stated  in 
that  letter.  That  is  a  question  for  you  to  consider,  and  the 
weight  it  should  have  in  the  matter,  if  any. 
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The  defendant  also  calls  Dr.  Sager,  who  testifies  that  he 
knew  Mr.  Reed,  that  he  had  a  conversation  with  him  in  1883. 
The  Doctor  states  the  conversation,  and  where  it  was,  and  you 
are  to  determine  the  weight  that  shall  be  given  to  his  testi- 
mony. He  says  that  he  saw  Mr.  Reed,  and  they  had  some 
conversation  in  regard  to  litigation ;  that  Mr.  Reed  said  he 
had  had  a  long  litigation  with  Mr.  Morrison,  and  that  all  busi- 
ness matters  between  him  and  Morrison  had  been  settled  up, 
and  that  he  was  glad  of  it.  That  is  an  item  for  you  to  take  into 
account  in  determining  whether  this  note  was  settled  and 
arranged  between  the  parties. 

The  defendant  asks  us  to  charge  you  as  follows : 

1.  If  the  jury  believe  from  the  evidence  that  about  five 
years  after  this  note  was  made,  there  appears  to  be  due  to  the 
defendant  from  William  Reed,  a  sum  equal  to  or  greater  than 
the  face  of  the  note,  they  may  infer  from  that  fact,  together 
with  the  other  facts  in  the  case,  in  view  of  the  length  of  time 
from  the  making  of  the  note  to  the  time  of  bringing  suit,  that 
the  note  in  controversy  has  been  paid. 

Answer :  We  answer  this  point  by  saying,  that  if  the  jury 
are  satisfied  from  the  evidence,  that  about  five  years  after  the 
note  in  suit  was  made  there  was  due  from  Wm.  Reed  to  the 
defendant,  Morrison,  a  sum  equal  to  or  greater  than  the 
amount  of  the  note,  that  fact  may  be  considered  by  you  with 
the  other  evidence  in  the  case,  in  determining  whether  the 
claim  of  the  defendant,  that  the  note  in  suit  is  paid,  is  sus- 
tained.* 

2.  After  the  lapse  of  sixteen  years  from  the  making  of  a 
note,  the  presumption  of  its  payment  may  be  drawn  from 
slight  circumstances  indicating  that  the  note  may  have  been 
paid. 

Answer :  This  point  is  affirmed,  but  you  must  bear  in  mind 
that  the  burden  of  showing  payment  of  the  claim  in  suit  rests 
on  the  defendant,  and  you  should  not  find  such  payment  un- 
less the  evidence  thereof  satisfies  you  that  payment  or  settle- 
ment of  the  note  has  in  fact  been  made.^ 

The  jury  returned  a  verdict  for  plaintiffs  for  $410.  A  rule 
for  a  new  trial  having  been  discharged,  judgment  was  entered 
on  the  verdict,  when  the  defendant  took  this  writ,  assigning  as 
error : 
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2,  3.  The  answers  to  the  defendant's  points.*  * 
4,  5.  The  portions  of  the  charge  included  in  [  ]  *  * 
6,  7.  The  refusal  of  defendant's  oflfers.®  "^ 

Mr.  D.  I.  Ball  (with  him  Mr.  0.  O.  Thompson),  for  the 
plaintiff  in  error.  # 

Mr.  W.  E.  Rice  (with  him  Mr.  R.  Brown,  Mr.  C.  W.  Stone 
and  Mr.  H.  JE.  Brovm),  for  the  defendants  in  error. 

Per  Curiam  : 

The  note  in  controversy  was  under  seal.  In  such  case,  the 
presumption  of  payment  does  not  arise  until  twenty  years 
haye  elapsed.  At  least  this  is  the  general  rule.  There  are 
cases  which  intimate  that  a  presumption  of  payment  may 
arise  in  less  than  twenty  years  ;  that  is  to  say,  there  may  be 
such  circumstances  surrounding  a  case  as  would  justify  a  jury 
in  finding  the  fact  of  payment  within  the  twenty  years.  Thus, 
if  it  be  proved  that  the  holder  of  the  note  has  been  constantly 
pressed  for  money,  while  the  maker  was  abundantly  able  to 
pay,  such  fact,  with  other  circumstances,  might  justify  the 
l>resumption  of  payment.  The  single  circumstance  that  the 
defendant  was  able  to  pay,  would  not  be  a  fact  from  which  this 
presumption  would  arise  in  less  than  twenty  years.  For,  if 
the  defendant  is  able  to  pay,  the  plaintiff  may  be  able  and 
willing  to  wait,  and  within  the  twenty  years  the  burden  is 
upon  the  defendant  to  prove  payment,  or  such  facts  or  circum- 
stances from  which  the  jury  may  properly  infer  payment.  An 
examination  of  the  case  shows  that  the  rulings  of  the  learned 
judge  below  were  quite  as  favorable  to  the  defendant  as  he 
had  any  right  to  expect. 

Judgment  affirmed. 
Vol.  cxxvii — 3 
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APPEAL  OF  J.  A.  WEIBLE,  ET  AL. 

[KUHN   V.    WeIBLB,    ET   AL.] 

.FROM    THE   DECKEE   OF    THE    COURT    OF    COMMON    PLEAS   OF 
WARREN  COUXTY,   IN  EQUITY. 

Argued  May  10,  1889— Decided  May  27, 1889. 

(tt)  In  1881,  Marsh  and  Kuhn  procured  an  oil  lease  subject  to  forfeiture 
on  failure  to  operate  thereunder.  No  operations  were  began,  but  on 
August  4, 1883,  the  lease  was  renewed  on  condition  that  active  opem- 
tions  should  begin  within  30  days,  and  on  the  same  day  M.  and  K.  as- 
signed a  one  third  interest  to  Weible. 

(6)  Operations  were  begun,  but  discontinued.  On  May  9,  1884,  a  new 
lea.se  was  made  by  the  landowners  to  Brown,  who  on  May  12th  as- 
signed a  one  half  interest  therein  to  C.  and  J.,  and  the  other  one  half 
intei'est  to  Weible.  Operations  under  this  lease  were  successful,  and  on 
June  18th,  Kuhn  filed  a  bill  in  equity  to  establish  his  one  third  interest 
in  the  leasehold  and  for  an  injunction  and  account. 

(c)  The  master  found,  upon  the  facts  in  evidence,  that  Brown,  in  pro- 
curing the  lease  of  May  9th,  was  the  agent  of  Weible ;  that  Kuhn's 
rights  imder  the  original  lease  and  renewal  were  not  affected  by  the 
new  lease ;  that  the  one  third  interest  under  the  new  lease  was  held  in 
trust  for  Kuhn ;  and,  stating  an  account,  awarded  a  sum  certain  to  Kuhn 
as  his  one  third  of  the  accrued  production. 

1.  The  court  below  having  confirmed  the  reports  of  the  master  and  de- 
creed accordingly,  the  record,  on  appeal  to  the  Supreme  Court,  show- 
ing that  the  proceeding  involved  questions  of  fact  and  account,  merely, 
all  of  which  had  been  satisfactonly  adjusted  by  the  master  and  court 
below,  the  decree  was  affirmed  and  the  appeal  dismissed. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  116  July  Term  1888,  and  No.  3  January  Term  1889, 
Sup.  Ct. ;  court  below.  No.  16  September  Tenn  1884,  C.  P.  in 
Equity. 

On  June  18,  1884,  John  R.  Kuhn  filed  a  bill  in  equity 
against  Joseph  A.  Weible,  H.  E.  Brown,  Titus  S.  Emeiy, 
George  Sturgis,  Hattie  B.  Davis,  Jeremiah  G.  Shaw  and  The 
Anchor  Oil  Company,  asserting  an  interest  in  an  oil  leasehold, 
and,  upon  the  facts  charged  in  relation  thereto,  praying  that 
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an  injunction  be  granted  restraining  the  defendants  from  de- 
stroying an  original  lease  and  the  extension  thereof,  and  any 
letters  or  telegrams  relating  thereto  ;  that  any  writing  attempt- 
ing to  surrender  the  lease  be  given  up  and  canceled  ;  that  said 
lease  be  delivered  to  plaintiff,  or  to  some  person  appointed  by 
the  court,  for  safe  keeping ;  that  a  certain  lease  from  T.  S. 
Emery,  attorney  in  fact,  to  H.  E.  Brown,  be  delivered  up  and 
canceled;  and  that  plaintiff  be  at  liberty  to  examine  wit- 
nesses, etc.,  in  perpetuam  rei  memoriam.  A  preliminary  in- 
junction was  awarded,  and  afterwards,  on  motion,  continued 
until  further  hearing. 

On  September  19,  1884,  by  leave  of  court,  an  amended  bill 
was  filed  averring  that  said  Weible  and  Brown  were  the  trus- 
tees of  the  plaintiff  as  to  the  title  to  the  leasehold  and  as  to 
one  third  of  the  oil  produced  therefrom,  and  that  no  account 
had  been  taken  of  the  production  ;  praying  that  the  names  of 
the  National  Transit  Company  and  W.  H.  Dufur  be  added  as 
defendants,  and  that  the  said  National  Transit  Company  and 
W.  H.  Dufur  be  enjoined  from  receiving  one  third  of  the  oil  pro- 
duced ;  that  an  account  be  taken,  and  that  Weible  and  Brown 
be  decreed  trustees  for  the  plaintiff  as  to  the  undivided  one 
third  of  the  leasehold.* 

On  February  9, 1886,  a  receiver  was  appointed  to  receive 
from  the  National  Transit  Company,  all  the  oil  which  had  ac- 
crued to  the  one  third  of  the  leasehold  interest  described  in 
the  plaintiffs  bill,  to  settle  the  storage,  shrinkage,  etc.,  and  to 
hold  the  oil  until  otherwise  ordered  by  the  court. 

Answers  having  been  filed  and  issue  joined,  on  February  4, 
1886,  the  cause  was  referred  to  Mr.  William  Schnur^  as  exami- 
ner and  master,  whose  report  showing  the  controversy,  filed  on 
December  6,  1886,  was  as  follows : 

By  lease  for  oil  purposes  dated  June  21,  1881,  George  Stur- 
ges,  Hattie  B.  Davis  and  Jeremiah  G.  Shaw,  by  their  attorney 
in  fact,  Titus  S.  Emery,  leased  to  Geo.  Marsh  and  John  R. 
Kuhn  105  acres  of  land  situate  in  Glade  township,  Warren 
county  and  state  of  Pennsylvania.     The  parties  of  the  second 

*  Neither  the  bill,  nor  the  amended  bill,  nor  the  answers,  appeared 
In  the  paper  books. 
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part  therein,  covenanted  "  that  within  thirty  days  from  the 
date  thereof  they  will  commence  to  drill  and  explore  for  petro- 
leum, coal  oil,  rock  or  carbon  oil,  in  and  under  the  surface  of 
the  land  hereinbefore  described,  and  will  prosecute  such  drill- 
ing and  exploration  with  due  diligence  to  success  or  abandon- 
ment," etc.  This  lease  was  for  the  term  of  fifteen  years,  at 
one  eighth  royalty  on  all  weUs  producing  ten  barrels  or  less, 
and  one  fourth  royalty  on  all  wells  producing  over  ten  barrels 
per  day.  There  are  quite  a  number  of  covenants  relating  to 
the  number  of  wells  and  other  matters,  but  among  others  are 
the  following,  "And  in  event  of  discontinuing  work  for  a 
period  of  sixty  days,  this  lease  shall  be  forfeited ;  and  further, 
any  failure  to  perform  the  covenants  herein  contained,  shall, 
at  the  option  of  the  said  parties  of  the  first  part,  work  a  for- 
feiture of  this  demise."  Upon  the  termination  of  the  leas(» 
from  any  cause,  any  attorney,  at  the  request  of  the  parties  of 
the  first  part,  might  sign  an  agreement  as  attorney  for  second 
parties  for  entering  in  any  competent  court  an  amicable  action 
of  ejectment  for  said  land. 

No  operations  for  oil  had  been  conducted  on  this  land  up  to 
August  4,  1883,  at  which  time  the  lease  was  renewed  to  Euhn 
and  Marsh  upon  condition  that  second  parties  should,  in  good 
faith,  commence  active  operations  on  the  property  within  thirty 
days  from  the  date  of  renewal,  subject  to  the  terms  of  the 
original  lease.  J.  R.  Kuhn  paid  the  sum  of  fifty  dollars  for 
the  renewal,  which  was  sent  by  draft  to  Mr.  Emery;  J.  A. 
Weible  paid  to  G.  W.  Marsh,  who  went  to  Mr.  Emery  to  get 
the  renewal,  the  sum  of  eighty  dollars  for  expenses. 

On  August  8, 1883,  Kuhn  and  Marsh  assigned  to  J.  A.  Wei- 
ble a  one  third  interest  in  said  lease.  Operations  were  com- 
menced on  said  land  during  the  month  of  August ;  a  rig  had 
been  built  and  other  things  done,  but  while  they  were  waiting 
for  machinery  a  dry  hole  came  in  on  the  south  side  and  an- 
other nearly  dry  on  the  north  side  of  this  lease.  The  well  was 
not  completed.  Mr.  Weible,  defendant,  says  he  favored  put- 
ting a  well  on  the  north  end  of  the  lease.  J.  A.  Weible  then 
entered  into  negotiations  with  said  Emeiy  for  a  modification  of 
the  lease  and  saw  said  Emery  personally  in  relation  thereto,  as 
will  be  seen  from  the  following  correspondence : 

By  letter  dated  March  15,  1884,  Weible  writes  to  T.  S. 
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Emery,  from  Warren,  Pa. :  "  Dear  Sir :  When  you  were  here 
last  the  outlook  on  your  property  was  not  encouraging,  and 
after  you  left  a  dry  hole  on  the  edge  adjoining  you  came  in, 
and  we  abandoned  the  well  without  completing.  I  would  like 
to  move  the  rig  to  the  extreme  north  end  and  drill  as  fast  as 
the  weather  would  permit  and  get  everything  moved  before 
the  roads  break  up ;  but  now,  Mr.  Emery,  I  think  you  should 
give  me  a  chance  at  a  straight  eighth  royalty." 

To  which  said  Emery  replied  from  Philadelphia,  March  17, 
1884:  "Dear  Sir:  Your  letter  of  16th  inst.,  relating  to  the 
oil  lease  on  the  Shipman  farm  is  before  me.  I  am  willing  to 
modify  the  lease,  as  I  advised  Mr.  Brown,  the  legal  adviser  of 
the  owner  of  the  land,  but  I  see  no  good  reason  for  reducing 
the  royalty.  If  the  property  produces  good  wells  the  land 
owners  ought  to  share  the  profits." 

In  the  meantime  other  parties  had  become  interested  in  the 
territory  and  were  tr3dng  to  negotiate  for  the  land,  as  will  be 
seen  by  a  letter  from  said  Emery,  from  Philadelphia,  March  19, 
1884: 

"Mr.  John  Galloway,  Warren,  Pa.: 

"  Dear  Sir :  Your  letter  of  the  17th  inst.,  offering  to  lease 
the  Shipman  farm  in  my  charge,  for  putting  down  an  oil  well, 
is  before  me.  The  Marsh  and  Weible  lease  has  lapsed  by 
their  failure  to  perform  their  part  of  the  contract ;  but  they 
have  applied  for  another  chance.  I  feel  disposed  to  be  liberal 
with  them,  if  they  want  time  and  will  go  on  in  good  faith ;  if 
they  do  not  at  once  come  to  terms,  I  will  see  what  can  be  done 
for  you." 

On  the  same  day  said  Emery  writes  to  J.  A.  Weible  from 
Philadelphia : 

"  Dear  Sir :  I  have  applications  to  lease  the  Shipman  farm 
for  oil  weUs,  and  as  you  have  abandoned  the  operations  and 
forfeited  your  lease,  I  should  feel  disposed  to  treat  with  them 
at  once,  had  I  not  received  your  letter  of  the  15th,  practically 
asking  for  a  renewal,  at  least  that  was  what  I  construed  your 
letter  to  mean.  Now,  if  you  wish  to  renew,  I  shall  expect  you 
to  agree  to  put  down  one  well,  in  good  faith,  at  once,  and  un- 
less you  do  agree  to  that  within  a  week  I  shall  request  Judge 
Brown  to  consider  the  new  applications  before  me,  and  if  either 
of  them  are  reported  to  be  responsible  parties,  I  shall  consider 
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your  lease  abandoned  and  will  then  be  pi'epared  to  open  new- 
negotiations  with  other  parties." 

On  March  21,  1884,  the  following  telegram  was  sent  to  Mr. 
Emery: 

"  On  receipt  of  your  first  letter,  ordered  new  rig  on  north 
end  and  men  at  work,  which  will  be  completed  and  drilled  as 
fast  as  weather  will  permit.  J.  A.  Weible." 

Thereupon,  on  March  22,  1884,  Mr.  Emery  writes  to  John 
Galloway,  to  whom  he  had  written  the  letter  of  March  19, 
1884: 

"  Dear  Sir :  Your  letter  of  21st  inst.,  relating  to  the  pro- 
posed lease  of  the  Shipman  farm  for  oil  wells  is  received.  I 
also  received  a  dispatch  from  Mr.  Weible  advising  me  that  on 
the  receipt  of  my  letter,  a  few  days  since,  he  ordered  a  new 
rig  on  north  end  and  men  at  work,  which  will  l)e  completed 
and  drilled  as  fast  as  weather  will  permit.  If  he-  goes  on  in 
good  faith,  I  am  disposed  to  give  him  a  fair  show.  Should  he 
again  fail  to  proceed  according  to  contract,  I  shall  declare  his 
leaae  forfeited,  and  in  that  case  will  be  ready  to  consider  new 
proposals.  I  have  had  other  proposals  than  yours  to  lease  the 
property,  but  have  given  terms  to  no  one." 

George  W.  Marsh,  at  some  time  after  the  first  well  was  aban- 
doned, sold  his  interest  in  said  lease  to  J.  A.  Weible  ;  so  that 
the  interests  in  said  lease  when  the  second  well  was  commenced 
stood  in  J.  R.  Euhn  one  third,  and  J.  A.  Weible  two  thirds. 

J.  A.  Weible  testifies  that  on  "  March  21,  1884,  I  told  him 
(Kuhn)  I  was  going  to  try  to  get  a  new  lease,  and  we  would 
have  to  act  quick.  I  asked  him  if  he  wanted  to  take  a  third 
interest  with  me.  He  said  yes.  Kuhn  was  to  pay  one  third 
and  I  two  thirds." 

The  rig  of  the  second  well  was  put  up  and  operations  com- 
menced during  the  latter  part  of  March,  under  the  direction 
of  G.  W.  Marsh,  for  Kuhn  and  Weible. 

About  this  time  another  oil  well  was  put  down  on  property 
in  the  vicinity  of  this  lease  by  J.  A.  Gartlan.  The  oil  sand  in 
the  Gartlan  well  was  struck  on  May  5,  1884,  and  the  well  was 
opened  on  May  9,  1884.  Mr.  Gartlan  says  that  he,  in  conver- 
sation with  Weible,  told  him  that  he  believed  that  he  had  a 
good  well.  Said  Gartlan  further  says,  "  I  think  there  was  a 
conversation  between  Weible  and  myself  that  whoever  got  his 
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well  do\vii  first  would  give  the  other  information,  but  I  am  not 
clear  in  my  recollection  about  it."  Tlie  conversation  between 
Weible  and  Gartlan,  when  Gartlan  told  Weible  that  he  be- 
lieved he  had  a  good  well,  occurred,  according  to  Gartlan's 
testimony,  on  the  5th  of  May.  Between  May  5  and  9,  1884, 
J.  A.  Weible  sent  H.  E.  Brown,  Esq.,  one  of  the  firm  of  Brown 
&  Stone,  attorneys,  to  see  Mr.  Emery  to  get  a  new  lease.  Mr. 
Brown  went  as  the  agent  of  Mr.  Weible,  as  shown  by  the  tes- 
timony. When  Mr.  Brown  saw  Mr.  Emery,  he  (Emery)  asked 
said  Brown  if  there  was  any  question  about  the  lease  being 
forfeited,  having  reference  to  the  lease  theretofore  made  to 
Kuhn  and  Marsh,  and  afterward  extended  and  referred  to  in 
the  correspondence  between  said  Emery  and  said  Weible,  and 
said  Emery  refused  to  give  a  new  lease  till  the  old  one  was 
surrendered.  Mr.  Brown  thereupon  told  said  Emery  that  the 
old  lease  had  been  forfeited,  whereupon  the  old  lease  was  de- 
livered up  and  canceled,  and  the  said  Emery  made  a  new  lease 
to  H.  E.  Brown,  Esq.,  dated  May  9,  1884.  About  May  12, 
1884,  the  said  H.  E.  Brown,  Esq.,  assigned  the  one  half  inter- 
est in  said  lease  to  J.  A.  Cadwallader  and  E.  F.  Johnson,  which 
interest  is  now  held  by  the  Anchor  Oil  Company,  and  on  the 
same  date  said  H.  E.  Brown  assigned  the  other  one  half  inter- 
est in  said  lease  to  J.  A.  Weible.  The  consideration  money 
for  the  one  half  interest  assigned  by  said  Brown  to  said  Cad- 
wallader and  said  Johnson,  was  paid  to  Weible  and  not  to  said 
Brown.  And  said  Brown,  in  answer  to  the  interrogatories 
filed  by  plaintiff,  says  :  "  At  the  same  time  I  made  the  assign- 
ment mentioned,  i.  e.  to  Cadwallader  and  Johnson,  I  also  as- 
signed the  other  undivided  one  half  to  J.  A.  Weible.  He  paid 
my  expenses,  and  for  ray  time,  and  agreed  to  pay  a  sum  to  be 
fixed  by  himself  if  the  property  should  prove  productive." 

The  oil  well  on  this  lease  put  down  struck  oil  in  paying 
quantities  about  May  31,  1884. 

The  plaintiff  filed  his  bill,  and  amended  bill,  in  which  he  in 
substance  alleges  that  he,  Kuhn,  was  tenant  in  common  with 
Weible  in  said  lease  and  renewals ;  that  the  surrender  of  said 
lease  and  rights  thereunder  by  H.  E.  Brown  was  fraudulent 
and  void ;  that  if  said  Brown  acquired  any  rights  to  the  lease 
of  May  9, 1884,  he  and  others  to  whom  it  was  assigned  with 
notice  of  plaintiff's  rights,  are  trustees  simply  of  Kuhn's  inter- 


Digitized  by 


Google 


40  EASTERN  DISTRICT,  1889. 

Master's  Report. 

est,  and  prays  for  relief  as  shown  by  the  several  biUs.  Defend- 
ant Weible's  answer  sets  up  a  denial  of  plaintiffs  right,  and 
claims  that  the  original  lease  was  forfeited  and  the  renewals 
thereof  abandoned ;  that  H.  E.  Brown  procured  the  lease  of 
May  9,  1884,  for  himself.  Brown ;  that  he,  Weible,  acquired 
his  rights  to  the  leasehold  from  said  H.  E.  Brown. 

Interrogatories  were  also  filed  and  served  for  discovery  to 
which  defendants  made  answer. 

Your  master  has  given  careful  consideration  to  the  bills, 
answers,  interrogatories  and  the  answers  thereto  and  the  evi- 
dence in  this  case.  The  first  question  presented  is,  did  Kuhn 
have  any  interest  in  this  leasehold  ?  If  so,  when  and  how  was 
that  interest  divested  ? 

From  all  the  facts  and  the  law  applied  thereto,  your  master 
is  of  opinion  that  Kuhn's  interest  in  said  original  lease  and  re- 
newals was  good  and  valid  up  to  the  date  of  the  new  lease  to 
H.  E.  Brown.  How,  then,  did  the  new  lease  to  H.  E.  Brown 
affect  Kuhn's  interest  ? 

H.  E.  Brown,  in  his  answer  to  the  interrogatories  served  on 
him,  claims  that  he  got  the  lease  for  himself.  Is  this  tenable  ? 
Mr.  Emery  says  that  he  made  the  lease  to  H.  E.  Brown,  per- 
sonally. Mr.  Emery,  so  far  as  shown  by  the  testimony,  is  prob- 
ably sincere.  The  original  lease  and  correspondence  and 
papers  relating  thereto  were  in  the  possession  of  Weible.  H. 
E.  Brown  got  the  papers  from  Weible ;  he  was  sent  with  the 
papers  to  see  Mr.  Emery  for  Weible ;  Weible  paid  him  his  ex- 
penses and  time  in  seeing  Mr.  Emery,  and  was  to  pay  Brown  a 
sum  to  be  fixed  by  Weible  in  case  the  well  proved  good.  Brown 
a  few  days  after  May  9,  1884,  assigns  to  Weible  the  one  half 
interest  without  further  consideration ;  at  the  same  time  Brown 
assigned  the  remaining  half  in  the  new  lease  to  Cadwallader 
and  Johnson,  and  the  consideration  therefor  was  paid  to  Weible. 

From  all  these  facts  your  master  is  of  the  opinion  and  so 
finds  that  H.  E.  Brown  in  procuring  the  lease  of  Mr.  Emery 
dated  May  9,  1884,  was  the  agent  of  J.  A.  Weible,  and  that 
Kuhn's  rights  under  the  original  lease  and  renewals  were  not 
affected  thereby,  and  that  J.  A.  Weible  as  to  the  one  third  in- 
terest of  Kuhn  held  the  same  in  trust  for  Kuhn. 

Defendant's  counsel.  Brown  &  Stone,  raise  the  question  that 


Digitized  by 


Google 


WEIBLE'S  APPEAL.  ,  41 

Master^s  Report. 

the  plaintifTs  bill  is  an  ejectment  bill  and  caunot  be  maintained ; 
that  the  title  being  in  dispute  should  be  first  determined  by  an 
action  lat  law. 

After  due  examination  of  the  authorities  cited  by  counsel, 
and  from  the  fact  that  your  honors  have  exercised  jurisdiction 
of  this  cause  in  granting  an  injunction  to  preserve  the  title 
papers  and  evidence  of  plaintiff  from  destruction,  and  overrul- 
ing the  demurrer  to  plaintiff's  interrogatories  for  discovery, 
your  master  is  of  the  opinion  that  the  plaintiff's  bill  rightly 
lies  in  equity.  The  dispute  is  not  altogether  one  of  possession ; 
so  far  as  that  arises,  as  hereinbefore  stated,  Marsh  went  into 
possession  as  superintendent,  or  to  take  care  of  the  well  for 
Kuhn  and  Weible,  and  nothing  occurred  afterward  by  which 
that  state  of  facts  was  changed  by  Kuhn  or  Weible.  The  evi- 
dence disclosed  a  state  of  facts  which,  in  the  opinion  of  your 
master,  would  be  a  fraud  upon  the  rights  of  plaintiff  if  per- 
mitted to  stand.  The  plaintiff's  bill,  among  other  things,  asks 
to  preserve  plaintiff's  title  papers  and  prevent  their  destruction ; 
to  perpetuate  the  evidence  thereof,  for  a  discovery,  etc.,  of  all 
which  equity  has  jurisdiction ;  and  it  seems  well  settled  that 
if  a  court  of  equity  once  acquires  jurisdiction,  it  will  dispose 
of  every  subject  of  dispute,  whether  it  be  one  of  remedy  or  of 
distinct,  yet  connected  topics  of  dispute. 

The  question  of  notice  to  the  Anchor  Oil  Company  of  the 
plaintiff's  right  to  make  it  trustee  with  Weible,  your  master 
thinks  immaterial,  because  Mr.  Weible  still  has,  so  far  as  shown, 
interest  enough,  to  wit :  one  half,  to  make  good  to  Kuhn  the 
one  third  interest  of  which  Weible  is  trustee.  So  far  as  the 
interest  of  W.  H.  Dufur  in  this  controversy  is  concerned,  it 
was  admitted  upon  the  hearing  of  this  cause  by  W.  G.  Trunkey, 
Esq.,  that  Dufur  had  no  other  or  greater  right  than  said  Weible, 
and  that  said  Dufur  stood  in  said  Weible's  shoes. 

Your  master,  therefore,  recommends  under  the  view  taken 
that  the  lease  of  May  9, 1884,  was  taken  in  trust  for  Kuhn  as 
to  the  one  third,  that  the  court  decree  : 

1.  That  the  said  J.  A.  Weible  convey,  as  the  court  may  di- 
rect, to  J.  F.  Kuhn  the  two  thirds  of  the  one  half  interest  now 
held  by  said  Weible  in  the  lease  from  Titus  S.  Emery,  attorney 
in  fact  for  George  Sturges,  Hattie  B.  Davis  and  Jeremiah  G. 
Shaw,  dated  May  9, 1884,  for  the  land  therein  mentioned,  which 
is  equal  to  the  one  third  interest  in  said  lease. 
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2.  That  if  not  already  recorded,  that  said  Weible  deliver 
said  lease  dated  May  9,  1884,  to  W.  J.  Alexander,  recorder  of 
deeds  for  Warren  county,  or  some  disinterested  person  as  the 
court  may  direct,  for  custody  or  record. 

3.  That  said  J.  A.  Weible  account  to  plamtiff  for  the  oil 
taken  from  said  leasehold  and  the  expenses  thereof,  that  the 
same  may  be  divided  according  to  the  respective  proportions 
or  interests. 

To  the  foregoing  report  various  exceptions  chiefly  relating 
to  findings  of  fact,  filed  by  the  defendants,  were  overruled  by  the 
master.  The  exceptions  being  renewed  upon  the  filing  of  the 
report,  they  were  dismissed  by  the  court,  Brown,  P.  J.,  with- 
out opinion  filed,  and  the  master's  report  confirmed,  the  defend- 
ant Weible  to  pay  the  costs  from  the  funds  going  to  him  in  the 
hands  of  the  receiver. 

Thereupon,  tlie  master,  who  was  also  the  receiver  appointed 
by  the  order  of  February  9,  1885,  stated  and  reported  an  ac- 
count and  recommended  the  following  order  and  decree  : 

That  the  said  J.  A.  Weible  pay  to  J.  R.  Kuhn  the  sum  of 
16,878.24,  together  with  any  interest  that  may  have  accrued 
thereon  in  the  hands  of  the  receiver,  and  that  J.  A.  Weible  pay 
the  costs  of  this  accounting.® 

Exceptions  filed  to  the  foregoing  final  report  by  both  the 
plaintiff  and  the  defendants  were  dismissed  by  the  court. 
Brown,  P.  J.,  May  19,  1888,  without  opinion  filed,  the  account 
stated  confirmed,  and  a  final  decree  entered  as  above  recom- 
mended by  the  master.® 

Thereupon  the  defendants  took  this  appeal  and  certiorari, 
specifying  that  the  court  erred: 

1.  In  not  finding  that  the  original  lease  of  June  21, 1881, 
and  its  renewal  of  August  4,  1883,  were  forfeited. 

2.  In  finding  from  the  letters  and  telegrams  between  Weible 
and  Emery,  in  substance,  that  the  forfeiture  of  the  lease  of 
June  21, 1881,  and  its  renewal  of  August  4, 1883,  were  waived, 
and  the  original  lease  and  renewal  reinstated  in  March,  1884. 

3.  In  taking  into  consideration  in  finding  the  forfeiture 
waived,  the  letters  from  Emery  to  Galloway. 

4.  In  finding  that  H.  E.  Brown  took  the  lease  of  May  4, 
1884,  for  Weible  and  Kuhn. 
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5.  In  finding  that  there  was  an  arrangement  between  Kuhn 
and  Weible  by  which  Kuhn  acquired  any  interest,  other  than 
such  interest  as  he  had  in  the  original  lease  of  June  21, 1881, 
and  its  renewal  of  August  4,  1883. 

6.  In  entering  the  final  decree  of  May  19, 1888.* 

Mr.  W.  E.  Rice  (with  him  Mr.  JR.  Broton,  Mr.  C.  W.  Stone 
and  Mr.  W.  O.  Trunkey)^  for  the  appellants. 

Mr.  (Jharle%  H.  Noye9  (with  him  Mr.  Watson  D.  Hinckley^ 
for  the  appellee. 

Per  Curiam  : 

This  was  a  bill  in  equity  in  the  court  below  and  comes  here 
upon  appeal,  with  a  writ  of  certiorari  to  bring  up  the  record. 
It  involves  questions  of  fact  and  account  merely,  all  of  which 
have  been  satisfactorily  adjusted  by  the  mastet  and  court  below. 
We  are  not  required  to  pass  upon  any  question  of  law,  and  a 
discussion  of  the  facts  and  the  items  of  an  account,  would  be 
as  uninteresting  as  it  would  be  useless. 

The  decree  is  aflBrmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 


GEO.  BUSH  ET.  AL  v.  W.  J.  GAMBLE  ET  AL.  ,127    431 

164    121 


BBBOB  TO  THE   COXTBT   OF    COMMON    PLEAS   OF   WARREN 

COUNTY. 

Argued  May  10,  1889— Decided  May  27,  1889. 
[To  be  reported.] 

1.  In  trespass  for  cutting  and  converting  timber  ti-ees,  under  §  3,  act  of 
March  27,  1824,  8  Sm.  L.  283,  where  the  plaintiffs  show  title  only  to  the 
undivided  three  fourths  of  the  land  in  question,  and  the  defendants  are 
in  possession  of  the  remaining  one  fourth,  claiming  title  thereto  though 
under  a  defective  title,  the  parties  must  be  regarded  as  tenants  in  com- 
mon. 

2.  The  record  of  an  ejectment  wherein  plaintiffs  had  recovered  against 
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the  defendants  the  undiyided  three  foui-ths  of  the  premises,  with  the 
writ  of  habere  facias  and  the  return,  established  their  actual  possession 
of  the  recovery  at  the  time  the  action  in  trespass  was  brought,  and  their 
right  of  possession  and  title  when  the  writ  of  ejectment  issued. 
:i.  Though  by  §  2,  act  of  May  4,  1869,  P.  L.  1251,  a  tenant  in  common 
may  have  against  his  co-tenant  the  same  remedy  as  against  a  stranger, 
for  the  cutting  and  conversion  of  timber  trees  without  his  consent,  yet 
that  act  does  not  authorize  in  his  favor  the  penalty  of  double  or  treble 
damages  provided  by  the  Jict  of  March  27,  1824 :  Wheeler  v.  Carpenter, 
107  Pa.  271. 

Before  Paxson,  C.  J.,  Sterbett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  5  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  61 
February  Term  1887,  C.  P. 

On  February  4,  1887,  Wm.  J.  Gamble  and  others,  heirs  at 
law  of  W.  B.  Bingham,  deceased,  and  George  W.  Porter  and 
others,  heirs  at  law  of  William  Porter,  deceased,  brought  tres- 
pass q.  c.  f .  against  George  Bush,  Frank  Skiff  and  John  Mc- 
Kinney,  to  recover  double  and  treble  damages  for  the  cutting 
and  conversion  of  timber  trees,  under  §  3,  act  of  March  27, 
1824,  8  Sm.  L.  283.     The  defendants  pleaded  not  guilty. 

At  the  trial  on  May  17,  1888,  the  plaintiffs  put  in  evidence 
the  record  of  an  action  of  ejectment  brought  on  December  6, 
1882,  to  No.  15  March  Term  1883,  by  the  same  plaintiffs 
against  the  same  defendants,  wherein  the  plaintiffs,  upon  a  title 
three  fourths  in  them  and  one  fourth  in  one  John  Dick,  as  they 
showed  it,  had  a  verdict  and  judgment  in  their  favor  for  an 
undivided  three  fourths  of  the  land  then  in  dispute,  which  em- 
braced the  land  upon  which  the  trespass  complained  of  in  this 
suit  was  committed ;  the  record  also  showing  that  the  plaintiffs 
had  been  put  in  possession  of  the  recovery  by  a  writ  of  habere 
facias  possessionem.  The  plaintiffs  then  adduced  evidence  as 
to  the  value  of  the  timber  cut  and  converted  by  the  defendants 
in  1881  and  afterward  while  they  owned  the  interest  recovered 
by  them  in  the  ejectment,  and  rested. 

The  defendants  put  in  evidence  a  treasurer's  deed  on  a  tax 
sale  of  the  tract,  to  D.  H.  Mitchell,  dated  June  8,  1868,  and 
mesne  conveyances  from  Mitchell  to  the  defendants.  To  meet 
this  defence,  the  plaintiffs,  in  rebuttal,  adduced  evidence  that 
the  taxes  upon  which  the  sale  to  Mitchell  had  been  made  were 
paid  before  the  sale. 
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The  defendants  asked  the  court  to  charge : 

1.  That  the  plaintifEs,  having  brought  a  suit  at  common  law 
in  trespass  quare  clausum  fregit,  the  ejectment  has  no  effect  in 
determining  the  liability,  and  there  can  be  no  recovery,  as  the 
defendants  were  in  possession  of  the  property  at  the  time  the 
timber  was  taken.^ 

The  court,  Brown  P.  J.,  answered  the  foregoing  point  in 
the  negative,  and  charged  the  jury  as  follows : 

It  is  a  conceded  fact,  that  in  1852,  one  A.  H.  Ludlow  ac- 
quired title  to  the  land  in  suit  by  a  treasurer's  sale  of  the  same, 
for  the  non-payment  of  the  unseated  taxes  of  1850  and  1851 ; 
and  it  is  an  undisputed  fact,  that  by  sundry  conveyances,  the 
title  that  Ludlow  thus  acquired  became  vested  in  the  plaintiffs, 
before  the  cutting  of  the  timber  for  which  this  suit  is  brought. 
We  say  to  you,  that  the  plaintiffs  were  the  owners  of  the  three 
fourths  of  the  land,  during  the  time  of  the  trespass  complained 
of,  unless  such  title  was  divested  by  a  treasurer  s  sale  made  to 
one  D.  H.  Mitchell  in  1868 ;  and  we  further  say  to  you,  that 
even  if  the  plaintiffs'  title  was  divested  by  the  treasurer's  sale 
to  Mitchell,  they  are  still  entitled  to  a  verdict  for  the  timber 
cut  between  December  6, 1882,  and  May  20, 1886.  I  repeat, 
that  whether  you  do  or  do  not  find  the  plaintiffs'  title  divested 
by  the  treasurer's  sale  of  1868,  you  should  find  a  verdict  in  the 
plaintiffs'  favor  for  the  value  of  the  timber  cut  between  Decem- 
ber 6, 1882,  and  May  20,  1886.  The  reason  for  this  is,  that  on 
December  6,  1882,  these  plaintiffs  brought  an  action  of  eject- 
ment against  the  defendants,  and  recovered,  and  possession  was 
obtained  by  the  plaintiffs  on  May  20,  1886,  and  that  is  conclu- 
sive of  the  right  of  the  plaintiffs  to  recover  between  those  dates. 
We  further  say,  that  you  should  also  find  a  verdict  for  the 
plaintiffs  for  all  the  timber  cut  by  defendants,  between  Febru- 
ary 4, 1881,  which  was  six  years  before  the  bringing  of  this 
siAt,  and  December  6,  1882,  the  date  of  the  bringing  of  the 
ejectment  suit,  if  you  find  that  their  title  was  not  divested  by 
the  treasurer's  sale  of  1868 ;  but  if  their  title  was  divested  by 
that  sale,  under  the  instruction  we  shall  give  you,  then  you  will 
not  allow  the  plaintiffs  anything  for  what  was  cut  between 
February  4,  1881,  and  December  6,  1882. 

This  brings  us  to  the  question.  Was  the  treasurer's  sale  to 
Mitchell  in  1868  good  ?     There  seems  to  be  no  question  but 
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what  the  land  sold  by  the  treasurer  to  Mitchell  in  1868,  for  the 
unseated  taxes  of  1866  and  1867,  is  the  land  in  dispute,  and 
the  same  which  the  plaintififs,  or  their  predecessors  in  the  title, 
were  the  ownei-s  of  the  three  fourths  part  before  such  sale ;  and, 
if  the  uncontradicted  evidence  on  the  part  of  the  defendants 
is  believed,  there  can  be  no  question  that  the  land  thus  sold  to 
Mitchell  was  in  such  a  situation  and  had  been  so  severed  from 
the  balance  of  the  tract,  as  to  be  subject  to  assessment  and  sale 
as  unseated  land.  Was  the  treasurer's  sale  to  Mitchell  good 
to  vest  a  title  in  him,  is  the  question  to  which  your  attention 
is  directed,  because  the  answer  to  that  questiou  will  determine 
whether  you  will  allow  the  plaintiffs  anything  for  the  cutting 
between  February  4, 1881,  and  December  6, 1882.  On  the  part 
of  the  plaintiffs,  it  is  claimed  that  such  sale  to  Mitchell  was  not 
good,  because,  they  say,  that  before  the  sale  the  taxes  on  the 
land  had  been  paid  by  Mr.  Porter  and  Mr.  Gamble  through 
Mr.  Benedict.  We  say  to  you,  if  you  find,  from  the  evidence, 
that  such  was  the  fact,  then  the  sale  to  Mitchell  was  worthless, 
and  the  defendant's  title  will  not  avail  them,  and  the  plaintiffs 
will  be  entitled  to  a  verdict,  not  only  for  the  cutting  between 
December  6,  1882,  and  May  20,  1886,  but  for  the  cutting  be- 
tween February  4,  1881,  and  December  6, 1882.  What  we  say, 
in  fewer  words  is,  that  if  before  the  treasurer's  sale  to  Mitchell, 
the  taxes  were  paid,  then  the  sale  was  void. 

•  •«««  ««• 

In  order  to  aid  you  in  the  verdict  you  shall  render,  we  have 
put  these  questions,  and  you  will  be  permitted  to  take  them,  if 
there  is  no  objection.  These  questions  then  are  to  be  answered 
by  you  in  your  verdict. 

1.  What  was  the  value  of  the  three  fourths  of  the  timber 
cutdown'and  taken  away  by  the  defendants  between  February 
4,  1881,  and  December  6,  1882,  in  the  tree? 

2.  What  was  the  valud  of  the  three  fourths  of  the  timber 
cut  down  by  the  defendants  between  the  dates  before  mentioned 
and  which  was  left  on  the  ground? 

3.  What  was  the  value  of  the  three  fourths  of  the  timber 
cut  by  the  defendants  and  taken  away,  between  December  6, 
1882,  and  May  20,  1886? 

4.  What  was  the  value  of  the  three  fourths  of  the  timber 
cut  down  by  the  defendants  between  December  6,  1882,  and 
May  20,1886? 
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6.  Was  the  title  of  the  plaintiffs  to  the  land  in  suit  divested 
by  the  treasurer's  sale  to  D.  H.  Mitchell  in  1868,  given  in  evi- 
dence by  the  defendants  ? 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $839.07, 
"  made  up  as  follows :  In  single  damages ;  value  of  f  of  the 
timber  cut  and  taken  away  by  defendants  between  Februaiy  4, 
1881,  and  December  6,  1882,  $66.75 ;  value  of  J  of  the  timber 
cut  by  defendants  and  left  on  the  ground,  between  above  dates, 
$10.00 ;  value  of  J  timber  cut  and  taken  away  by  defendants 
between  December  6,  1882,  and  May  20,  1886,  $712.32;  value 
of  J  the  timber  cut  and  left  on  the  ground  by  defendants  be- 
tween above  dates,  $50.00  ;  and  further  that  the  plaintiffs'  title 
to  the  i  of  the  land  in  this  suit  was  not  divested  by  the  treas- 
urer's sale  to  D.  H.  Mitchell,  in  1868." 

The  plaintiffs  then  moved  for  judgment  in  double  the  dama- 
ges found  by  the  jury  for  timber  cut  down  and  left,  and  in  treble 
the  damages  found  for  the  timber  cut  down  and  removed.  On 
July  23, 1888,  the  court  made  absolute  the  rule  granted  on  said 
motion  and  ordered  that  judgment  be  entered  in  favor  of  the 
plaintiffs  for  $2,457.21.« 

Judgment  having  been  entered  as  directed,  the  defendants 
took  this  writ,  assigning  for  error: 

1.  The  answer  to  the  defendants'  point.^ 

2.  The  order  entering  judgment,  as  stated.* 

Mr.  W.  U,  Rice  (with  him  Mr.  R.  Brotm  and  Mr.  Charles 
W.  Stone^^  for  the  plaintiffs  in  error : 

1.  There  is  no  rule  which  authorizes  doubling  'and  trebling 
the  damages  in  an  action  for  mesne  profits  succeeding  or  ancil- 
lary to  an  action  of  ejectment.  The  action  for  mesne  profits 
is  really  for  use  and  .occupation :  Blight  v.  Ewing,  26  Pa.  135, 
and  necessarily  involves  a  settlement  of  an  account :  Ewalt  v. 
Gray,  6  W.  427.  The  plaintiff  cannot  recover  exemplary  dam- 
ages beyond  the  actual  rent  of  the  premises  or  some  other  fixed 
standard:  Hanna  v.  Phillips,  1  Gr.  254.  Compensation  is  the 
measure  of  damages :  Morrison  v.  Robinson,  31  Pa.  456. 

2.  The  defendants'  point  should  have  been  affirmed,  and  the 
evidence  of  the  record  in  the  ejectment  rejected,  or  what  is  the 
same    thing,  excluded   from   the   consideration  of  the    jury. 
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Woodwaid  v.  Tudor,  81*  Pa.  382,  is  exactly  in  point.  The 
plaintiffs  showed  title  to  only  the  undivided  three  fourths  of 
the  premises  from  which  the  timber  was  cut  and  taken.  The 
other  undivided  one  fourth  was  presumed  to  be  in  the  defend- 
ants, and  they  would  stand  in  the  relation  of  tenants  in  com- 
mon with  the  plaintiffs.  The  -case  of  Wheeler  v.  Carpenter, 
107  Pa.  271,  flatly  rules  that  one  tenant  in  common  cannot  re- 
cover against  his  co-tenant  treble  damages  in  an  action  of  tres- 
pass quare  clausum  fregit. 

Mr,  Charles  H,  Noyes  (with  him  Mr,  Wetmore^  Mr,  Hinckley^ 
Mr,  Tyler  and  Mr,  Hiallock)^  for  the  defendants  in  error : 

1.  The  defendants  seem  to  suppose  that  the  effect  of  the 
judgment  in  ejectment  is  limited  to  an  action  of  trespass,  in 
which  the  damages  claimed  are  for  the  use  and  occupation 
merely.  But  the  action  for  mesne  profits,  so  called,  is  nothing 
more  and  nothing  less  than  an  action  of  trespass  quare  clausum 
fregit,  in  which  the  plaintiff  claims  not  only  damages  for  in- 
juries to  his  land,  but  compensation  for  being  wrongfully  de- 
prived of  possession :  Huston  v.  Wickersham,  2  W.  &  S.  308 ; 
Morrison  v.  Robinson,  31  Pa.  456. 

2.  The  judgment  in  a  former  ejectment  is  conclusive,  merely 
because  all  judgments  are  conclusive  of  the  matters  adjudicated, 
and  the  matter  adjudicated  in  an  ejectment  is  the  right  of  the 
plaintiff  to  the  possession  of  the  land  at  the  teste  of  the  writ, 
and  that  the  defendant  wrongfully  kept  him  out  of  it :  Osbourn 
V.  Osbourn,  11  S.  &  R.  55;  Man  v.  Drexel,  2  Pa.  202;  Drexel 
V.  Man,  2  Pa.  519.  Whether  the  record  of  the  ejectment  es- 
tablished the  plaintiffs'  right  to  double  or  treble  damages,  is 
another  question  which  cannot  arise  here,  because  the  plaintiffs 
established  their  ownership  by  other  evidence. 

8.  Woodward  v.  Tudor,  81*  Pa.  382,  is  misunderstood. 
That  case  decides  that  trespass  will  not  lie  against  one  who  at 
the  time  of  suit  brought  is  in  actual  possession,  for  the  reason 
that  ejectment  is  the  proper  remedy.  But,  as  was  said  in  Car- 
man V.  Beam,  88  Pa.  323,  *'  When  a  plaintiff  has  recovei-ed  his 
possession,  by  ejectment  or  otherwise,  that  possession  by  oper- 
ation of  law  relates  back  to  the  time  when  he  was  excluded, 
and  hence  all  acts  done  on  the  premises  by  those  who  have  kept 
him  out,  are  to  be  regarded  as  ordinary  intrusions  on  his  pos- 


Digitized  by 


Google 


BUSH  V.  GAMBLE.  49 

Opinion  of  the  Court. 

session."  No  presumption  that  the  plaintiffs  and  defendants 
are  tenants  in  common  can  possibly  arise.  The  plaintiffs  showed 
title  to  themselves  in  three  fourths  and  in  John  Dick  for  the 
other  fourth.  The  defendants  set  up  an  adverse  title  which 
was  wholly  defeated. 

Opinion,  Mb.  Justice  Clabk  : 

This  is  an  action  of  trespass  quare  clausum  fregit,  for  cutting, 
and  for  cutting,  carrying  away,  and  converting  timber  trees ; 
the  claim  is  for  double  and  treble  damages  under  the  third  sec- 
tion of  the  act  of  March  27, 1824, 8  Sm.  L.  283.  At  the  trial,  the 
plaintiffs  offered  in  evidence  the  record  of  an  action  of  eject- 
ment, in  which  they  had  recovered,  as  against  the  defendants, 
the  undivided  three  fourths  of  the  premises  in  question,  with 
the  writ  of  habere  facias  issued  thereon,  and  the  return ;  and 
thus  established  their  actual'  possession  at  the  time  this  suit 
was  brought,  and  their  right  of  possession  and  title  when  the 
writ  of  ejectment  issued. 

Although  the  testimony  is  not  all  printed,  it  appears  from 
the  paper  books,  and  it  is  not  denied,  that  the  plaintiffs  then 
gave  in  evidence  their  title  according  to  the  abstract  filed  in 
the  ejectment.  The  defendants  in  reply  gave  in  evidence  the 
tax  deed  to  Mitchell ;  and  the  plaintiffs  in  rebuttal  proved  the 
payment  of  the  taxes  before  the  treasurer's  sale.  The  plaintiffs 
thereby  not  only  re-established  their  right  to  the  undivided  three 
fourths  of  the  land  which  they  had  recovered  in  the  ejectment, 
but  exhibited  their  right  to  recover  damages  beyond  the  teste 
of  the  writ  of  ejectment:  Osboum  v.  Osboum,  U.S.  &  R.  55; 
Huston  V.  Wickersham,  2  W.  &  S.  808. 

But  the  plaintiffs  only  established  title  to  three  foiulihs  of  the 
land,  and  they  were  admittedly  in  possession  only  to  that  ex- 
tent. Not  only  the  judgment  in  the  ejectment,  but  the  teste 
papers,  plainly  disclosed  the  fact  that  the  plaintiflfia'  title  cov- 
ered nothing  beyond  this  undivided  interest  in  the  land ;  and, 
the  defendants  being  in  possession  of  the  remaining  one  fourth, 
claiming  title  thereto,  we  cannot  see  how  the  parties  can  be  re- 
garded otherwise  than  as  tenants  in  common.  It  is  tnie  the 
testimony  disclosed  facts  which  would  or  might  wholly  invali- 
date the  treasurer's  deed,  under  which  the  defendants  claimed 
title,  but  the  burden  of  proof  was  upon  the  plaintiffs:  they 
Vol.  cxxvn — 4 
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were  entitled  to  recover  on  the  strength  of  their.own  title ;  and, 
as  they  established  their  right  only  to  the  undivided  three 
fourths  of  the  land,  the  defendants  were  not  called  upon  to 
exhibit  their  title  to  the  remaining  one  fourth ;  non  constat 
that  they  did  not  have  a  conveyance  from  John  Dick  for  this 
outstanding  interest.  The  parties  held  the  lands  by  several 
and  distinct  titles,  but  occupied  them  in  common :  the  only 
unity  recognized  between  tenants  in  common  is  that  of  posses- 
sion, and  we  are  of  opinion  that  the  plaintiffs  and  the  defend- 
ants must,  in  this  case,  be  assumed  to  bear  that  relation  in  the 
ownership  of  this  land. 

At  the  common  law,  trespass  was  not  recognized  as  a  remedy 
between  tenants  in  common,  except  when  mesne  profits,  strictly 
so  called,  were  sought  to  be  recovered,  or  there  had  been  an 
actual  ouster  from,  or  destruction  of  the  property :  Bennet  v. 
Bullock,  35  Pa.  364;  Filbert  v.  Hoff,  42  Pa.  97 ;  Lane  v.  Har- 
rold,  72  Pa.  267. 

But  by  the  second  section  of  the  act  of  May  4,  1869,  P.  L. 
1251,  it  was  provided,  that  in  case  of  the  cutting  or  removal  of 
timber  trees,  by  one  or  more  tenants  in  common,  without  the 
consent  of  all  the  co-tenants,  "  the  parties  injured  shall  have 
every  remedy  in  law  and  equity  for  the  recovery  of  the  said 
timber  trees,"  etc.,  "  and  also  for  the  recovery  of  damages  for 
the  cutting  or  removing  of  the  same,  which  they  now  have 
against  an  entire  stranger  to  the  title."  As  it  cannot  be 
doubted  that  an  action  of  trespass  would  have  been  sustain- 
able for  the  injury  complained  of,  in  this  case,  against  a  stran- 
ger to  the  title,  it  is  plain  that  under  the  provisions  of  this  act 
of  assembly  the  plaintiffs  have  a  right  to  the  same  remedy.  If 
in  any  given  case,  trover,  trespass,  or  replevin  might  be  sus- 
tained against  a  stranger,  the  same  remedy  is  available  to  a 
tenant  in  common  in  a  like  case  against  his  co-tenant,  or  against 
any  other  person  acting  for  or  under  him ;  but  it  does  not  fol- 
low, for  the  act  of  assembly  does  not  so  provide,  that  the  re- 
covery ma}^  be  to  the  same  extent.  Indeed,  it  has  been  expressly 
held  in  Wheeler  v.  Carpenter,  107  Pa.  271,  that  the  penalty 
provided  by  the  act  of  March  27,  1824,  was  not  extended  by 
the  act  of  May  4,  1869,  to  an  action  by  one  tenant  in  common 
against  his  co-tenant,  for  unauthorized  cutting  and  conversion 
of  timber  trees. 
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Whether,  therefore,  this  be  treated  as  an  action  of  trespass 
quare  clausum  fregit,  or  an  action  for  mesne  profits,  compensar 
tion  is  the  measure  of  the  plaintiffs'  recovery ;  that  is  to  say, 
three  fourths  of  the  value  of  the  timber.  We  are  of  opinion 
that  judgment  should  have  been  entered  on  the  verdict  for  sin- 
gle damages  only. 

The  judgment  is  reversed,  and  judgment  is  now 
entered  on  the  verdict  for  $889.07,  with  inter- 
est from  May  17,  1888,  and  costs. 


O.  C.  ALLEN  V.  FIRST  N.  BANK. 

^ERBOB  TO  THE  COURT   OF  COMMON  PLEAS   OP  WARBBN 

COUNTY. 

Argued  May  10, 1889— Decided  May  27,  1889. 
[To  be  reported.] 

1.  The  cashier  of  a  national  bank,  holding  the  paper  of  a  firm  of  whidi 
the  cashier  is  a  member,  has  no  power  to  bind  the  bank  by  an  agreement 
that  there  shall  be  no  liability  upon  an  accommodation  note  procured 
by  him  to  be  substituted,  for  a  special  purpose,  for  the  indebtedness  of 
his  firm. 

2.  Nor  may  the  accommodation  maker  defend  upon  the  ground  that  his 
note  was  procured  by  the  cashier,  a  member  of  such  debtor  firm,  to 
cover  up  from  the  bank  examiner,  by  such  substitution,  the  fact  that 
the  bank  had  loaned  to  the  firm  in  excess  of  ten  per  cent  of  its  capital 
stock. 

3.  It  is  no  defence  to  the  maker  of  an  accommodation  note  discounted  by 
a  bank,  that  the  bank  had  discounted  paper  of  another  person  or  firm 
to  an  amount  exceedhig  the  one  tenth  of  its  capital :  O^Hare  v.  Second 
N.  Bank,  77  Pa.  96 ;  Mapes  v.  Second  N.  Bank,  80  Pa.  163. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark  and 
Mitchell,  JJ. 

No.  810  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  46 
December  Term  1887,  C.  P. 

On  October  27,  1887,  the  First  National  Bank  of  Warren 
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'  brought  assumpsit  against  O.  C.  Allen,  to  recover  on  a  note 
made  by  the  defendant  dated  November  5,  1886,  for  $5,000, 
payable  at  three  months  at  the  First  National  Bank  of  Warren, 
to  the  order  of  Beeeher  &  Copeland,  and  by  Beecher  &  Cope- 
land  indorsed.     The  defendant  pleaded,  non-assumpsit. 

At  the  trial  on  October  5, 1888,  the  plaintiff  proved  the  note, 
put  it  in  evidence,  and  rested. 

The  defendant,  O.  C.  Allen,  was  then  called  in  his  own  be- 
half, and  testified  that  on  a  certain  date  in  1884,  he  saw  Mr. 
Beecher,  the  cashier  of  the  plaintiff  bank,  at  the  Warren  post- 
office,  the  witness  then  being  postmaster : 

Q.  What  did  he  come  to  see  you  about  ? 

Defendant's  counsel  proposes  to  prove,  by  the  witness,  that 
on  November  5,  1884,  Mr.  Beecher  called  on  the  defendant,  at 
the  post-office  in  Warren,  and  informed  him,  in  substance,  that 
the  First  National  Bank  of  Warren  was  carrying  for  the  fiirm 
of  Beecher  &  Copeland  a  quantity  of  oil  certificates,  in  excess, 
as  he  stated,  of  what  they  were  permitted  to  carry  for  one 
firm  under  the  laws  of  the  United  States,  and  that  the  bank 
desired  to  have  that  oil  divided  up  among  other  parties,  or  car- 
ried in  the  name  of  other  parties,  so  as  to  make  an  appearance 
of  compliance  with  the  law ;  and  for  that  purpose  he  asked  the 
defendant  to  become  a  maker  of  a  note  for  $5,000,  to  be  secured 
by  6000  barrels  of  the  oil  that  the  bank  was  carrying  for 
Beecher  &  Copeland;  and  in  compliance  with  this  request, 
and  without  other  consideration,  Mr.  Allen  executed  the  note 
and  delivered  it  to  Mr.  Beecher,  and  it  was  placed  in  the  bank, 
with  the  oil  as  its  collateral  security,  with  the  express  agree- 
.ment  that  Mr.  Allen  should  not  be  liable  for  the  note ;  to  be 
followed  by  evidence  that  this  note  is  the  second  or  third  re- 
newal of  that  note,  and  with  the  same  conditions  and  consider- 
ations, and  with  the  same  agreement  that  there  should  be  no 
liability  on  the  part  of  Mr.  Allen. 

Objected  to,  because  there  is  no  authority  shown  or  offered 
to  be  shown  in  the  cashier  to  make  any  such  agreement  for  the 
bank ;  and  that  the  agreement  proposed  to  be  shown  would 
not  be  binding  upon  the  bank,  in  any  event ;  that  the  agref^- 
ment  is  not  within  the  ordinary  powers  of  the  cashier  to  make, 
and  no  special  authority  is  proposed  to  be  shown ;  that  such 
an  agreement,  if  made  by  due  authority  of  all  the  directors. 
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would  be  void  as  against  the  stockholders,  being  in  fraud  of 
their  rights ;  and  that  the  whole  evidence  does  not  tend  to 
show  any  legal  defence  to  the  note  in  suit,  and  is  therefore 
incompetent  and  irrelevant ;  also,  that  the  evidence  proposed 
to  be  given  tends  to  defeat  and  destroy  a  written  instrument 
by  verbal  testimony,  and  is  therefore  incompetent. 

Defendant's  counsel  adds  to  the  proposition  as  follows :  To 
be  followed  ako  by  evidence,  that  at  the  date  of  said  agreement 
the  plaintiflE  bank  held  the  obligation  of  Beecher  &  Copeland 
for  said  $5,000,  secured  by  said  oil  certificates,  and  still  holds 
said  obligation  and  oil  certificates. 

Plaintiffs  counsel  objects  to  the  offer  as  amended,  for  the 
reason  that  the  whole  evidence  offered  to  be  given  does  not 
tend  to  establish  a  defence  on  the  part  of  this  defendant;  the 
contract  or  agreement  not  having  been  made  with  the  bank  by 
any  officer  authorized  to  make  it,  because  there  is  no  authority 
offered  to  be  shown  in  the  cashier  to  make  such  an  agreement, 
and  that  the  same  was  not  within  his  ordinary  powers,  as 
cashier ;  that  the  agreement  itself,  if  made  for  the  bank  and  by 
due  authority,  would  be  void  under  the  circumstances  stated, 
and  would  not  avail  as  a  defence  to  the  defendant ;  and  that 
the  evidence  is  incompetent,  as  tending  to  contradict  the  written 
instrument  upon  which  the  suit  is  brought. 

Objection  sustained,  offer  refused ;  exception.* 

Defendant  proposes  to  prove  by  this  witness,  and  others, 
that  the  note  offered  in  evidence  by  the  plaintiff,  was  given  for 
an  antecedent  debt  of  Beecher  &  Copeland  to  the  said  bank, 
and  was  without  consideration;  to  be  followed  by  evidence 
that  the  plaintiff  bank,  in  this  case,  paid  no  consideration  for 
said  note. 

Objected  to,  as  incompetent  and  irrelevant,  in  this  issue; 
the  pi'oposition  itself  showing  that  the  note  was  given  upon 
a  good  consideration,  that  is  to  say,  the  antecedent  debt  of 
Beecher  &  Copeland. 

Objection  sustained,  offer  refused ;  exception.* 

Defendant  proposes  to  prove  by  this  witness  and  others,  that 
the  plaintiff  bank,  had,  previous  to  the  making  by  defendant 
of  the  note  of  which  the  note  in  this  case  is  a  renewal,  dis- 
counted paper  for  Beecher  &  Copeland,  for  an  amount  of 
more  than  one  tenth  part  of  the  capital  stock  of  said  bank,  and 
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had  in  that  maimer  violated  §  5200,  Revised  Statutes  of  the 
United  States;  and  that  the  original  note  given  by  the  de- 
fendant, as  well  as  all  the  renewals  of  the  same,  and  including 
the  note  offered  by  the  plaintiff  in  this  case,  was  given  without 
consideration,  and  for  the  express  purpose  of  deceiving  the 
bank  examiner  as  to  the  true  condition  of  said  plaintiff  bank, 
and  to  avoid  the  consequences  of  the  violation  of  said  United 
States  laws.  The  purpose  of  the  offer  is  to  show  that  the  note 
in  question  was  given  for  the  purpose  of  screening  the  bank 
from  the  violation  of  the  law  which  they  had  committed  in 
that  respect,  and  was  illegal  and  void. 

Objected  to,  as  incompetent  and  irrelevant,  because  the  facts 
stated  would  not  avail  as  a  defence  in  this  case,  as  against  the 
bank. 

Objection  sustained,  offer  refused ;  exception.* 
Defendant  offers  in  evidence  the  propositions  above  made,  as 
one  proposition,  to  be  followed  by  evidence  that  the  original 
note  was  given  about  November,  1884,  and  renewed  from  time 
to  time  under  the  same  agreement  under  which  the  first  note, 
of  which  the  note  in  question  was  a  renewal,  was  made,  to  wit: 
that  it  was  for  the  purpose  of  deceiving  the  bank  examiner  as 
to  the  violation  of  said  United  States  laws,  and  with  the  ex- 
press agreement  that  there  should  be  no  liability  whatever  on 
the  part  of  said  defendant,  O.  C.  Allen ;  this  for  the  purpose 
of  showing  acquiescence  and  ratification  in  this  arrangement 
by  the  bank,  of  the  agreement. 

Objected  to,  for  the  reasons  given  in  the  objections  to  the 
first  offer  made  by  the  defendant. 

Objection  sustained,  offer  refused ;  exception.* 
M.  Beecher,  called  for  defendant,  testified  that  he  was  the 
cashier  of  the  plaintiff  bank,  and  was  a  member  of  the  firm  of 
Beecher  &  Copeland ;  that  the  first  note  signed  by  defendant 
Allen,  of  which  the  note  in  suit  was  a  renewal  note,  was  given 
September  9, 1884.  An  offer  to  show  by  this  witness  the  facts 
set  out  in  the  preceding  offers  being  refused,  the  witness  was 
then  examined  as  to  the  number  and  dates  of  the  renewals  of 
the  note  of  September  9, 1884,  and  the  discounts  charged  on 
each,  his  testimony  showing  that  the  discounts  had  not  ex- 
ceeded the  rate  of  6  per  cent. 
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The  court,  BuoWN,  P.  J.,  charged  the  jury  as  follows: 

The  court  assumes  the  responsibility  of  determining  this 
case,  for  the  present,  at  least. 

The  plaintiff  requests  us  to  say  to  you,  that  there  is  no  suffi- 
cient evidence  that  any  interest  in  excess  of  the  legal  rate  was 
ever  taken,  charged,  received  or  reserved  by  the  plaintiff  upon 
the  note  in  suit,  or  any  previous  note  of  the  defendant  of  which 
it  is  a  renewal,  and  the  verdict  should  be  for  the  plaintiff  for 
the  amount  of  the  note  with  legal  interest  from  its  maturity. 

Answer :  This  point  is  aflBrmed.® 

We  say  to  you,  ^^he  case  depends  upon  certain  questions  of 
law,  that  we  desire,  inasmuch  as  the  matter  is  important  to 
both  sides,  to  more  fully  examine ;  and  we  take  the  responsi- 
bility, so  far  as  you  are  concerned,  of  instructing  you  that  the 
verdict  should  be  for  the  plaintiff  for  the  amount  of  the  note, 
with  the  interest  to  this  date.^ 

The  jury  returned  a  verdict  for  the  plaintiff  for  $6,580.88. 
A  mle  for  a  new  trial  having  been  discharged,  the  defendant 
took  this  writ,  assigning  as  error: 

1—4.  The  refusal  of  defendant's  offers.*  ^  * 

5.  The  direction  to  find  for  the  plaintiff.* 

6.  The  answer  to  the  plaintiff's  point.^ 

jS&.  diaries  Dinsmoor  and  Mr.  W,  W.  Wilbur  (with  them 
Mr.  Gf-eo.  R,  Higgins)^  for  the  plaintiff  in  error: 

1.  It  is  urged  that  the  defendant  was  entitled  to  the  evidence 
rejected,  under  the  authority  of  Cake  v.  Pottsville  Bank,  116 
Pa.  264.  The  plaintiff  bank  is  not  an  innocent  holder  who 
discounted  or  purchased  for  value  ;  neither  is  the  defendant  an 
accommodation  maker,  for  the  purpose  of  enabling  Beecher  & 
Copeland  to  obtain  money  on  the  note.  The  bank  gives  no 
consideration  whatever  for  the  note,  gives  up  no  security  it 
holds  for  the  indebtedness  the  note  was  given  for,  but  still 
holds  Beecher  &  Copeland's  note  and  the  oil  they  pledged  to 
the  bank  for  its  security.  We  therefore  submit  that  under  the 
ruling  of  the  case  cited,  the  offers  of  evidence  should  have 
been  admitted.  The  same  rulings  are  found  in  Maynard  v. 
Sixth  N.  Bank,  98  Pa.  260 ;  Liggett's  App.,  Ill  Pa.  298. 

2.  The  evidence  that  the  note,  for  which  the  note  in  suit  was 
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a  renewal,  was  given  for  the  special  purpose  of  being  substituted 
for  a  note  the  bank  had  discounted  for  Beecher  &  Copeland,  in 
order  to  deceive  the  bank  examiner,  together  with  the  fact  that 
the  debt  for  which  the  note  was  to  be  substituted  was  a  pre- 
existing debt,  and  that  there  was  no  consideration  and  no  value 
given  for  the  note  by  the  bank,  was  admissible  as  a  defence  to 
the  defendant's  liability:  Carpenter  v.  National  B.  of  the  Repub- 
lic, 106  Pa.  170.  Moreover,  the  paper  must  have  been  dis- 
counted by  the  directors  of  the  bank,  for  the  function  of 
discounting  commercial  paper  is  theirs,  and  they  cannot  dele- 
gate it  to  a  single  individual  or  oflBcer :  Morse  on  Banks,  90,  92 ; 
Bank  of  U.  S.  v.  Dunn,  6  Pet.  51 ;  Bank  of  Metropolis  v.  Jones, 
8  Pet.  12.  The  offence  of  the  bank  in  discounting  commercial 
paper  for  the  single  firm  of  Beecher  &  Copeland,  to  an  amount 
largely  exceeding  that  permitted  by  the  law  affecting  national 
banks,  rendered  the  note  a  void  contract,  and  a  court  of  justice 
will  decline  its  aid  to  enforce  it :  Coppell  v.  Hall,  7  Wall.  642 ; 
Mitchell  V.  Smith,  1  Binn.  110 ;  Bredin's  App.,  92  Pa.  241 ; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  173  ;  Fowler 
V.  Scully,  72  Pa.  456  ;  Maybin  v.  Coulon,  4  Dall.  298 ;  Seiden- 
bender  v.  Charles,  4  S.  &  R.  150. 

3.  In  attempting  to  distinguish  this  case  from  Cake  v.  Potts- 
ville  Bank,  116  Pa.  264,  it  was  said  that  in  our  offer  of  testi- 
mony as  to  the  acts  of  Beecher  in  procuring  the  signature  of 
defendant  to  the  notes,  we  made  no  offer  to  prove  that  he  was 
acting  within  the  range,  or  even  within  the  apparent  range,  of 
the  ordinary  power  and  authority  of  a  cashier.  Such  proof  was 
not  necessary.  If  one  party  be  not  bound  by  the  agent's  under- 
taking, neither  is  the  other :  Pittsb.  eto.  R.  Co.  v.  Stewart,  41 
Pa.  54.  "  In  this  respect,  a  corporation  differs  nothing  from  a 
natural  peraon ;  if  it  would  enforce  the  contracts  of  its  agents, 
it  must  first  agree  to  be  bound  by  them : "  Caley  v.  Railroad 
Co.,  80  Pa.  363 ;  Keough  v.  Leslie,  92  Pa.  424.  A  bank  cash- 
ier is  considered  the  executive  officer,  through  whom  and  by 
whom  the  whole  moneyed  operations  of  the  bank,  in  paying  or 
receiving  debts,  or  discharging  and  transferring  securities,  are 
to  be  conducted:  Fleckner  v.  Bank  of  U.  S.,  8  Wheat.  338; 
City  Bank  v.  Perkins,  29  N.  Y.  554  (86  Am.  Dec.  332) ;  Story 
on  Agency,  §  114;  Cochecho  N.  Bank  v.  Haskell,  51  N.  H.  116 
(12  Am.  Rep.  68).     Beecher,  therefore,  was  acting  within  the 


Digitized  by 


Google 


ALLEN  V.  FIRST  N.  BANK.  67 

Arguments. 

range  of  his  power  and  duties  as  cashier,  in  making  the  arrange- 
ment with  the  defendant. 

Mr.  Charles  H.  Noyes  (with  him  Mr,  W.  D.  Hinckley^  Mr.  R. 
Broivrij  Mr.  Charles  W.  Stone  and  Mr.  W.  E.  Rice')^  for  the 
defendant  in  error : 

1.  If  it  is  contended  that  the  arrangement  set  up  in  this  case 
was  within  the  ordinary  powers  of  the  cashier  of  a  national 
bank,  it  must  be  established  as  the  law  that  a  cashier,  who  is 
also  a  debtor  of  the  bank,  may  procure  the  making  or  indorsing 
of  a  note  for  his  own  accommodation,  by  an  agreement  bind- 
ing upon  the  bank  that  there  shall  be  no  liability  upon  the  note. 
It  is  not  the  duty  of  a  cashier  to  make  such  agreements,  nor  has 
he  the  power  to  bind  his  bank,  except  in  the  discharge  of  his 
ordinary  duties :  Minor  v.  Mechanics'  Bank,  1  Pet.  46 ;  Bank  of 
U.  S.  V.  Dunn,  6  Pet.  55 ;  Bank  of  Metropolis  v.  Jones,  8  Pet. 
12 ;  Hackney  v.  Insurance  Co.,  4  Pa.  185 ;  Stewart  v.  Hunting- 
don Bank,  11  S.  &  R.  267 ;  Custar  v.  Gas  &  Water  Co.,  63  Pa. 
381 ;  Mapes  v.  Second  N.  Bank,  80  Pa.  163 ;  West  St.  L.  Sav. 
Bank  v.  Shawnee  etc.  Bank,  95  U.  S.  557.  The  principles  fol- 
lowed in  these  cases  are  controlling  in  the  present  case. 

2.  It  was  no  part  of  the  duty  of  the  cashier  to  procure  the  note 
in  suit.  The  making  of  the  note  by  Allen,  at  the  request  of 
Beecher,  was  one  thing;  the  acceptance  of  the  note  by  the  bank 
in  lieu  of,  or  as  collateral  security  for  the  Beecher  &  Copeland 
paper,  was  another.  The  conversation  between  Beecher  and 
the  defendant  at  the  making  of  the  note,  cannot  by  any  legerde- 
main be  transformed  into  an  agreement  by  the  bank.  The 
bank  never  had  any  dealing  with  Mr.  Allen  at  all.  It  took  his 
note,  but  nothing  more.  The  agreement  if  made,  was  one 
which  no  single  oflScer  had  a  right  to  make,  and  which,  if  made 
by  the  cashier  for  his  own  benefit  and  relief,  without  the 
knowledge  of  the  directors,  was  a  fraud  upon  the  stockholders. 
It  is  not  the  case  of  an  adjustment  of  a  past  due  debt,  with  a 
view  to  its  collection,  as  was  Cake  v.  Pottsville  Bank,  116  Pa. 
264,  but  a  substitution  of  the  note  of  Allen  for  the  note  of 
Beecher  &  Copeland. 

3.  It  is  true  that  one  who  takes  a  note  to  secure  an  antece- 
dent debt,  and  without  other  consideration,  is  not  a  holder  for 
value,  in  the  sense  that  he  may  recover  against  maker  and  in- 
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dorser  regardless  of  all  circumstances;  but  the  cases  recognize 
the  doctrine  that  the  maker  of  accommodation  paper  cannot  set 
up  want  of  consideration  against  the  holder,  even  though  it  is 
only  held  as  a  pledge  for  an  antecedent  debt ;  and  this  is  ex- 
pressly held  in  Maynard  v.  Sixth  N.  Bank,  98  Pa.  268 ;  and 
Stephens  v.  Monongahela  N.  Bank,  88  Pa.  157.  The  argu- 
ment that  the  court  was  in  error  in  refusing  to  allow  the  de- 
fendant to  prove  that  the  loans  by  the  bank  to  Beecher  & 
Gopeland  were  in  excess  of  one  tenth  of  its  capital  stock,  etc., 
is  answered  by  the  rulings  in  O'Hare  v.  Second  N.  Bank,  77 
Pa.  96 ;  Mapes  v.  Second  N.  Bank,  80  Pa.  168 ;  Stephens  v. 
Monongahela  N.  Bank,  88  Pa.  157. 

Opinion,  Mb.  Chief  Justiob  Paxson  : 

We  think  the  offers  of  evidence  in  this  case  were  properly 
rejected.  Assuming  all  the  facts  covered  by  the  offers  to  have 
been  proved,  they  would  not  have  amounted  to  a  defence  as 
against  the  bank.  The  whole  confusion  in  the  case  grows  out  of 
the  fact  that  the  Mr.  Beecher  mentioned  in  the  offer  was  at  the 
same  time  a  member  of  the  firm  of  Beecher  &  Gopeland,  and 
cashier  of  the  First  National  Bank  of  Warren,  plaintiff  below. 
The  effort  here  is  to  make  the  bank  responsible,  not  merely  for 
matters  done  in  the  scope  of  his  duties  as  cashier,  or  by  author- 
ity of  the  bank,  but  also  for  his  acts  and  declarations  done  or 
made  in  the  pursuit  of  his  private  business.  His  interview 
with  the  defendant  below  at  the  post-office  can  only  be  taken 
as  an  effort  on  his  part  to  procure  accommodation  paper  to  the 
amount  of  $5,000,  to  take  up  a  like  amount  of  his  firm's  paper 
at  the  bank.  In  some  way  his  firm  had  obtained  a  larger  line 
of  discount  at  the  bank  than  is  permitted  by  the  general  bank- 
ing law ;  the  bank  examiner  was  expected  soon,  and  it  became 
necessary  for  defendant's  firm  to  retire  some  of  its  paper.  It 
was  equally  necessary,  perhaps,  for  the  bank ;  and  the  defend- 
ant, as  its  cashier,  must  have  been  fully  aware  of  the  impor- 
tance of  getting  the  accounts  of  his  own  firm  in  proper  condition. 
He  succeeded  in  procuring  from  the  defendant  his  note  for 
$5,000,  to  replace  a  like  amount  of  his  firm's  paper,  with  an 
assurance  that  the  defendant  should  never  be  called  upon  to 
pay  it.  Had  he  given  such  assurance  in  writing  it  would  not 
have  made  any  difference,  as  the  note  was  evidently  for  the 
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accommodation  of  his  firm,  and  it  was  as  much  the  duty  of  the 
latter  to  protect  it  as  if  a  stipulation  had  been  made  to  that 
effect  in  writing.  This  is  all  that  the  offer  of  evidence  amounts 
to.  There  is  not  a  word  to  implicate  the  bank  in  any  matter, 
except  that  it  had  allowed  defendant's  firm  to  exceed  its  law- 
ful line  of  discount.  There  was  no  offer  to  show  that  the  bank 
did  anything,  either  by  its  board  of  directors  or  its  oflBcers, 
acting  within  the  scope  of  their  official  duties,  or  by  virtue  of 
an  express  or  implied  authority  from  the  bank.  Nor  was  there 
any  error  in  rejecting  the  offer  to  show  that  the  bank  had  dis- 
counted paper  for  Beecher  &  Gopeland  for  an  amount  of  more 
than  one  tenth  part  of  its  capital.  This  was  no  concern  of  the 
defendant.  That  it  was  no  defence  to  the  note  is  shown  by 
O'Hare  v.  Second  National  Bank  of  Titusville,  77  Pa.  96,  and 
Mapes  v.  the  same  bank,  80  Pa.  163.  There  is  nothing  to 
show,  nor  was  there  any  offer  to  prove,  that  the  plaintiff  bank 
knowingly  and  wilfully  made  this  loan  in  excess  of  the  legal 
limit.  Such  a  matter  may  often  occur  by  mistake ;  and  when 
it  does,  it  is  perf ectiy  proper  to  correct  it.  We  see  no  error  in 
affirming  the  plaintiff's  point.  The  allegation  of  usury  was 
not  sustained  by  the  evidence,  and  as  there  was  no  defence  to 
the  note  it  was  not  eryor  in  the  learned  judge  to  direct  a  ver- 
dict for  the  plaintiff.  The  view  we  take  of  the  case  renders 
a  discussion  of  the  authorities  cited  unnecessary.  They  have 
no  application. 

Judgment  affirmed. 


P.  R.  LENIG,  ADMR.,  v.  D.  EISENHART. 

EBBOB  TO  THE  COUBT  OP  COMMON  PLEAS  OF  SNYDBB 
COUNTY. 

[Argued  May  13,  1889— Decided  May  27, 1889.] 

In  an  action  by  the  administrator  of  a  person  whose  life  was  insured, 
against  one  to  whom  the  assured  had  assigned  the  policy  two  days  after 
It  was  issued,  and  who  had  received  payment  thereof  after  the  death  of 
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tlie  assured,  the  burden  is  upon  the  plaintiff  to  prove,  not  only  that  the 
assignee  was  not  a  relative  of  the  assured  but  also  that  he  was  not  his 
creditor. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and  Mc- 

COLLtJM,  JJ. 

No.  179  July  Term  1887,  Sup.  Ct. ;  court  below,  No.  21 
December  Term  1886,  C.  P. 

To  the  term  and  number  in  the  court  belbw  referred  to» 
Philip  R.  Lenig,  administrator  of  Jacob  H.  Lenig,  deceased, 
brought  assumpsit  against  Daniel  Eisenhart,  to  recover  the 
amount  of  a  policy  of  insurance  upon  the  life  of  said  de- 
ceased received  by  the  defendant.  The  defendant  pleaded 
non-assumpsit. 

At  the  trial,  the  plaintiff  showed  that  on  August  7,  1870, 
the  Home  Mutual  Life  Association  of  Pennsylvania  had  issued 
a  policy  of  insurance  on  the  life  of  Jacob  H.  Lenig  for  $1,000 ; 
that  two  days  afterward  the  assured  in  consideration  of  $1 
assigned  the  policy  to  Daniel  Eisenhart,  to  whom  the  company 
paid  the  insurance  after  the  death  of  the  assured  on  September 
5,  1880.  The  plaintiff  then  called  one  Samuel  Spitler,  stating 
that  by  said  witness  he  proposed  to  prove  that  some  time  after 
the  death  of  Jacob  H.  Lenig,  in  a  conversation  witness  had  with 
the  defendant,  the  latter  admitted  to  him  that  he  v«ras  to  pay 
Jacob  H.  Lenig  #5  for  the  policy;  this  for  the  purpose  of 
showing  that  the  insurance  was  speculative,  and  that  the  de- 
fendant was  not  a  creditor  of  the  insured.  Under  objection 
and  exception  to  the  defendant,  the  witness  testified  as  fol- 
lows: 

"  I  went  to  Mr.  Eisenhart  and  told  him  I  was  to  get  f  5  from 
him  that  he  owed  Jacob  H.  Lenig  for  insurance  taken  out  on 
his  life  for  f  1,000,  and  Mr.  Eisenhart  said  that  was  their  bar- 
gain, and  he  reached  in  his  pocket  and  handed  me  $3,  and  said 
this  is  all  he  would  give  me ;  it  was  all  it  was  worth." 

The  plaintiff  then  rested,  when  the  defendant  moved  for 
judgment  of  compulsory  nonsuit,  which  was  granted,  the  court, 
BucHER,  P.  J.,  saying  : 

The  plaintiff  alleges  that  the  policy,  on  which  the  defendant 
received  the  money  in  dispute,  was  a  wagering  one.     The  law 
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hates  such  contracts.  In  order  to  make  such  contracts,  it  re- 
quires the  assent  of  the  plaintiff's  intestate,  as  well  as  the 
defendant.  The  ordinary  rule  of  law  as  to  such  contracts  is, 
that  the  plaintiff  cannot  recover  unless  he  can  come  into  court 
with  clean  hands,  that  is,  prove  he  has  a  case  without  showing 
that  he  too  has  broken  the  law.  If  he  cannot  do  this,  the  law 
says  that  he  is  in  pari  delicto  and  there  can  be  no  recovery. 
The  Supreme  Court  has  made  an  exception  to  this  well-known 
rule  in  these  wagering  life  insurance  policies  and  we  propose 
to  follow  the  rule.  In  the  case  on  hand  the  plaintiff  alleges 
that  the  contract  was  a  wagering  one,  and  he  must  prove  it. 
One  may  have  an  insurable  interest  in  the  life  of  another  in 
two  ways :  first,  he  must  be  of  the  blood  of  the  insured  in  such 
a  degree  as  to  give  him  an  insurable  interest ;  second,  the  rela- 
tion of  debtor  and  creditor  must  exist  between  them.  The 
plaintiff  recognized  this  principle  when  he  called  witnesses  to 
negative  relationship  by  blood  between  the  defendant  and  the 
assured.  Proof  of  either  of  these  conditions  will  strip  the  con- 
tract of  the  character  of  being  wagering.  The  proof  of  non- 
relationship  put  the  plaintiff  half-way  on  the  road  to  a  recovery; 
but  he  could  not  stop  there.  He  must  go  fuither  and  prove 
that  the  relation  of  debtor  and  creditor  did  not  exist  between 
the  deceased  and  insured.  The  presumption  is  that  the  assign- 
ment of  the  policy  to  the  defendant  was  all  right.  The  law 
presumes  that  all  men  do  right  and  obey  the  laws ;  that  all 
contracts  made  by  them  are  not  forbidden.  He  who  alleges 
the  contrary  must  prove  it.  The  plaintiff  has  so  alleged,  but 
the  faint  glimmer  of  evidence  offered  is  insufficient  to  show 
that  the  relation  of  debtor  and  creditor  did  not  exist,  and  hence 
we  order  a  peremptory  nonsuit. 

Judgment  having  been  entered,  with  leave,  etc.,  the  plaintiff's 
motion  that  the  judgment  of  nonsuit  be  vacated  was  subse- 
quently refused,  when  the  plaintiff  took  this  writ  specifying 
that  the  court  erred  in  sustaining  the  motion  of  the  defendant 
and  entering  judgment  of  compulsory  nonsuit,  and  more  spe- 
cifically in  ruling,  first,  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  want  of  insurable  interest  in  the  defendant; 
second,  that  the  evidence  given  by  plaintiff  was  insufficient  to 
show  that  the  defendant  had  no  insurable  interest  in  the  life 
of  the  insured. 
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Mr.  F.  S.  Simpson  and  Mr.  Charles  S.  Wolfe  (with  them  Mr. 
A.  C.  Simpson)^  for  the  plaintiff  in  error. 

Mr.  S.  P.  Wolverton  (with  him  Mr.  Thos.  J.  SmitK),  ior  the 
defendant  in  error. 

Per  Curiam  :    • 

The  learned  counsel  for  the  plaintiff  in  error  have  failed  to 
satisfy  us  that  the  court  below  erred  in  entering  a  nonsuit. 
The  plaintiff  proved  that  Eisenhart  was  not  a  relation  of  Jacob 
H.  Lenig,  the  assured,  and  if  he  had  also  proved  that  Eisenhart 
was  not  a  creditor  of  Lenig,  he  would  have  had  a  stronger  case. 
The  plaintiff  contended,  however,  that  the  burden  was  upon 
the  defendant  to  prove  that  he  was  a  creditor  of  Lenig.  We 
do  not  think  so.  The  policy  of  insurance  had  been  formally 
assigned  to  Eisenhart,  and  the  company  had  paid  him  the 
money.  He  was  prima  facie  entitled  to  retain  it.  The  trans- 
action upon  its  face  was  regular  and  legitimate.  What  occa- 
sion had  the  defendant,  with  the  money  in  his  pocket,  to  prove 
an3rthiiig,  until  his  right  to  retain  it  had  been  impeached  by  evi- 
dence ?  It  must  be  remembered  that  this  was  not  a  suit  against 
the  company  to  recover  upon  the  policy,  but  a  suit  by  the 
administrators  of  the  assured  to  recover  the  money  from  one  to 
whom  the  company  had  voluntarily  paid  it,  thus  recognizing 
his  right  to  recover  it. 

Judgment  affirmed. 
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APPEAL  OF  J.  B.  RICHARDS. 

[Speers  v.  Richards.] 

FROM    THB    DBCBBE  OF  THB  COURT   OF    COMMON    PLEAS    OF 
FAYETTE  COUNTY. 

Argrued  May  13,  1889— Decided  May  27, 1889. 

(a)  Pending  a  scire  facias  to  revive  a  judgment,  at  issne  mider  the  plea  of 
nal  tie!  record,  the  defendant,  alleging  insufficiency  of  the  power  under 
which  the  judgment  had  been  confessed,  and  also  payment,  presented 
a  petition  for  a  rule  to  strike  off  the  judgment  and  to  open  the  same  to 
let  in  a  defence. 

1.  The  judgment  having  been  entered  thirteen  years  before  the  scire 
facias  issued,  and  sixteen  years  before  the  petition  was  presented,  and 
no  reason  assigned  for  the  delay,  it  was  not  error  to  discharge  the  rule 
granted  and  to  permit  the  defence  of  payment  to  be  made  upon  the 
trial  of  the  scire  facias. 

Before  Paxson,   C.  J.,  Sterrett,  Green,  Clark  and 

McCOLLUM,  JJ. 

No.  U6  July  Term  1888  and  No.  11  July  Term  1889, 
Sup.  Ct.;  court  below,  No.  164  September  Term  1872,  C.  P. 

On  February  20, 1888,  J.  B.  Richards  presented  his  petition 
setting  forth  that  the  note  upon  which  the  judgment,  entered 
to  the  number  and  term  of  the  court  below  referred  to,  in  favor 
of  Charles  C.  Speers  against  J.  F.  Richards  and  J.  B.  Richards, 
for  the  sum  of  $1,600,  "  did  not  authorize  any  such  act  as  a 
confession  of  judgment,  and  that  said  judgment  was  illegally 
confessed  and  entered,  and  is  and  was,  therefore,  void  and  of 
none  effect;  that  the  payment  of  said  indebtedness  was  ac- 
knowledged to  the  deponent  by  Charles  C.  Speers  in  his  life- 
time, as  deponent  is  ready  and  willing  to  prove  by  competent 
witnesses ;"  praying  for  a  rule  "to  show  cause  why  the  entry 
of  said  judgment  should  not  be  stricken  off  and  said  judgment 
opened  and  he  be  let  into  a  defence,"  etc. 

To  the  rule  granted,  an  answer  was  filed  denying  that  the 
indebtedness  was  paid  and  averring  that  said  judgment  had 
been  duly  entered  on  August  20,  1872 ;  that  on  July  24, 1885, 
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a  scire  facias  to  revive  said  judgment  was  issued  to  No.  204 
September  Term  1885,  to  whicli  the  defendants  had  pleaded 
nul  tiel  record,  and  that  said  proceeding  was  still  pending  un- 
determined. 

The  note  upon  which  said  judgment  was  entered  was  as 
follows : 
$1,500.00. 

"We  promise  to  pay  to  Charles  C.  Speers  fifteen  Hundred 
Dollars  for  value  Receiv'd  and  we  hereby  authorize  the  Pro- 
thonotary  of  Fayette  County  Penna  to  enter  this  on  record 
hereby  releasing  all  errors.  Witness  our  hand  and  seals  with 
interest  at  the  rate  of  six  per  cents  this  Twentieth  Day  of 
March,  A.  d.  1872. 

J.  F.  Richards.     [L.  S.]  " 
J.  B.  Richards.     [L.  S.]  " 

Charles  C.  Speers  had  died,  and  E.  L.  Speers,  his  executrix, 
was  substituted  to  the  record  of  the  judgment.  J.  F.  Richards 
had  also  died,  and  J.  B.  Richards,  his  administrator,  was  sub- 
stituted. 

The  proceeding  was  heard  on  petition  and  answer,  and  on 
March  15,  1888,  the  court,  EwiNG,  J.,  without  opinion  filed, 
discharged  the  rule  granted. 

Thereupon  the  petitioner  took  an  appeal,  to  No.  115  July 
Term  1888,  and  subsequently  a  writ  of  error  to  No.  11  July 
Term  1889,  assigning  for  error  in  each  the  order  of  March  15, 
1888,  discharging  the  rule  to  show  cause,  etc. 

Mr,  Edward  Campbell  (with  him  Mr.  Howell  and  Mr,  Bep- 
perf)^  for  the  appellant. 

Counsel  cited :  Section  28,  act  of  February  24,  1806,  4  Sm. 
L.  278 ;  Rabe  v.  HesHp,  4  Pa.  139 ;  Moore  v.  Hutchinson,  1 
Phila.  877. 

Mr.  E.  P,  Kennedy  (with  him  Mr.  Homer  H.  Swaney)^  for 
the  appellee. 

Counsel  cited :  Helvete  v.  Rapp,  7  S.  &  R.  306 ;  Lamb's 
App.,  89  Pa.  407 ;  First  N.  Bank's  App.,  106  Pa.  68 ;  McCal- 
mont  V.  Peters.  13  S.  &  R.  196 ;  Cook  v.  Gilbert,  8  S.  &  R.  567. 

Per  Curiam: 

This  was  an  appeal  from  the  refusal  of  the  court  below  to 
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open  a  judgment.  The  petition  filed  upon  which  the  rule  was 
granted,  contained  a  prayer  that  the  entry  of  said  judgment 
be  stricken  off  and  that  it  be  opened  and  the  defendant  let 
into  a  defence.  The  court  did  not  act  upon  the  motion  to 
strike  off  the  judgment ;  the  motion  to  open  it  was  refused. 
Had  it  acted  upon  both,  the  refusal  to  open  is  the  only  one 
that  could  be  heard  upon  this  appeal.  There  is  no  merit  in 
either  application.  The  judgment  had  been  of  record  for  six- 
teen years  before  any  application  was  made  either  to  strike 
off  or  to  open  it,  and  no  reason  is  assigned  for  the  delay.  Aside 
from  this,  the  only  defence  which  the  defendant  sets  up,  that 
of  payment,  can  be  heard  upon  the  scire  facias  to  revive,  which 
is  now  pending. 

The  order  is  affirmed. 


DAVID  DIEHL  v.  W.  A.  PETERSON,  ET  AL. 

EBBOB  TO  THE  COUET  OF  COMMON  PLEAS  OF  BBDFOBD 

COUNTY. 

Argued  May  13, 1889— Decided  May  27, 1889. 

Id  this  cause,  an  action  of  trespass  against  the  sheriff  for  selling  personal 
property  of  the  plaintiff,  a  married  woman,  on  an  execution  against  her 
husband,  the  trial  court  properly  submitted  the  facts  in  evidence  to  the 
jury,  under  correct  instructions  that  the  burden  was  upon  the  plaintiff 
to  establish  affirmatively  by  clear  and  satisfactory  evidence  that  the 
goods  claimed  to  have  been  unlawfully  sold  by  the  defendant,  had  been 
bought  for  her  and  paid  for  with  money  which  she  had  of  her  separate 
estate. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clabk  and  Mc- 
COLLUM,  JJ. 

No.  31  January  Term  1889  Sup.  Ct. ;  court  below.  No.  63 
April  Term  1887,  C.  P. 

On  February  21,  1887,  William  A.  Peterson  and  Mary  J. 
Peterson,  his  wife,  in  right  of  said  wife,  brought  trespass  de 
Vol.  cxxvn — 6 
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bonis  asportatis  against  David  Diehl,  sheriff  of  Bedford  county^ 
to  recover  damages  for  the  sale  of  goods  by  the  defendant  as 
the  goods  of  the  husband,  but  which  were  claimed  by  the  wife 
as  her  separate  estate.  The  defendant  pleadfed:  (1)  Not 
guilty;  (2)  That  the  goods  were  not  the  property  of  the 
plaintiff ;  (3)  That  the  defendant  took  said  goods  under  legal 
process  as  sheriff  of  the  county.  Replication  was  filed,  and 
issue  joined. 

On  the  trial  the  following  facts  appeared : 

Jeremiah  Clark,  a  judgment  creditor  of  W.  A.  Peterson 
issued  a  fieri  facias  and  levied  on  "  2  acres  of  oats  in  the  straw, 
18  acres  of  corn  in  the  ground,  12  bushels  of  wheat,  10  bushels 
of  rye,  and  one  half  acre  of  potatoes  and  all  defendant's  other 
personal  property."  On  November  11,  1886,  Mrs.  Peterson 
gave  notice  to  the  sheriff  in  writing  as  follows : 
David  Diehl,  Sheriff  of  Bedford  county : 

Sir :  The  levy  you  took  on  the  property  of  W.  A.  Peterson 
and  advertised  to  be  sold  on  the  16th  as  his  property,  is  not 
his ;  it  is  mine  and  I  would  ask  you  not  to  sell  the  same,  as  the 
property  is  mine.    Respectfully,  Mary  Peterson. 

The  sheriff  did  not  sell  this  property,  and  subsequently  Clark 
issued  an  alias  fieri  facias,  whereon  a  levy  was  made  upon 
certain  other  property  as  the  property  of  Wm.  A  Peterson. 
On  January  11,  1887,  the  day  of  the  sale  on  this  last  writ, 
Mary  J.  Peterson  gave  the  sheriff  another  notice  in  writing, 
verified  by  affidavit  made  January  6,  1887,  claiming,  as  her 
own  property,  "  two  horses,  two  cows,  two  sleds,  two  wagons, 
two  sets  of  harness,  one  set  of  single  harness,  all  the  hay,  corn- 
fodder,  straw,  and  all  the  grain  that  was  on  the  place,  also  a 
lot  of  shoats  and  other  personal  property  belonging  to  my  hus- 
band at  the  mai-shal's  sale,"  and  that  the  property  specified  had 
been  bought  in  for  her  at  a  marshal's  sale  with  money  given 
her  by  her  father  and  mother. 

The  execution  plaintiff  gave  a  bond  of  indemnity  to  the 
sheriff  who  proceeded  and  sold :  One  brindle  heifer,  one  small 
heifer,  two  small  bulls,  one  white  cow,  five  shoats,  one  sow  and 
pigs,  two  sheep,  one  lot  of  hay,  one  lot  of  screenings,  one  lot  of 
com,  and  one  fanning  mill. 

The  deputy  sheriff  who  sold  the  goods,  testified  that  Mr. 
Peterson  notified  him  before  the  sale  that  the  property  was 
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claimed  by  his  wife.  The  plaintiff  introduced  other  testimony 
to  sustain  the  claim  under  the  notice  of  January  11,  1887,  and 
then  made  the  following  offers : 

Mr.  Longenecker :  I  now  offer  this  notice  attached  to  the 
writ,  dated  November  11,  1886. 

Mr.  Hall :  I  object  to  the  notice  because  it  means  nothing  if 
detached  fi'om  the  writ ;  the  notice  is  incompetent  in  itself.     . 

By  the  court :  We  have  to  admit  that,  and  let  the  notice 
speak  for  itself ;  exception.* 

Mr.  Longenecker :  Now  I  will  offer  the  original  writ,  No.  140 
September  Term  1886. 

Mr.  Hall :  To  that  I  object,  that  this  notice  with  a  former 
writ  would  have  nothing  to  do  with  this  particular  notice  and 
sale ;  moreover,  the  notice  is  general  and  does  not  specify  any 
property  in  particular ;  and  the  writ  discloses  the  fact  that  the 
levy  was  "  2  aqyes  of  oats  in  the  straw,  18  acres  of  corn  in  the 
ground,  more  or  less,  12  of  wheat,  10  bushels  of  rye,  one  half 
acre  of  potatoes  in  the  ground,  more  or  less,  and  all  defendant's 
other  personal  property ; "  the  phrase  **  and  all  defendant's  other 
personal  propeity  "  means  nothing  and  is  mere  surplusage,  and, 
being  in  a  former  writ,  could  by  no  means  have  any  other  con- 
struction. 

By  the  court :  We  will  admit  that,  as  it  is  in  line  with  pre- 
vious matters ;  exception.* 

The  defendant  in  his  case  in  chief  made  the  following  offers  : 
Jeremiah  Clark,  called  for  defendant  : 

Q.  When  you  had  issued  your  second  writ,  state  whether 
you  got  any  notice?  A.  When  I  went  to  Pleasantville  the 
sheriff  was  there,  the  day  of  the  sale.  I  saw  him,  and  he 
asked  me  to  go  down  to  Crissman's.  I  went,  and  he  showed 
me  the  writ,  and  I  looked  over  it,  and  he  said — 

Mr.  Longenecker :  I  object  to  this. 

Mr.  Hall :  I  propose  to  prove  that  he  looked  over  the  notice 
and  said,  "We  will  not  sell  any  property  named  therein,  ex- 
cept those  four  shoats  ;  for  I  am  satisfied  that  they  are  not  of 
the  marshal's  sale ; "  that  he  proceeded  to  sell,  and  that  no 
other  notice  was  given  there  by  the  woman  or  anybody  else ; 
and  that  he  sold  what  he  did  sell  by  reason  of  this  notice ;  and 
that  there  was  no  notice  of  any  of  these  cattle  or  sheep  or 
wind-mill  being  the  property  of  Mrs.  Peterson. 
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Mr.  Longenecker:  I  object  to  this  offer  for  the  reason  that 
the  notice  must  speak  for  itself. 

By  the  court :  That  we  will  admit,  but  not  what  he  said. 

Mr.  Hall :  I  want  to  prove  what  he  said. 

By  the  court :  That  we  will  not  admit ;  exception.' 

Q.  Now  did  you  sell  anything,  except  the  four  shoats,  that 
you  were  notified  not  to  sell  ?    A.  No,  sir. 

Q.  Did  you  get  any  notice  of  any  kind  from  Mrs.  Peterson 
except  that  written  notice  there  ?    A.  I  did  not. 

Mr.  Hall :  Now  I  propose  to  show  that  he  would  not  have 
directed  the  sheriff  to  sell  anything  there  belonging  to  her  if 
he  had  received  notice.  My  reason  is,  because,  on  the  other 
side,  they  have  undertaken  to  show  that  we  gave  the  sheriff  a 
virriting  of  indemnity  when  we  gave  the  sheriff  the  writ ;  for 
Mrs.  Peterson  is  estopped  of  any  claim  to  the  property  which 
by  her  silence  she  permitted  us  that  day  to  s^,  and  not  only 
by  her  silence,  but  by  giving  us  a  written  notice  what  not  to 
sell. 

By  the  court:  This  offer  is  refused.     Exception.* 

• 

The  court,  Baeb,  P.  J.,  charged  the  jury  as  follows : 

This  cause,  being  an  action  of  a  married  woman  to  recover 
damages  for  the  sale  by  the  sheriff  of  personal  property  on  an 
execution  against  her  husband,  which  she  claims  as  her  own 
separate  estate,  she  must  therefore  make  good  her  claim  to  the 
property  sued  for  by  clear  and  satisfactory  evidence  or  she  can- 
not recover. 

The  rule  is  that  when  a  married  woman  sets  up  a  claim  for 
property  against  her  husband's  creditors  she  must  satisfy  a  jury 
of  her  claim  by  clear  and  satisfactory  evidence.  She  must 
prove  afiBrmatively  that  the  goods  were  bought  for  her  and 
.  paid  for  by  her  own  money,  of  her  separate  estate.  If  the  hus- 
band is  found  by  you  to  have  been  largely  indebted  at  the 
time  the  plaintiff  alleges  he  paid  her  money,  then  such  pay- 
ment did  not  make  it  money  of  her  separate  estate  unless  he 
honestly  owed  her  at  the  time  and  paid  it  to  her  as  paying  a 
debt. 

'  If  there  is  no  proof  by  clear  and  satisfactory  evidence  that 
the  property  bought  at  the  marshal's  sale  was  paid  for  by  her 
own  money  of  her  separate  estate,  the  law  will  presume  it  was 
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paid  by  the  money  of  the  husband.  The  same  rule  applies  to 
any  other  property  involved  in  the  case.  She  must  by  the 
same  clear  and  satisfactory  evidence  satisfy  you  of  the  gift  of 
property  and  money  from  her  parents,  and  that  some  of  the 
cattle  and  sheep  claimed  are  some  of  that  property  or  the  pro- 
geny of  it. 

The  plaintiffs  claim  rests  mainly  on  the  testimony  of  hus- 
band and  wife ;  they  are  competent  witnesses,  but  their  testi- 
mony is  open  to  the  closest  scrutiny  if  unsupported.  If  she 
can  establish  a  right  by  such  evidence  for  all  the  property  she 
claims,  she  would  be  entitled  to  a  verdict  for  damages  for  the 
actual  value.  If  she  has  only  established  such  right  or  claim 
to  a  part,  she  would  be  entitled  to  a  verdict  only  for  the  value 
of  such  part.  You  will  have  the  sale  list  with  you  to  guide 
you,  if  she  is  entitled  to  receive  at  all.  If  she  has  failed  to 
satisfy  you  by  clear  and  satisfactory  evidence  that  any  part  of 
the  property  was  of  her  own  separate  estate,  then  the  verdict 
must  be  for  the  defendant. 

The  court  is  requested  by  the  defendant  to  charge : 

1.  That  the  burden  of  proof  is  on  the  plaintiff  to  show  prop- 
erty by  clear  and  satisfactory  evidence,  and  in  the  whole  of 
the  evidence  in  this  case  there  is  not  such  clear  and  satisfac- 
tory proof  of  title  to  the  property  as  will  warrant  a  verdict  in 
her  favor. 

Answer :  We  aJQBrm  all  of  this  point,  except  the  request  to 
say  that  it  will  not  warrant  a  verdict  for  the  plaintiff.  We 
say  tihat  unless  she  satisfies  the  jury  by  clear  and  satisfactory 
evidence,  she  cannot  recover ;  and  as  the  evidence  is  mainly 
that  of  the  husband  and  wife  you  must  scrutinize  it,  as  the 
contest  is  between  the  wife  and  her  husband's  creditors.* 

2.  That  the  evidence  of  the  plaintiff  having  money  of  her 
own  and  paying  for  the  property  with  it  at  the  marshal's  sale, 
is  not  such  clear  and  satisfactory  evidence  as  will  warrant  a 
verdict  for  her. 

Answer :  We  aflSrm  all  of  this  point  except  the  request  to 
give  binding  instructionsi  and  say  that  unless  she  satisfies  you 
by  clear  and  satisfactory  evidence  that  the  property  at  the 
marshal's  sale  was  bought  for  her,  and  paid  for  with  her  money, 
which  she  had  of  her  own  separate  estate,  she  cannot  recover 
damages  for  any  of  that  property  embraced  in  this  suit.® 
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6.  That  the  plaintiff  is  estopped  by  her  silence  in  not  giving 
notice  at  the  sheriff's  sale  of  her  claim  to  the  property  now  in 
dispute,  viz. :  the  cattle,  sheep  and  wind-mill. 

7.  That  the  plaintiff  is  estopped  by  her  actual  written  notice 
of  claim,  dated  January  6, 1887,  and  handed  to  the  sheriff  the 
day  of  the  sheriff's  sale,  in  which  she  did  not  claim  any  of  the 
property  now  in  dispute,  to  wit :  the  cattle,  sheep  and  wind- 
milL 

Answer:  If  the  jury  find  she  was  present  at  the  sheriff's 
sale  and  gave  no  notice  of  any  claim  of  hers  to  the  property  be- 
ing sold,  she  is  now  estopped.  Or,  if  she  gave  a  written  notice 
enumerating  the  property  she  claimed,  and  if  that  notice  did 
not  clearly  point  out  and  assert  her  claim  to  the  property  now 
claimed,  then  she  is  estopped  and  cannot  recover  in  this  case, 
unless  she  also  gave  a  verbal  notice  of  the  property  she  now 
claims.  The  written  notice  you  will  take  with  you  as  you 
retire.* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $79.35  and 
judgment  was  entered  thereon,  whereupon  the  defendant  took 
this  writ,  assigning  for  error : 

1-2.  The  admission  of  plaintiff's  offers.^  * 

3-4.  The  refusal  of  defendant's  offers.^  * 

6-8.  The  answers  to  defendant's  points.^  ^  • 

Mr.  William  Maclay  JScUly  Jr,^  and  Mr.  William  M.  HaU^  for 
the  plaintiff  in  error. 

Mr.  Jacob  H.  Longenecker  (with  him  Mr.  S.  L.  Russell^y  for 
the  defendant  in  error. 

Per  Cubiam  : 

This  case  does  not  require  discussion. 

Judgment  aiiirmed. 


Digitized  by 


Google 


BEAITY  V.  HAMILTON.  71 

Statement  of  Facts. 

JOSEPH  BEATTY  v.  W.  F.  HAMILTON  ET  AL. 

BBROB    TO     THE    COURT    OF    COMMON     PLBLVS     OF     FAYBTTE 

COUNTY. 

Argued  >lay  13,  1889— Decided  May  27,  1889. 

1.  When  a  jadgment  in  ejectment  has  been  entei*ed  in  favor  of  the  plaint- 
iff, to  be  released  on  payment  of  a  sum  certain  on  or  befoi*e  a  specified 
day,  time  is  of  the  essence  of  the  contract,  and  if  the  money  be  not  paid 
on  or  before  the  day,  the  judgment  becomes  absolute  and  indefeasible. 

2.  Counsel  for  the  plaintiff  has  no  power,  in  such  case,  to  extend  the  dme 
of  payment,  without  express  authority  to  do  so  from  the  plaintiff;  nor 
has  the  court  authority'  to  interfere,  after  the  judgment  has  become  ab- 
solute by  the  defendant's  neglect  to  pay  within  the  specified  time. 

Before  P^vxsoN,   C.  J.,   Sterrett,   Green,  Clark   and 

McCOLLUM,  JJ. 

No.  50  January  Term  1889,  and  No.  3  July  Term  1889,  Sup. 
Ct.;  court  below.  No.  76  March  Term  1885,  C.  P. 

On  December  1, 1869,  Dr.  William  F.  Hamilton  and  L.  Louisa 
Hamilton,  his  wife,  by  written  articles  of  agreement,  sold  a 
house  and  lot,  belonging  to  Mrs.  Hamilton,  to  Joseph  Beatty, 
for  $2,100,  payable  $100  down  and  $666.66  the  fii-st  day  of 
April  of  each  year  thereafter  until  paid.  Beatty  took  posses- 
sion and  paid  part  of  the  purchase  money,  but  failed  to  pay 
subsequent  instalments  as  they  became  due.  On  December 
26, 1884,  Hamilton  and  wife,  in  the  right  of  the  wife,  brought 
an  action  of  ejectment  against  Beatty  to  enforce  the  payment 
of  the  balance  of  the  purchase  money.  After  issue  joined,  the 
case  was  called  on  May  21, 1888,  and  by  agreement  of  counsel 
a  conditional  verdict  was  entered  in  favor  of  the  plaintiffs  for 
the  premises  in  dispute,  to  be  released  on  the  payment  by  the 
defendant  of  $2,826.77,  in  90  days  thereafter,  the  plaintiffs  to 
file  a  warranty  deed,  etc. 

On  August  7, 1888,  the  plaintiffs  filed  a  deed,  in  accordance 
with  the  verdict,  and  on  September  6,  1888,  had  judgment 
entered  on  the  verdict. 

On  September  18, 1886,  the  plaintiffs  applied  to  the  court 
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for  a  writ  of  habere  facias,  which  was  ordered  aad  duly  issued. 
The  defendant  then  filed  a  petition,  upon  which  a  rule  was 
granted  to  show  cause  why  the  writ  of  habere  facias  should 
not  be  stayed,  and  why  the  plaintiffs  should  not  be  compelled 
^to  accept  the  amount  of  the  verdict,  with  interest  and  costs, 
or  why  the  verdict  should  not  be  amended  by  a  clause  pro- 
viding that  on  failure  by  the  defendant  to  pay  the  said  sum 
within  90  days,  the  premises  should  be  sold  and  proceeds  paid 
to  the  plaintiffs  and  defendant,  as  to  right  and  justice  should 
belong. 

Depositions  taken  by  the  parties  were  filed,  and  after  argu- 
ment, the  court,  Inghram,  P.  J.,  on  September  26, 1888,  fiied 
the  following  opinion : 

This  action  of  ejectment  was  brought  to  enforce  the  payment 
of  purchase  money,  and  when  the  case  was  tried  on  May  21, 
1888,  a  verdict  was  rendered  by  agreement  of  parties  as  follows: 
"  We  find  for  the  plaintiffs  for  the  premises  described  in  the 
writ,  to  be  released  on  the  payment  by  the  defendant  to  the 
plaintiffs  of  the  sum  of  $2,826.77  m  90  days  from  this  date ; 
the  plaintiffs  to  file  in  the  prothonotary^s  office  a  general  war- 
ranty deed,  conveying  said  premises  to  the  defendant  clear  of 
all  incumbrances." 

The  plaintiffs'  deed  to  the  defendant,  which  seems  to  be  satis- 
factory, as  no  objection  has  been  made  to  it,  was  filed  in  the 
prothonotary's  office  on  August  7,  1888,  within  the  time  fixed 
by  the  verdict ;  but  the  defendant  has  failed  to  comply  with  the 
terms  of  the  verdict  by  paying  the  amount  thereof  within  the 
time  required ;  and  we  are  now  asked,  although  the  90  days 
have  passed,  to  require  the  plaintiffs  to  accept  the  amount  of 
the  verdict,  interest  and  costs. 

Have  we  the  power  to  do  this  ?  It  has  been  repeatedly  ruled 
that  when  a  judgment  in  ejectment  is  entered  by  agreement  of 
the  parties,  to  be  released  on  the  payment  of  a  certain  sum  on 
or  before  a  certain  day, "  time  is  of  the  essence  of  the  contract," 
and  if  the  money  is  not  paid  on  or  before  the  day,  the  judgment 
becomes  absolute  and  indefeasible :  Gable  v.  Hain,  1  P.  &  W. 
264;  Chew  v.  PhiUippi,  32  Pa.  205. 

But  the  defendant  claims  that  the  counsel  for  the  plaintiffs 
agreed  to  extend  the  time  for  the  payment  of  the  money  beyond 
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that  fixed  by  tiie  verdict,  and  that  he  was  misled  by  this  agree- 
ment. This,  tiie  counsel  for  the  plaintiffs  denies,  and  say^  he 
never  agreed  to  extend  the  time,  but  that  he  did  agree  that  he 
would  not  proceed  further  in  the  matter  until  directed  by  the 
plaintiffs.  If  the  counsel  for  plaintiffs  had  so  agreed,  without 
authority  from  the  plaintiffs,  and  it  is  not  claimed  that  he  had 
such  authority,  would  the  defendant  be  in  any  better  situ- 
ation ?  We  think  not.  It  cannot  be  doubted  that  the  plaint- 
iffs may  extend  the  time,  but  can  his  counsel  without  express 
authority  from  him  do  so  ?  We  have  not  been  able  to  find  any 
case  that  goes  so  far  as  to  say  that  he  can ;  but  on  the  other  hand, 
it  is  held  in  Gable  v.  Hain,  supra,  *'  if  the  plaintiff  had  accepted 
the  money  after  the  stipulated  time,  it  would  have  amounted 
to  a  waiver ;  not  so  with  respect  to  its  receipt  by  the  attorney, 
whose  power  only  extended  to  issuing  a  habere  facias  to  obtain 
the  fruits  of  the  judgment." 

After  a  judgment  has  become  absolute  and  indefeasible  by 
the  neglect  or  refusal  of  defendant  to  pay  the  amount  within 
the  time  required  by  the  verdict,  the  court  has  no  power  to  in- 
terfere in  the  matter,  whatever  they  might  have  been  able  to 
do  had  application  been  made  before  the  time  fixed  for  payment 
had  passed.  Under  the  evidence  submitted  in  this  case,  we 
are  of  the  opinion  that  the  defendant  is  not  entitled  to  the 
i-elief  asked  for. 

A  final  order  having  been  entered  discharging  the  rule  and 
dismissing  the  petition,  the  defendant  took  a  writ  of  error  to  No. 
50  January  Term  1889,  and  an  appeal  to  No.  8  July  Term 
1889,  assigning  in  each  the  order  discharging  the  rule,  etc.,  as 
error. 

Mr.  Edward  OampbeH,  for  the  plaintiff  in  error. 

Counsel  cited :  Webster  v.  Webster,  58  Pa.  161 ;  Creigh  v. 
Shatto,  9  W.  &  S.  82;  Hewitt  v.  Ruling,  11  Pa.  27;  Brawdy 
V.  Brawdy,  7  Pa.  167 ;  Dixon  v.  Oliver,  5  W.  509 ;  Connolly 
V.  Miller,  95  Pa.  513;  Walker  v.  France,  112  Pa.  203. 

Mr.  S.  E.  Ewing^  for  the  defendants  in  error. 

Counsel  cited :  Pott's  App.,  5  Pa.  502 ;  Chew  v.  Phillippi,  32 
Pa.  205;  Campbell's  App.,  29  Pa.  401;  Rowland  v.  Slate,  58 
Pa.  196 ;  Huston  v.  Mitchell,  14  S.  &  R.  307. 
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Per  Curiam  : 

This  case  is  affirmed  upon  the  opinion  of  the  learned  judge 
of  the  court  below. 

Decree  affirmed. 


BOROUGH  OF  RAINSBURG  v.  A.  E.  FYAN. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  BEDFORD 

COUNTY. 

Argued  May  18, 1889— Decided  May  27, 1889. 

1 .  When  bonds  are  issued  by  a  borough  to  provide  for  the  payment  of 
an  existing  indebtedness  recognized  by  the  corporate  authorities  as  a 
legal  obligation,  but  the  provisions  of  §  10,  article  IX.  of  the  constitu- 
tion, and  of  §  2,  act  of  April  20,  1874,  P.  L.  65,  are  not  complied  with, 
the  bonds  are  issued  without  authority  and  are  void. 

2.  If,  however,  the  debt  is  a  lawful  one,  and  the  money  borrowed  is  ap- 
plied to  an  existing  valid  indebtedness,  thus  merely  exchanging  one 
creditor  for  another,  the  borough  is  liable  for  the  money  and  recovery 
may  be  had  against  it  on  a  count  upon  the  simple  contract  for  money 
loaned. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark  and  Mc- 

COLLUM,  JJ. 

No.  89  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  140 
September  Term  1887,  C.  P. 

On  May  23,  1887,  the  defendant  entered  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  in  an  action  by  Albert  E. 
Fyan  against  the  borough  of  Rainsburg,  to  recover  interest 
upon  borough  bonds  held  by  the  plaintiff,  dated  February  27, 
1886.    Issue. 

The  cause  was  tried  on  January  4, 1888,  before  Baer,  P.  J., 
without  a  jury,  under  the  provisions  of  the  act  of  April  22, 
1874,  P.  L.  109,  and  on  July  17,  1888,  the  following  decision 
was  filed : 

From  the  evidence  heard  and  admissions  in  argument  made, 
I  find  the  following  facts : 
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1.  The  municipality,  by  its  officers  in  special  meeting  as- 
sembled, when  all  but  one  member  of  the  council  were  pres- 
ent, recognized  the  costs  antl  fees  in  certain  suits  as  a  legal 
debt  against  the  borough,  and  appointed,  by  resolution  appear- 
ing on  the  minutes,  a  committee  of  two  of  their  number  to 
ascertain  the  amount  thereof  and  borrow  money  to  pay  the 
same,  which  proceedings,  at  the  next  regular  meeting,  having 
been  read,  the  minutes  were  approved. 

It  does  not  appear  that  the  borough  was  otherwise  indebted 
at  that  time,  to  wit,  December  12,  1886,  nor  does  the  precise 
amount  of  the  indebtedness  appear;  though  on  argument  both 
plaintiff  and  defendant  assumed,  and  so  argued,  that  the  sum 
borrowed,  to  wit,  $500,  was  less  than  two  per  cent  upon  the 
assessed  valuation  next  preceding  the  making  of  the  loan,  and 
that  the  sum  borrowed  was  not  all  required  to  pay  off  the  debt, 
buf  that  $160,  or  about  that  sum,  now  remains  in  the  treasury 
of  the  municipality,  the  remainder  ha\'ing  been  applied  to  ex- 
isting debts. 

2.  In  borrowing  the  $500  from  the  plaintiff,  for  which  the 
said  bonds  in  suit  were  given,  the  debt  of  the  borough  was  in- 
creased as  much  as  about  $160 ;  but  this  sum,  in  excess  of  any 
then  existing  debt,  remains  in  the  treasury  unused,  ready  to 
be  repaid  to  the  plaintiff. 

3.  The  debt  so  incurred  was  not  a  debt  incurred  for  the 
making  of  future  improvements,  or  to  pay  for  improvements 
made,  but  to  pay  an  existing  debt  which  accrued  after  the  date* 
of  the  constitution  and  the  act  of  1874. 

4.  The  bonds  are  both  under  the  corporate  seal  of  the  bor- 
ough, and  each  calls  for  $250,  with  interest  from  their  dates, 
February  27,  1886,  one  payable  in  three,  the  other  in  five 
years ;  and  each  calls  for  payment  of  the  state  tax. 

6.  The  form  of  the  bond  is  the  same  in  both,  except  as  to 
number  and  time.     No.  1  is  as  follows: 
No.  1.  $250. 

The  borough  of  Rainsburg  acknowledges  to  owe  and  stand 
indebted  to  Albert  E.  Fyan,  his  heirs  and  assigns,  in  the  sum 
of  two  hundred  and  fifty  dollars,  payable  three  years  after  date, 
with  interest  from  date,  payable  annually,  and  taxes  on  this  loan. 

Given  under  my  hand  and  seal  this  27  February,  1886. 
B.  F.  Gump,  Secretary.  *  J.  W.  Lee, 

[seal.].  Chief  Burgess. 
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6.  The  statement  required  by  the  act  of  April  20,  1874,  P. 
L.  65,  was  not  made  nor  filed  in  the  office  of  the  clerk  of  the 
Quarter  Sessions.  ' 

7.  The  municipality  did  not,  at  or  before  issuing  the  said 
bonds  in  suit,  provide  for  the  collection  of  an  annual  tax  suffi- 
cient to  pay  the  interest  and  also  the  principal  thereof  within 
thirty  years,  as  required  by  article  IX.,  §  10,  of  the  constitution 
of  the  commonwealth,  and  by  §  2,  act  of  April  20,  1874. 

8.  The  plaintiff  claims  to  recover  $31.50,  the  annual  interest 
due  on  February  27, 1887,  and  the  state  tax  on  the  loan,  and 
by  his  statement  filed  claims,  first,  on  a  count  drawn  on  the 
bonds ;  second,  on  a  common  count  alleging  a  loan  of  $500  for 
a  term  of  years,  the  interest  of  which  and  state  tax  defendant 
promised  to  pay  annually. 

On  the  trial  the  defendant  objected  to  the  admission  of  the 
bonds  in  evidence.  *    ' 

1.  Because  the  money  was  borrowed  for  an  illegal  purpose^ 
for  a  purpose  for  which  they  could  not  bind  the  borough,  and 
that  they  are  personally  and  individually  liable. 

2.  Because  there  are  two  conditions  precedent  prescribed  by 
act  of  April  20,  1874,  which  must  be  performed  before  the 
bonds  can  issue;  one,  that  they  shall  prepare  a  statement 
showing  the  indebtedness  of  the  district  at  last  preceding  val- 
uation and  the  amount  of  debt  to  be  incurred,  to  be  verified 
by  oath  and  filed  with  the  clerk  of  the  Court  of  Quarter  Ses- 
sions before  any  bond  shall  be  delivered ;  the  other,  that  they 
shall  proceed  and  levy  an  annual  tax  to  pay  such  indebtedness 
before  they  shall  make  any  loan  or  issue  any  bonds;  and 
neither  were  performed  in  the  attempt  to  make  this  loan. 

The  objection  was  overruled,  and  evidence  .admitted,^  and 
bill  sealed  to  the  defendant. 

The  plaintiff  objected  to  the  admission  of  defendant's  oflfer^ 
which  was  as  follows : 

Offer  to  prove  in  what  suit  the  costs  were  to  be  paid ;  that 
the  burgess  and  three  councilmen  commenced  a  prosecution 
as  individuals  and  incurred  a  large  amount  of  costs,  without 
any  authority  fi'om  the  borough ;  and,  in  order  to  shield  them- 
selves from  payment  of  the  costs,  they  undertook  to  borrow 
this  money  and  saddle  the  debt  on  the  borough. 

It  was  objected  to  by  plaintiff:  1.  As   irrelevant.     2.  No 
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evidence  that  j^laintiff  had  any  knowledge  of  what  use  was  to 
be  made  of  the  money.  3.  And  if  used  for  an  illegal  purpose, 
plaintiff  is  not  connected  with  it. 

Objections  sustained  on  ground  of  irrelevancy,  and  bill  sealed 
to  defendant.* 

The  defendant  offered  auditor's  settlement  for  previous  year, 
made  in  the  spring  of  1886,  to  show  that  neither  this  loan  nor 
the  costs  paid  in  same  were  included  in  that  settlement. 

Objected  to,  as  immaterial  and  irrelevant  and  that  it  has  been 
appealed  from. 

Objection  sustained  and  bill  sealed  to  the  defendant.* 

From  the  facts  found  on  the  evidence  and  from  admissions 
made,  I  make  the  following  conclusions  of  law : 

1.  The  debt  of  the  municipality,  which  was  intended  to  be 
and  was  paid  by  the  money  borrowed  from  the  plaintiff,  was  a 
lawfully  contracted  debt. 

2.  The  municipality  could  issue  bonds  as  evidences  of  indebt- 
edness for  such  a  debt,  unless  it  falls  within  the  constitutional 
prohibition  and  the  act  of  April  20,  1874. 

8.  Section  8,  article  IX.  of  the  constitution,  provides  that: 

"The  debt  of  any  county,  city,  borough, except  as 

herein  provided,  shall  never  exceed  seven  per  centum  upon 
the  assessed  value  of  the  taxable  property  therein,  nor  shall 
any  such  municipality  or  district  incur  any  new  debt,  or  in- 
crease its  indebtedness,  to  an  amount  exceeding  two  per  centum 
upon  such  assessed  valuation  of  property,  without  the  assent 

of  the  electors." Section  10.  "  Any  county 

or  other  municipality  incurring  any  indebtedness  shall,  at  or 
before  the  time  of  so  doing,  provide  for  the  collection  of  an  an- 
nual tax  sufficient  to  pay  the  interest  and  also  the  principal 
thereof  within  thirty  years."  That  these  constitutional  pro- 
visions are  mandatory  and  not  merely  directory,  and  are  to  be 
viewed  in  the  light  of  limitations  upon  the  powers  to  be  exer- 
cised by  municipalities,  seems  to  us  clear.  They  are  safeguards 
in  the  interest  of  the  taxpayer  that  must  be  observed. 

4.  Section  1,  act  of  April  20,  1874,  P.  L.  65,  makes  void  the 
increase  of  indebtedness  above  seven  per  centum,  except  as 
provided  by  law,  and  also  makes  void  any  obligation  issued 
therefor.  Section  2  provides  that  a  debt  may  be  incurred  or 
an  existing  debt  may  be  increased  to  an  amount  not  exceeding 
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two  per  cent  upon  the  assessed  valuation  of  the  taxable  prop- 
erty. The  second  clause  of  §  2  provides,  that  "  before  issuing 
any  obligation  or  security  for  such  debt  the  principal  officer 
of  the  municipality  shall  prepare  a  statement  showing  the 
actual  indebtedness  of  the  district,  the  amount  of  last  preced- 
ing valuation,  the  amount  of  debt  to  be  incurred,  the  form  and 
date  of  maturity  of  the  obligations  to  be  issued  therefor,  the 
amount  of  annual  tax  levied  and  assessed  to  pay  the  indebted- 
ness, under  oath,  and  file  it  in  the  office  of  the  clerk  of  the 
Court  of  Quarter  Sessions,  and  upon  failuie  to  do  so  he  shall 
be  guilty  of  a  misdemeanor."  i 

5.  The  statement  required  by  §  2,  act  of  April  20, 1874,  was^ 
not  filed.  If  it  had  been,  the  holder  of  these  bonds  would  be 
held  to  have  knowledge  of  all  that  was  contained  in  the  state- 
ment, and  if  by  it  it  had  appeared  that  the  borough  had  no 
authority  to  issue  the  bonds,  or  that  the  bonds  were  given  for 
a  debt  incurred  in  excess  of  two  per  cent  on  the  last  preceding 
valuation,  and  no  tax  had  been  levied  to  provide  for  its  pay- 
ment within  thirty  years,  he  could  not  recover  on  the  bonds. 

As  the  statement  was  not  filed,  how  is  the  holder  of  the  bonds 
affected  ?  Manifestly  he  will  be  deemed  to  have  full  knowl- 
edge of  all  that  should  have  appeared  in  a  statement  that  ought 
to  have  been  filed.  In  this  case,  what  must  such  a  statement 
have  been  ?  This  must  be  ascertained  from  the  facts  found. 
On  all  the  facts  appearing,  the  statement,  had  it  been  made 
and  filed,  must  and  would  have  shown : 

1.  That  the  existing  indebtedness  of  the  borough  preceding 
the  issuing  of  the  bonds  did  not  exceed  $500. 

2.  That  it  was  an  indebtedness  recognized  by  the  munici- 
pality on  its  minutes  as  a  legal  indebtedness. 

3.  That  the  debt  incurred  or  to  be  incuiTed  by  the  two  bonds 
of  $260  each,  did  not  exceed  two  per  centum  of  the  assessed 
value  of  the  property  of  the  borough,  including  any  previous 
indebtedness,  and  that  the  purpose  of  the  loan  was  to  discharge 
and  pay  off  existing  liabilities  of  the  borough  incurred  since 
the  dates  of  the  constitution  and  act  of  1874. 

4.  That  the  form,  date  of  maturity,  and  number  of  the  obli- 
gations to  be  issued  was  that  disclosed  by  the  two  bonds, 
amounting  together  to  $600. 

If  these  facts,  that  could  be  ascertjiined  on  inquiry,  are  all 
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that  was  required  to  appear  in  the  statement,  then  the  facts 
that  would  give  validity  to  the  bonds  existed,  whether  they 
were  put  on  record  in  the  statement  required  or  not,  and  the 
plaintiff  should  recover. 

But  one  i-equisite  is  lacking.  The  act  of  1874,  §  2,  provides 
inter  alia,  that  the  statement  to  be  filed  shall  show  ''  the  amount 
of  the  annual  tax  levied  and  assessed  to  pay  the  said  indebt- 
edness." As  no  annual  tax  was  levied  before  or  at  the  time 
of  incurring  the  indebtedness,  and  no  provision  was  made  for 
the  collection  of  an  annual  tax  sufficient  to  pay  the  interest, 
And  also  the  principal  thereof  within  thirty  years,  the  plaintiff 
on  inquiry  made,  and  he  was  thrown  upon  inquiry,  would 
necessarily  learn  that  this  was  not  done. 

The  constitution,  article  IX.,  §  10,  provides  that  "any 
municipality  incurring  any  indebtedness  shall,  at  or  before  the 
time  of  so  doing,  provide  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest,  and  also  the  principal  thereof 
within  thirty  years." 

The  plaintiff  in  the  absence  of  a  statement  on  file  alleging  a 
different  state  of  facts  must  be  taken  to  have  known  that  the 
tenth  section  of  article  IX.  of  the  constitution,  and  the  second 
section  of  the  act  of  April  20, 1874,  were  not  complied  with  in 
this  regard.  It  follows,  therefore,  that  the  bonds  were  issued 
without  authority,  in  contravention  of  the  constitution  and  the 
law,  and  hence  there  can  be  no  recovery  on  the  bonds. 

It  is,  however,  not  required  that  the  statement,  etc.,  be  filed 
before  incurring  a  lawful  debt,  but  that  it  be  filed  before 
issuing  bonds  as  security  therefor.  In  this  case  the  debt  wan 
a  lawful  debt,  and  less  than  two  per  cent.  At  least  $350  of 
the  amount  borrowed  was  applied  in  the  mere  exchange  of  one 
creditor  for  another  by  paying  an  existing  lawful  debt,  without 
thereby  increasing  the  debt,  and  the  other  portion  of  the  loan, 
to  wit,  $150  of  the  identical  money  borrowed  from  the  plaintiff, 
remaining  in  the  treasury  of  the  borough  for  the  use  of  the 
plaintiff.  It  should  not  in  this  case  be  held  to  have  been  such 
an  increase  of  indebtedness  as  becomes  unlawful,  for,  taking 
into  consideration  this  unexpended  fund  lying  in  the  treasury 
and  held  there  for  the  purpose,  as  seems  conceded,  to  pay  back 
to  plaintiff,  the  indebtedness  of  the  borough  was  not  increased 
thereby. 
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We  are  clearly  of  opinion,  therefore,  that  though  the  bonds 
are  void,  [yet  the  debt  which  they  were  intended  to  secure 
was  and  is  a  lawful  debt,  recoverable  by  suit  on  the  contract, 
and  that  therefore  under  all  the  evidence  the  plaintiff  is  en- 
titled to  recover,  on  the  second  count  in  his  narr  or  statement, 
$31.50,  with  interest  from  February  27,  1887,  and  one  year's 
state  tax.]  ^ 

And  it  is  now  accordingly  ordered  that  the  prothonotary, 
after  thirty  days'  notice  of  the  filing  of  this  decision  to  the 
parties  or  their  attorneys,  do  enter  judgment  in  favor  of  the 
plaintiff  for  $34,  unless  exceptions  be  filed  to  this  ruling. 

On  October  23, 1888,  exceptions  previously  filed  by  both  the 
plaintiff  and  the  defendant,  were  dismissed,  and  judgment 
having  been  entered  in  accordance  with  the  opinion,  the  de- 
fendant took  this  writ,  assigning  for  error : 

1,  2.  The  rejection  of  the  defendant's  offers.^  * 

3.  The  finding  of  the  court  that  the  debt  to  pay  which  the 
money  was  borrowed,  was  a  legal  debt  and  obligatory  upon  the 
borough.^ 

4.  The  finding  of  the  court,  that  the  borough  authorities 
had  power  to  borrow  money  without  complying  with  the  pro- 
visions of  §  10,  article  IX.  of  the  constitution  of  the  state. 

6.  The  construction  placed  by  the  court  on  §  2,  of  the  act  of 
April  20,  1874,  and  the  ruling  that  a  loan  could  be  lawfully 
contracted  for  without  issuing  obligations  or  bonds  therefor, 
the  loan  in  this  case  being  made  upon  bonds  issued  when  it 
was  made. 

Mr.  John  Cessna^  for  the  plaintiff  in  error. 

Mr.  Alexander  King^  for  the  defendant  in  error. 

Per  Curiam: 

This  judgment  is  aflBrmed  upon  the  opinion  of  the  learned 
judge  of  the  court  below. 

Judgment  affirmed 
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APPEAL  OF  F.  C.  BRECKENRIDGE  ET  AL. 
APPEAL  OF  J.  K.  EWING  ET  AL. 
APPEAL  OF  CHARLES  P.  FORD.  ' 
[Estate  of  A.  C.  Nutt,  Dbobased.] 

FROM  THE  DECREE  OP  THE  ORPHANS'   OOXTRT  OF  FAYETTE 

COUNTY. 

Argaed  May  14, 1889--Decided  May  27,  1889. 
[To  be  reported.] 

1.  Where  the  administrators  of  an  insolvent  estate  collected  a  sum  due 
their  decedent  on  an  account  open  at  his  death,  but  paid  it  directly  upon 
the  claim  of  a  creditor  of  the  estate,  they  are  properly  surcharged  with 
the  amount  thereof  on  the  adjudication  of  their  accounts. 

2.  In  such  case,  however,  the  accountants  are  entitled  to  be  subrogated  to 
the  rights  of  the  creditor,  so  paid,  in  the  dividend  awarded  to  the  lat- 
ter's  claim  against  the  estate,  to  an  amount  not  exceeding  the  amount 
of  the  surcharge. 

3.  A  claim  to  the  amount  of  such  surcharge,  set  up  by  one  alleging  him- 
self to  have  been  a  partner  with  the  decedent  in  the  transaction  out  of 
which  it  arose,  was  properly  disallowed  in  this  case,  the  evidence  being 
insufficient  to  establish  the  alleged  partnership. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 

CoiiLTJM,  JJ. 

No.  262  January  Term  1889,  and  Nos.  42,  45  July  Term 
1889,  Sup.  Ot. ;  court  below,  No.  23  June  Term  1885,  O.  C. 

On  June  3, 1885,  F.  C.  Breckenridge,  Stephen  R.  Nutt  and 
James  Wells,  administrators  of  the  estate  of  A.  C.  Nutt,  de- 
ceased, presented  their  first  and  partial  account,  showing  a 
balance  due  the  estate  of  $20,828.82.  Exceptions  having  been 
filed,  Mr.  A.  R,  Wycoff  was  appointed  auditor  to  hear  and  de- 
termine the  same  and  to  report  distribution. 

The  auditor  filed  his  report  on  February  15,  1886,  from 
which  it  appeared  that  the  estate  of  the  decedent  was  insol- 
vent, and  that  many  claims  aggregating  a  large  amount  were 
duly  proved  against  it.  Upon  one  of  the  exceptions  filed  to 
Vol.  cxxvn — 6 


Digitized  by 


Google 


82  EASTERN  DISTRICT,  1889. 

Statement  of  Facts. 

the  account  by  a  creditor,  the  auditor  surcharged  the  account- 
ants with  §9,314.90.  This  amount  was  a  balance  of  an  oil 
account  with  J.  C.  Fisher  &  Co.,  oil  brokers,  open  at  the  time 
of  the  decedent's  death,  and  such  amount,  upon  facts  which 
sufficiently  appear  in  the  opinion  of  this  court,  had  been  col- 
lected by  the  administrators  and  paid  over  by  them  to  General 
S.  M.  Baily,  then  or  late  state  treasurer.  Mr.  Baily,  as  state 
treasurer,  was  a  creditor  of  the  estate  of  A.  C.  Nutt,  who  had 
been  his  cashier,  and  in  the  distribution  was  entitled  to  a  divi- 
dend of  $5,928.75.  The  accountants,  therefore,  claimed  a 
credit  against  the  surcharge  referred  to  to  the  extent  of  said 
dividend.  The  surcharge,  however,  was  claimed  by  Charles 
P.  Ford,  surviving  administrator  of  W.  H.  Coldren,  deceased, 
on  the  ground  that  Nutt  and  Coldren  were  partners  in  the  oil 
transactions  out  of  which  the  surcharge  arose.  The  auditor 
found  that  there  was  no  partnership,  as  alleged  by  Coldren's 
administrator,  and  allowed  the  credit  claimed  by  the  account- 
ants, reporting  accordingly. 

Various  exceptions  filed  to  the  auditor's  report  were  dis- 
missed by  the  court,  Inghra^i,  P.  J.,  and  the  auditor's  report 
finally  confirmed.     Distribution  being  ordered,  accordingly, 

F.  C.  Breckenridge  et  al.,  accountants,  took  an  appeal.  No. 
262,  assigning  as  error  the  dismissal  of  their  third  exception, 
which  was  as  follows : 

3.  The  auditor  erred  in  surcharging  the  accountants  with 
$9,314.90,  the  amount  received  from  J.  C.  Fisher  &  Co. 

J.  K.  Ewing  et  al.,  creditors,  took  an  appeal,  No.  42,  assign- 
ing as  error,  inter  alia,  the  dismissal  of  their  fourth  exception, 
which  was  as  follows : 

4.  The  auditor  erred  in  allowing  the  administrators  of  A.  C. 
Nutt,  deceased,  the  sum  of  $5,928.75. 

Charles  P.  Ford,  surviving  administrator  of  W.  H.  Coldren, 
deceased,  took  an  appeal.  No.  45,  assigning  as  error,  inter  alia, 
the  dismissal  of  his  first  exception,  which  was  as  follows : 

1.  The  auditor  erred  in  not  awarding  the  $9,814.90,  paid  by 
Fisher  Brothers  to  W.  H.  Coldren's  administrator. 

These  appeals  were  argued  together. 

Mr.  TT.  H>  Playford^  for  F.  C.  Breckenridge  et  al.,  adminis- 
trators. 
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Mr.  S.  L.  Mestrezat  (with  him  Mr,  A,  D,  Boyd  and  Mr.  It. 
H.  Lindsey^y  for  J.  K.  Ewing,  et  al.,  creditors. 

Mr.  Edward  Campbell^  for  Charles  P.  Ford,  administrator, 
etc. 

Opinion,  Mr.  Chiesf  Justice  Paxson  : 

These  appeals  are  all  from  the  same  decree,  were  argued  to- 
gether, and  may  be  disposed  of  in  one  opinion.  They  will  be 
considered  in  the  order  in  which  they  are  stated. 

1.  breckenridgb's  appeal. 

There  is  but  a  single  assignment  of  error  in  this  appeal.  It 
is  as  follows :  "  The  Auditor  erred  in  surcharging  the  account 
with  $9,314.90,  the  amount  received  from  J.  C.  Fisher  &  Co." 
In  order  to  understand  this  assignment,  it  is  necessary  to  state 
the  facts  briefly.  Adam  C.  Nutt,  the  decedent,  over  whose 
estate  the  present  controversy  arises,  died  suddenly  December 
24,  1882.  At  the  time  of  his  death  he  was  cashier  of  General 
Samuel  M.  Baily,  the  state  treasurer.  Immediately  after  his 
death  it  was  discovered  that  his  accounts  were  short  in  the 
office  of  the  state  treasurer,  to  the  extent  of  $42,500.  For 
some  time  prior  to  his  death  he  had  been  speculating  in  oil, 
that  is  to  say,  he  was  buying  oil  on  margins.  At  the  time  of 
his  death  he  had  an  oil  account  with  J.  C.  Fisher  &  Co.  of  Pitts- 
burgh. Owing  to  a  decline  in  oil,  his  margins  were  exhausted, 
and  there  was  a  small  balance  against  him  on  the  books  of 
Fisher  &  Co.  Had  the  administrators  closed  the  account  then, 
there  would  have  been  a  loss.  The  state  treasurer,  believing 
that  the  money  of  the  state  had  gone  into  this  transaction,  and 
being  himself  personally  responsible  for  the  deficit  of  his  cash- 
ier, advised  and  urged  the  administrators  of  Captain  Nutt  not 
to  close  the  account,  but  to  carry  it  until  oil  should  advance, 
and  promised  to  margin  the  account  if  necessary.  The  admin- 
istrators did  so.  Mr.  Baily  was  not  called  upon,  and  did  not 
put  up  any  additional  margins ;  the  price  of  oil  advanced,  and 
as  the  result,  it  was  afterwards  sold  at  a  profit  of  $9,314.90. 
This  sum  was  received  by  the  administrators  upon  the  settle- 
ment of  the  account  with  Fisher  &  Co.,  and  they  receipted  for 
it  in  their  official  capacity.     Instead  of  holding  it  for  distribu- 
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tion  as  an  asset  of  Captain  Nutt's  estate,  they  paid  it  over  to 
Mr.  Baily.  Upon  the  audit  of  their  account  in  the  Orphans' 
Court,  they  were  surcharged  with  this  sum,  and  it  was  to  this 
surcharge  that  the  assignment  of  error  refers. 

This  statement  of  the  facts  renders  an  extended  discussion 
of  this  branch  of  the  case  unnecessary.  It  is  clear  that  Mr. 
Baily  was  not  entitled  to  the  money  in  question.  While  it 
may  be  true  that  the  amount  realized  was  saved  by  his  advice 
and  suggestion,  the  fact  remains  that  the  oil  belonged  to  Cap- 
tain Niutt's  estate,  and  had  there  been  a  loss  it  would  have 
fallen  upon  the  estate.  Mr.  Baily  might  have  secured  the 
benefit  of  the  advance  in  the  oil,  had  he  taken  the  contract 
with  the  Fishers  upon  himself  by  a  transfer  of  the  account. 
In  such  case  he  would  have  become  the  owner  of  the  oil,  and 
the  estate  of  Mr.  Nutt  would  have  had  no  further  responsi- 
bility in  the  matter.  This  he  did  not  do.  He  merely  offered 
to  put  up  any  additional  margins  required,  if  the  administra- 
tors would  continue  to  carry  the  oil.  He  had  a  strong  motive 
to  do  this.  He  was  a  creditor  of  Mr.  Nutt's  estate  to  a  large 
amount,  and  had  every  inducement  to  make  the  assets  realize 
as  much  as  possible.  Had  he  taken  an  assignment  of  this  oil 
from  the  administrators,  and  placed  himself  in  Capt.  Nutt's 
shoes,  he  would  have  been  in  a  position  to  realize  as  owner  all 
the  benefit  of  a  rise  in  the  price  of  oil.  As  it  was,  he  was  only 
entitled  to  share  in  such  benefit  as  a  general  creditor  of  the 
estate.     There  is  no  merit  in  this  assignment. 

2.  ewing's    appeal. 

The  seventh  assignment  raises  the  only  question  which  re- 
quires notice  in  this  appeal.  It  is  as  follows:  "The  court 
erred  in  overruling  and  dismissing  the  third  exception  to  the 
auditor's  fourth  report,  which  exception  is  as  follows :  '  The 
auditor  erred  in  allowing  the  administrators  of  A.  C.  Nutt, 
deceased,  the  sum  of  $5,928.75.'  "  This  sum  was  a  dividend 
upon  the  $42,500  which  Capt.  Nutt  owed  the  state,  or  rather 
state  treasurer  Baily,  who  had  made  the  account  good  in  the 
state  treasury.  The  latter  was  therefore  clearly  a  creditor  of 
the  estate  in  that  sum.  The  administrators  of  Nutt  having 
been  surcharged  with  the  $9,314.90  which  they  had  paid  to 
Mr.  Baily,  were  in  equity  entitled  to  retain  the  dividend  on  the 
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#42,500.  In  other  words,  they  were  entitled  to  be  subrogated 
to  Mr.  Baily's  rights  in  this  respect.  Mr.  Baily  does  not  object 
to  this,  and  could  not  well  do  so,  and  no  one  else  has  any  right 
to  object. 

3.  ford's  appeal. 

The  first  asignment  alleges  that  the  court  below  erred  in 
not  awarding  the  $9,314.90  paid  to  accountants  by  Fisher 
Brothers,  to  W.  H.  Coldren's  administrator.  This  assignment 
is  based  upon  the  allegation  that  in  the  matter  of  the  oil  ac- 
count with  Fisher  Brothers,  Captain  Nutt  and  the  said  W.  H. 
Coldren  were  copartners.  Had  such  partnership  existed,  it  is 
clear  the  amount  of  profit  realized  from  the  sales  of  oil  would 
have  been  payable  to  Coldren  as  surviving  partner,  and  after 
his  death,  to  his  administi*ators.  Unfortunately  for  this  claim, 
it  was  a  claim  merely,  and  was  not  sustained  by  evidence. 
There  was  no  testimony  in  the  case  from  which  an  auditor  or 
a  jury  would  have  been  justified  in  finding  a  partnership.  The 
most  that  can  be  made  of  it  is,  that  in  one  or  two  of  his  letters 
to  Mr.  Coldren,  Mr.  Nutt  used  the  conventional  "  we  "  in  re- 
ferring to  these  oil  transactions.  The  strongest  illustration  I 
can  give  is  in  his  letter  of  July  27,  1882,  where  he  says  :  "  I 
think  it  is  a  good  scheme  to  buy  ten  or  twenty  thousand  at 
58,  and  as  it  ad  ways  goes  against  us  at  the  start  be  prepared  to 
average  down  until  we  get  a  full  load.  We  must  have  the 
benefit  of  the  oil  boom  when  it  comes.  Now  I  want  to  go 
down  to  50c  again  and  we  must  follow  it  down  if  it  starts  for 
that  figure,"  etc.  These  were  merely  instructions  of  a  princii>al 
to  his  agent.  His  use  of  the  pronoun  "  we "  was  probably  in 
the  editorial  sense  and  does  not  mean  anything.  It  is  a  com- 
mon thing  to  write  in  this  manner.  Members  of  the  bar  often 
use  it  in  writing  to  their  clients,  or  about  their  clients'  busi- 
ness, and  would  doubtless  be  surprised  if  such  expressions 
could  be  used  as  evidence  of  a  partnership.  In  the  absence  of 
any  evidence  that  Coldren  was  personally  interested  in  these 
transactions,  or  that  he  had  contributed  a  dollar  of  money  in 
the  purchase  of  the  oil,  we  must  regard  the  case  as  entirely 
barren  of  any  proof  of  a  partnership. 

The  decree  is  aflfirmed  in  each  case,  and  the  ap- 
peal dismissed  at  the  costs  of  the  appellants. 
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iirUI  EDWARD  CAMPBELL  v.  COUNTY  OF  FAYETTE. 

1S8     3a| 

EBBOB  TO  THB   COtJBT  OF   COMMON  PLEAS   OF  FAYETTE 

COUNTY. 

Argued  May  14,  1889~Decided  May  27,  1889. 
[To  be  reported.] 

1.  The  submission  of  a  cause,  under  the  provisions  of  the  act  of  May  14, 
1874,  P.  L.  166,  to  a  person  learned  in  the  law  but  not  authorized  to 
act  as  an  attorney  in  the  Supreme  Ck)urt  of  this  state,  is  erroneous,  and 
all  proceedings  under  it,  with  the  award  made,  are  invalid. 

2.  County  commissioners,  representing  the  people  of  a  county,  act  in  a 
fiduciary  capacity,  and  are  without  authority  to  submit  a  case  to  the  de- 
cision of  the  court  under  the  act  of  April  22,  1874,  P.  L.  109 ;  where- 
fore, they  may  not  legally  enter  into  a  submission  to  a  person  learned 
in  the  law  under  the  act  of  May  14,  1874,  P.  L.  166. 

3.  In  the  case  at  bar,  the  submission  having  been  made  by  the  county 
commissioners,  as  one  of  the  parties,  to  a  person  learned  in  the  law  but 
unauthorized  to  act  as  an  attorney  in  the  Supreme  Court,  the  entire 
proceeding  was  abortive,  and  the  court  where  the  cause  was  pending 
had  ample  power  to  set  it  aside. 

Before  Paxson,  C.  J.,  Gbeen,  Clabk,  Williams  and  Mc- 
COLLUM,  JJ. 

Nos.  197,  338  January  Term  1889,  Sup.  Ct.;  court  below, 
No.  225  December  Term  1887,  C.  P. 

On  November  7,  1887,  Mr.  Edward  Campbell  brought  as- 
sumpsit against  the  county  of  Fayette,  to  recover  a  bill  for 
professional  services  rendered.  The  defendant,  pleaded  non- 
assumpsit. 

On  December  3,  1887,  the  following  submission  was  filed : 
And  now,  December  3,  1887,  the  parties  above  named,  by 
their  respective  attorneys,  do  hereby  agree  to  submit  the  above 
cause  to  the  decision  of  Wm.  G.  Guiler,  Esq.,  under  the  act  of 
assembly  of  May  14, 1874.  R.  P.  Kennedy, 

Plaintiff's  Attorney. 
A.  D.  Boyd, 
Defendant's  Attorney. 
On  January  16,  1888,  the  following  paper  was  filed: 
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January  16,  1888,  on  motion  to  the  court,  by  agreement  of 
counsel  for  both  parties,  Robert  F.  Hopwood,  Esq.,  is  appointed 
referee  in  this  case,  instead  of  Wm.  G.  Guiler,  Esq.,  who  was 
appointed  referee  and  since  his  appointment  has  become  coun- 
sel in  the  case.  W.  G.  Gitilbr, 

Defendant's  Attorney. 

R.  P.  Kennedy, 
PlaintifiPs  Attorney. 

Notice  of  this  appointment  was  served  upon  Mr.  Hopwood 
on  July  3,  1888,  when  he  accepted  and  was  duly  sworn. 

The  referee  filed  his  decision  on  August  23, 1888,  awarding 
to  the  plaintiff  the  sum  (as  afterwards  corrected)  of  $2,202.06. 
Notice  of  filing  the  report  was  given  to  the  attorneys  of  the 
parties,  and  on  September  6th,  on  petition  of  the  defendant, 
by  the  then  county  commissioners,  a  rule  was  gi-anted  on  the 
plaintiff  to  show  cause  why  the  submission  should  not  be  set 
aside,  the  appointment  of  referee  vacated,  and  all  proceedings 
before  said  referee,  and  his  report,  be  set  aside.  To  this  peti- 
tion an  answer  was  filed. 

The  matter  was  heard  upon  petition  and  answer,  and  on 
December  17, 1888,  the  court,  Ewtng,  J.,  filed  the  following 
opinion  and  decree : 

On  December  3,  1887,  a  written  agreement,  signed,  not  by 
the  parties  but  by  their  attorneys,  to  submit  this  case  to  the  de- 
cision of  Wm.  G.  Guiler,  Esq.,  under  the  provisions  of  the  act 
of  May  14, 1874,  P.  L.  166,  was  filed  in  the  proper  office,  but 
before  any  further  action  was  taken  it  became  impossible,  by 
reason  of  a  change  in  the  board  of  county  commissioners,  and 
the  employment  of  Mr.  Guiler  as  legal  adviser  of  the  county, 
for  Mr.  Guiler  to  act  under  said  agreement,  and  on  January 
16, 1888,  by  agreement  of  the  attorneys,  Robt.  F.  Hopwood, 
Esq.,  was  substituted  as  referee.  Nothing  more  was  done  in 
the  case  until  July  3d,  when  written  notice  of  his  selection  as 
referee  was  served  upon  Mr.  Hopwood,  who  at  once  accepted 
and  took  the  prescribed  oath  before  the  prothonotary,  both  the 
acceptance  and  oath  being  written  on  the  back  of  the  notice 
aforesaid,  but  not  filed  in  the  prothonotary's  office  within  twen- 
ty days,  nor,  indeed,  at  all,  except  as  a  part  of  the  report  filed 
August  23d,  being  attached  thereto.     The  referee,  by  writing 
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on  said  notice,  also,  and  not  filed  within  the  twenty  days,  ap- 
pointed July  14th  as  the  time,  and  his  office  as  the  place,  of 
hearing,  without  any  agreement  between  the  parties  and  him- 
self, so  far  as  appears,  to  have  the  hearing  elsewhere  than  the 
place  designated  in  the  act  of  assembly,  viz. :  the  Court  House. 
This  notice  was  served  upon  the  defendant's  attorney. 

On  the  day  appointed  for  hearing,  defendant's  counsel  ap- 
peared and  objected  to  the  referee  proceeding  in  the  case,  alleg- 
ing the  agreement  of  submission  to  be  void,  because  the  county 
commissioners  act  in  only  a  fiduciary  capacity  and  have  no 
authority,  therefore,  to  make  such  an  agreement.  This  ob- 
jection the  referee  did  not  consider  valid,  and  the  hearing 
proceeded.  At  the  conclusion  of  the  plaintiffs  evidence,  appaiv 
ently  on  the  same  day,  July  14th,  defendant's  counsel  request- 
ed a  continuance  until  he  could  have  an  opportunity  to  apply 
to  court  to  have  the  submission  vacated,  which  application 
could  not  be  made  until  September  term,  beginning  the  first 
Monday  of  September,  the  June  term  being  closed  about  the 
middle  of  June.  This  request  the  referee  declined  to  grant, 
on  the  ground  that  the  court  had  no  right  or  authority  to  set 
aside  the  agreement.  Again,  on  August  16th,  defendant's 
counsel  objected  to  the  referee  proceeding  in  the  case;  protest- 
ed against  his  action  in  overruling  the  objections  already  made 
and  refusing  the  continuance  requested ;  refused  to  offer  any 
testimony,  and  presented  as  a  further  objection  that  the  said  re- 
feree could  not  act  in  the  case  because  he  was  not  "  authorized 
to  act  as  an  attorney  in  the  Supreme  Court  of  this  state."  Mr. 
Hopwood,  it  is  admitted,  has  never  been  admitted  to  practice 
as  an  attorney  in  the  Supreme  Court,  but  he  overruled  this 
objection  on  the  ground,  not  denied,  that  he  is  "  qualified  for 
admission  to  the  Supreme  Court,"  and  that  "authorized,"  in 
the  act,  means  "qualified"  and  not  "admitted."  Therefore, 
the  referee  proceeded  to  make  out  his  report,  and  the  same  was 
filed.  August  28d,  1888. 

On  September  5th  the  petition  of  the  county  commissioners 
was  presented  to  the  court,  setting  forth  the  main  facts,  and 
praying  for  a  rule  on  the  plaintiff  to  show  cause  why  the 
agreement  of  reference,  and  the  proceedings  before  the  referee 
should  not  be  set  aside,  because,  first,  the  county  commissioners 
could  not  make  such  an  agreement,  as  they  act  but  in  a  fidu' 
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ciary  capacity^  and  secondly,  because  Mr.  Hopwood  is  not  au- 
thorized to  act  as  an  attorney  in  the  Supreme  Court  of  the 
state,  and  therefore  could  not  act  as  referee  under  the  said  act 
of  May  14,  1874.  In  answer  to  the  rule  granted  upon  this 
petition,  the  plaintiff  alleges  that  this  court  has  no  jurisdiction, 
and  that  the  matters  complained  of  are  all  embodied  in  excep- 
tions to  the  report  of  the  referee,  and  can  only  be  legally  passed 
upon  and  disposed  of  by  the  Supreme  Court.  The  disposition 
of  this  rule  is  the  matter  now  on  hand. 

The  failure  of  the  referee  to  file  his  acceptance  and  oath,  and 
appointment  of  time  and  place  of  hearing,  in  the  prothonotary's 
office  within  twenty  days,  and  his  appointment  of  other  than 
the  Court  House,  as  the  place  of  hearing,  without  any  agree- 
ment of  the  parties  to  that  effect  appearing,  are  matters 
concerning  which  no  question  is  here  raised.  Nor  is  any  ex- 
ception taken  because  of  the  failure  of  the  parties  to  sign  the 
agreement  of  submission ;  and,  consequently,  it  may  be  taken 
for  granted  that  the  attomejrs  were  authorized  and  directed  by 
the  parties  to  make  such  agreement  for  them.  Were  the  ques- 
tion raised,  however,  I  am  inclined  to  think  it  would  invalidate 
the  submission,  for  the  statute  provides  only  that  "  the  parties 
may,  by  written  agreement,"  etc.,  and  I  don't  see  how  the  agree- 
ment can  well  appear  to  be  that  of  the  parties  unless  it  is 
signed  by  them.  When  drawn  like  the  one  in  this  case,  thus, 
"  the  parties  above  named,  by  their  respective  attorneys,  do 
hereby  agree,"  etc.,  and  signed  by  the  attorneys  alone,  it  ap- 
pears rather  as  the  agreement  of  the  attorneys,  and  the  record 
shows  no  assent  of  the  parties  at  all.  At  all  events,  it  is  bad 
practice,  fruitful  of  controversy,  and  may  occasion  unpleasant 
and  troublesome  questions  between  attorney  and  client,  and 
should  be  eschewed. 

The  first  reason  assigned  why  the  agreement  of  reference 
should  be  set  aside  is,  that  the  county  commissioners,  repre- 
senting the  defendant,  act  in  a  fiduciary  capacity,  and  there- 
fore, are  not  authorized  by  the  act  of  May  14,  1874,  to  make 
such  an  agreement,  since  said  act  only  confers  that  authority 
upon  the  parties  who  "  may  legally,  by  agreement  in  writing, 
submit  a  case  to  the  decision  of  the  court ; "  and  the  act  of 
April  22,  1874,  providing  for  the  submission  of  cases  to  the 
decision  of  the  court,  expressly  excepts  parties  "  acting  in  a 
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fiduciary  capacity."  Chester  Co.  v.  Barber,  97  Pa.  464,  is 
cited  in  support  of  the  proposition  that  county  commissioners 
act  in  a  fiduciary  capacity,  and  sustains  the  position  for  that 
case,  at  least,  and  it  is  not  necessary  to  question  it  here.  But 
may  not  parties  "  acting  in  a  fiduciary  capacity  "  "  legally,  by 
agreement  in  writing,  submit  a  civil  suit  or  case  to  the  decision 
of  the  court?  "  Is  that  exception  in  the  act  of  April  22, 1874, 
constitutional?  Is  it  not  an  attempt  by  the  legislature  to 
limit  the  provisions  of  §  27,  article  V.  of  the  constitution  of 
1874?  That  section  declares  that  "the  parties,"  without  ex- 
ception, be  it  noted,  "  by  agreement  filed,  may  in  any  civil  case 
dispense  with  trial  by  jury,"  etc.  A  right  or  privilege  thus 
conferred  cannot  be  limited  by  legislative  enactment.  The 
legislature  cannot  say  such  and  such  persons  shall  enjoy  it,  and 
auch  and  such  shall  not.  If  that  provision  in  the  constitution 
means  what  it  plainly  says,  that  the  parties  in  any  civil  case 
may  submit  it  to  the  decision  of  the  court,  etc.,  that  embraces 
any  and  all  parties,  and  the  exception  in  the  act  of  April  22, 
1874,  is  unconstitutional  and  void,  and  the  right  thus  to  submit 
a  case  to  the  decision  of  the  court  is  without  exception  swj  to 
the  character  of  the  parties  in  any  civil  suit.  That  such  is  the 
case  seems  to  be  clear.  It  therefore  follows,  that  the  right,  in 
like  manner,  to  submit  the  decision  of  a  civil  case  to  a  referee, 
under  the  act  of  May  14,  1874,  is  without  limitation  as  to  the 
character  of  the  parties  also,  and  that  such  a  submission  is 
valid  in  this  case. 

But,  it  may  be  said,  that  section  of  the  constitution  does  not 
execute  itself :  Commonwealth  v.  Mitchell,  80  Pa.  58,  and  the 
legislature  only  having  provided  for  carrying  it  into  execution 
so  far  as  concerns  parties  not  acting  in  a  fiduciary  capacity,  the 
right  is  not  complete  in  such  trustees.  Yet,  would  that  con- 
struction and  effect  be  given  to  the  act  of  April  22,  1874,  be- 
cause of  the  ineffectual  attempt  therein  to  limit  the  right,  when 
the  evident  purpose  of  the  act  was  to  declare  the  manner  in 
which  the  constitutional  privilege  should  be  exercised  ?  Would 
it  not  rather  be  held  that  the  annulment  of  the  limitation  left 
the  act  as  if  such  exception  had  never  been  expressed,  and, 
consequently,  as  broad  and  comprehensive  in  its  bearing  as  the 
provision  of  the  constitution  which  occasioned  it?  And  beyond 
this,  the  constitution  vests  the  right,  the  legislative  enactment 
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only  regulates  the  practice  under  it :  Commonwealth  v.  Mitch- 
ell, supra.  Had  the  conclusion  been  that  the  defendant  had 
no  right  or  authority  to  make  such  agreement  of  submission, 
the  power  of  the  court  to  set  aside  the  agreement  could  hardly 
be  doubted ;  for  then  the  agreement  would  have  been  invalid, 
no  authority  would  have  been  vested  thereby  in  the  referee, 
and  the  jurisdiction  of  the  court  would  not  have  been  ousted. 

The  second  reason  why  the  agreement  should  be  set  aside 
is  that  the  referee  does  not  possess  the  statutory  qualification 
to  act,  not  being  "  authorized  to  act  as  an  attorney  in  the  Su- 
preme Court  of  this  state."  As  stated,  the  direct  answer  made 
to  this  by  the  plaintiff  is  that  "  authorized,"  in  the  act  means 
qualified,  and  that  the  referee  is  so  qualified.  But  authorized 
and  qualified  are  by  no  means  synonymous,  and  have  entirely 
different  meanings.  One  may  be  qualified  to  fill  any  position 
and  to  discharge  any  deities,  and  yet  have  no  authority  what- 
ever to  do  so.  And  one  may  be  qualified  by  having  complied 
fully  with  the  requirements  of  Rule  VI.  of  the  Supreme  Court, 
as  the  referee  states  in  this  case,  and  yet  be  refused  admission 
as  an  attorney  of  that  court.  And  no  one  is  "  authorized  to 
act  as  an  attorney  in  the  Supreme  Court  of  this  state  "  unless 
that  court  has  conferred  the  authority.  The  admission  of  an 
attorney  is  a  judicial  act,  and  the  judges  of  the  Supreme  Court 
have  exclusive  jurisdiction  in  respect  thereto  in  that  court. 
This  authority  is  conferred  by  §  68  of  the  act  of  April  14, 1834, 
P.  L.  354.  Until  the  judges  of  the  Supreme  Court  have  passed 
upon  the  application  of  an  attorney  for  admission  to  that  court, 
and  pronounced  a  favorable  decision,  and  the  applicant  has 
taken  the  prescribed  oath,  he  is  not  "  authorized  to  act  as  an 
attorney "  therein.  It  therefore  follows  that,  no  matter  how 
well  qualified  or  competent  the  referee  in  this  case  may  be  to 
act  as  an  attorney  in  the  Supreme  Court,  yet  never  having 
been  admitted  as  an  attorney  of  that  court,  he  is  not  authorized 
to  act  as  an  attorney  therein.  And,  if  not  so  authorized,  it  is  not 
questioned  that  he  could  not  act  as  referee  in  a  case  submitted 
under  the  act  of  May  14,  1874.  It  is  remarked,  however,  that 
there  is  no  reason  for  embodying  such  a  provision  or  reqidrement 
as  the  qualification  of  the  referee  in  the  act,  but  this  observa- 
tion overlooks  the  fact  that  the  decision  of  such  referee  is 
reviewable  directly  and  only  by  the  Supreme  Coiulj,  and  that 
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the  legislature  must  have  had  in  view,  if  no  other  reason,  the 
fitness  of  things,  in  determining  that  the  Supreme  Court  should 
not  thus  be  called  upon  to  review  the  decision  of  any  one  not 
an  oflBcer  of  that  court.  This  provision  establishes  a  direct 
connection,  at  least,  between  the  two  tribunals. 

But,  it  is  strenuously  insisted  that  this  court  cannot  interfere 
to  set  aside  the  submission,  even  if  the  referee  be  disqualified 
to  act ;  that  the  court  in  which  the  suit  is  pending  can  only 
thus  act  for  the  three  causes  specified  in  the  sixth  section  of 
the  act.  Admitting  that,  so  far  as  a  submission  valid  in  the 
first  place  is  concerned,  yet  cannot  the  lower  court  certainly 
declare  null  and  void  an  invalid  submission  ?  If  an  effort  to 
submit  a  cause  under  this  act  be  made  and  the  provision  of  the 
act  is  not  complied  with  in  the  agreement,  surely  the  court 
where  the  cause  is  pending  can  annul  the  agreement,  for  the 
authority  conferred  by  the  statute  would  not  then  have  legally 
vested  in  the  referee,  and  the  jurisdiction  of  the  court  would 
not  be  ousted. 

Here  it  may  be  said  that  the  original  agreement  was  valid, 
since  Mr.  Guiler  was  qualified  to  act  as  referee,  and  that  thus 
the  jurisdiction  of  the  court  was  lost.  So  be  it ;  but  when  Mr. 
Guiler,  before  notice  of  his  appointment  was  served  upon  him 
or  any  action  at  all  taken  under  the  agreement,  became  de- 
fendant's counsel,  then  it  "became  impossible  for  him  to 
act "  as  referee,  and  the  jurisdiction  of  the  court  vested  again 
by  the  very  terms  of  the  act  itself.  And  the  jurisdiction  of 
the  court  having  thus  vested,  so  that  the  agreement  could  be 
set  aside  upon  the  application  of  a  party  in  interest,  after  no- 
tice, it  was  not  again  ousted  by  the  substitution  by  the  parties, 
as  referee,  of  a  person  not  qualified  to  act,  for,  as  has  been  said, 
the  disqualification  of  the  referee  would  prevent  the  authority 
conferred  by  the  statute  from  vesting.  This  would  be  the  case 
even  if  the  disqualification  of  the  referee,  unknown  before  and 
discovered  after  his  appointment,  does  not  itself  come  within 
the  spirit,  if  not  the  letter,  of  the  second  ground  specified  in  the 
act  for  the  court's  interference,  viz. :  when  "  it  becomes  impos- 
sible for  him,  the  referee,  to  act."  True,  it  does  not  strictly 
here  "  become  "  impossible  for  him  to  act,  since  the  disqualifi- 
cation existed  before  his  appointment ;  but  the  fact  of  that  dis- 
qualification "  becomes  known  "  subsequently,  so  as  to  possibly 
bring  the  case  within  the  spirit  at  least  of  that  provision. 
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Again,  it  is  said  that  this  rule  should  be  discharged,  even  if 
the  court  had  the  power  to  decree  otherwise,  because  the  very 
points  here  treated  are  embodied  in  exceptions  filed  to  the  re- 
|)ort  of  the  referee  and  can  be  passed  upon  by  the  Supreme 
Court.  This  view  of  the  case  would  be  adopted  very  willingly 
if  it  were  not  that,  believing  this  court  to  have  the  power,  un- 
der the  circumstances  of  this  case,  to  set  aside  this  agreement, 
it  then  becomes  the  duty  of  the  court,  since  application  for  that 
purpose  has  been  made  by  one  of  the  parties,  to  do  so ;  and 
were  it  not  also  that,  possibly  the  Supreme  Court  might  think, 
since  the  submission  of  the  case  to  the  referee  is  defective  and 
illegal,  that  their  jurisdiction  under  the  act  does  not  extend  so 
far  as  to  correct  that  feature,  but  only  to  a  review  of  the  rulings 
and  judgment  of  the  referee,  and  that  this  court  is  the  proper 
place  to  have  any  such  remedy  as  demanded  administered. 
Moreover,  if  the  view  of  the  case  here  taken  is  erroneous,  by 
making  this  rule  absolute  an  opportunity  is  thereby  afforded 
to  have  the  Supreme  Court  correct  the  error  on  review,  and 
declare  clearly  the  law  upon  the  point  here  raised. 

For  the  reasons  here  given  the  rule  is  made  absolute. 

And  now,  Dec.  17,  1888,  this  matter  having  been  argued  by 
counsel  and  fully  considered,  it  is  hereby  ordered  and  directed 
that  the  rule  to  show  cause,  etc.,  be  made  absolute,  the  agree- 
ment of  submission  and  all  proceedings  thereunder  vacated 
and  set  aside,  and  the  case  restored  to  its  place  on  the  issue 
docket,  the  costs  incurred  by  the  reference  to  be  taxed  as  part 
of  the  costs  in  the  case  and  abide  the  event  of  the  suit.  Ex- 
ception. 

Thereupon  the  plaintiff  took  the  writ  of  error  to  No.  197 
and  the  appeal  to  No.  333,  assigning  as  error  in  each  the  order 
of  December  17, 1888,  making  the  rule  absolute,  etc. 

Mr.  R.  P.  Kennedy^  for  the  plaintiff  in  error. 

Mr,  W.  Q-.  Ghuiler^  for  the  defendant  in  error. 

Opinion,  Mr.  Chief  Justice  Paxson  : 
The  plaintiff  brought  this  action  in  the  court  below  to  re- 
cover compensation  for  professional  services  to  the  county  of 
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Fayette.  By  agreement  of  counsel,  in  writing,  the  case  was 
referred  to  a  member  of  the  bar,  under  the  provisions  of  the 
act  of  May  14,  1874,  P.  L.  166.  The  referee  made  an  award 
in  favor  of  the  plaintiff  in  the  sum  of  $2,202.66.  Upon  the 
petition  of  the  county  commissioners,  the  court  below  granted 
a  rule  on  the  plaintiff  to  show  cause  why  the  "  agreement  of 
reference  should  not  be  set  aside,  the  appointment  of  the  re- 
feree vacated,  and  all  proceedings  before  said  referee,  and  his 
report,  be  set  aside."  This  rule  was  made  absolute  by  the 
court,  and  this  action  is  the  matter  complained  of  here. 

The  ruling  of  the  learned  judge  can  be  sustained  upon  two 
grounds.  The  first  section  of  the  act  of  1874,  under  which 
this  reference  was  made,  provides,  "  That  in  all  civil  suits  or 
cases  which  the  parties  may  legally,  by  agreement  in  writing, 
submit  to  the  decision  of  the  court  in  any  county  or  city  of 
this  commonwealth,  the  parties  may,  in  like  manner,  by  written 
agreement,  submit  the  case  to  the  decision  of  any  person  learned 
in  the  law,  who  is  authorized  to  act  as  an  attorney  in  the  Su- 
preme Court  in  this  state."  It  was  admitted  that  the  learned 
referee  in  this  case  had  never  been  authorized  to  act  as  an  at- 
torney in  this  court,  however  well  fitted  he  may  be  to  do  so. 
The  act  does  not  say  that  the  referee  must  be  qualified  to  act 
as  an  attorney  in  the  Supreme  Court,  but  that  he  must  be 
"  authorized  "  to  so  act.  There  is  a  wide  distinction  between 
these  words.  However  well  qualified  an  attorney  may  be  for 
admission  to  the  bar  of  this  court,  he  can  only  be  authorized 
to  act  as  such  by  an  order  of  admission,  and  this  can  only  be 
done  by  the  court.  We  are  of  opinion  that  the  learned  referee 
was  not  entitled  to  act  under  the  act  of  assembly.  It  follows 
that  the  appointment  was  improvidently  made,  and  his  award 
had  no  validity. 

There  is,  however,  another  ground  which  we  think  equally 
fatal.  It  will  be  noticed  that  the  act  of  May  14,  1874,  only 
confers  the  authority  to  refer  upon  such  parties  who  '^may 
legally,  by  agreement  in  writing,  submit  a  case  to  the  decision 
of  the  court."  The  cojinty  commissioners,  representing  the 
people  of  the  county,  and  having  the '  control  of  their  funds, 
act  in  a  fiduciary  capacity :  Chester  County  v.  Barber,  97  Pa. 
455.  The  act  of  April  22,  1874,  P.  L.  109,  providing  for  the 
submission  of  cases  to  the  decision  of  the  court,  expressly  ex- 
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cepts  parties  acting  in  a  fiduciary  capacity.  We  do  not  think 
this  exception  is  to  be  confined  to  persons  who  are  technical 
trustees  under  appointment  by  will  or  deed,  or  by  the  court. 
The  words  are  to  be  used  in  their  broad,  popular  meaning,  as 
best  calculated  to  carry  out  the  object  of  the  legislature.  The 
language  is  comprehensive  enough  to  include  county  commis- 
sioners, and  all  other  public  officials  who  have  charge  of  the 
public  money,  as  well  as  all  private  trustees  clothed  with  au- 
thority over  the  property  of  others.  We  think  the  exception 
applies  with  especial  force  to  county  commissioners,  and  its 
object  was  evidently  to  prevent  the  money  of  the  public  being 
parted  with  in  such  cases  as  this,  until  the  right  thereto  has 
been  established  by  the  verdict  of  a  jury. 

We  do  not  attach  much  weight  to  the  argument  that  the  court 
below  had  no  power  over  the  award ;  that  it  could  only  be  re- 
viewed here.  There  would  have  been  more  force  in  this  posi- 
tion, had  there  been  a  legal  reference  and  a  legal  award.  But 
the  whole  proceeding  was  abortive,  and  the  court  below  had 
ample  power  to  set  it  aside. 

Judgment  affirmed. 


APPEAL  OF  FRANCIS  A.  MILLER,  EXR. 
[Estate  of  Philip  Dbvorb,  Deceased.] 

FROM  THE  DBCREB  OF  THE  ORPHANS'  COURT  OF  BEDFORD 

COUNTY. 

Argued  May  14,  1889— Decided  May  27,  1889. 
[To  be  reported.] 

(a)  Albright  and  Miller,  as  executors,  filed  a  joint  account,  and  upon  dis- 
tribution $3,000  of  the  balance  was  directed  to  be  retained  by  the  ex- 
ecutors **  and  safely  invested  ^^  for  the  payment  of  legacies  to  that 
amount  payable  as  the  six  legatees  entitled  became  of  age.  This  bal- 
ance was  left  in  the  hands  of  Albright. 

(b)  Afterwards,  a  second  account  was  filed,  showing  a  separate  liability 
of  the  accountants,  and  afte^  confirmation  thereof  a  joint  judgment  was 
entered  against  them  on  a  transcript  from  the  Orphans^  Court,  protec- 
tive of  persons  interested  in  the  balance  shown  by  this  account,  who 
were  subsequently  paid  in  full. 
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(c)  Albright  becoming  insolvent  made  an  assignment;  Miller  paid  the 
six  legatees  their  legacies,  though  the  fund  had  never  reached  his  hands, 
and  out  of  the  assigned  estate  of  Albright  was  awarded  a  dividend  upon 
the  joint  judgment  referred  to,  which  was  presented  for  his  benefit 
under  a  claim  as  of  subrogation. 

(d)  Subsequently,  upon  the  petition  of  residuary  legatee&r,  alleging  that 
there  was  a  balance  of  the  estate  undistributed,  an  auditor  was  ap- 
pointed to  find  the  facts  and  state  an  account ;  the  auditor  reported  an 
account  and  decree  charging  Miller,  in  favor  of  the  residuary  estate, 
with  the  dividend  received  and  with  the  interest  on  the  $3,000  fund, 
which  report  was  confirmed. 

1.  It  was  error  to  charge  Miller  with  the  dividend  received  from  the  as- 
signed estate  of  Albright ;  the  money  was  not  due  to  the  estate  of  his 
decedent,  nor  awarded  to  it,  but  to  Miller,  and  it  was  not  to.be  ti'eated 
as  assets  of  said  estate. 

2.  The  order  directing  the  investment  of  the  $3,000,  imposed  no  duty 
upon  Miller  for  the  benefit  of  the  residuary  estate,  but  was  made  for  the 
benefit  of  the  six  legatees,  then  under  age ;  and,  as  Miller  had  paid  said 
legatees,  he  had  substantially  complied  with  the  order,  and  it  was  error 
in  this  proceeding  to  charge  him  with  the  interest  on  the  fund. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and 
McColltjm;  JJ. 

No.  284  January  Term  1889,  Sup.  Ct. ;  court  below,  number 
and  term  not  given. 

In  March,  1879,  Mrs.  Rebecca  Valentine  et  al.,  childien  and 
grandchildren  of  Philip  Devore,  late  of  Londonderry  township, 
deceased,  presented  their  petition  representing  that  said  Phili]) 
Devore  died  in  1868,  having  made  his  last  will  and  testament, 
duly  admitted  to  probate,  of  which  will  Josiah  Miller  and 
Jacob  L.  Albright  were  the  executors ;  that  said  executors  had 
filed  two  accounts,  but  that  said  accounts  did  not  entirely  settle 
and  close  the  estate  of  said  testator,  and  there  were  moneys  in 
the  hands  of  said  executors,  or  should  be,  which  ought  to  be 
distributed  and  paid  to  the  legatees ;  praying  for  a  citation,  etc. 

An  answer  was  filed  by  Josiah  Miller  setting  out  that  when 
the  first  account  was  filed  he  unfortunately  joined  with  his  co- 
executor  therein ;  and  that  all  the  balance  not  paid  out  was 
then  in  the  hands  of  said  co-executor ;  that  although  the  en- 
tire balance  which  was  set  apart  for  the  payment  of  sundry 
legacies  to  persons,  when  and  as  they  should  reach  the  age  of 
twenty-one  years,  was  in  the  hands  of  his  co-executor,  the  re- 
spondent had  been  compelled  to  raise  money  and  pay  them ; 
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and  that  since  the  filing  of  his  la^t  account,  he  had  received  no 
money  or  assets  of  the  estate  of  the  decedent. 

The  answer  of  J.  L.  Albright  set  out  that  after  the  filing  of 
the  two  accounts,  which  had  been  duly  confirmed  and  distri- 
bution fully  made  thereon,  he  was  discharged  from  the  trust, 
and  the  business  of  the  estate  was  then  solely  in  the  hands  of 
his  co-executor,  Josiah  Miller ;  that  all  moneys  of  said  estate 
had  been  fully  accounted  for  in  said  two  accounts,  and  that 
since  that  time  the  respondent  had  not  received  one  dollar  of 
the  estate  of  the  decedent. 

On  June  2,  1879,  Mr.  M.  A,  Points  was  appointed  auditor, 
"  to  find  and  report  the  facts  with  an  opinion  on  the  law."  On 
October  9th,  1879,  on  motion  of  the  petitioners'  attorneys,  the 
powers  and  duties  of  the  auditor  were  enlarged  "  so  that  he  be 
required  to  state  an  account  for  the  said  respondents,"  and 
make  report  of  the  same. 

The  facts  developed  in  the  several  hearings  before  the  audi- 
tor, as  shown  by  his  several  reports,  so  far  as  material  to  this 
case,  were  as  follows : 

The  will  of  Philip  Devore,  dated  January  1,  1868,  was  ad- 
mitted to  probate  on  February  6,  1868,  and  letters  testa- 
mentary issued  on  the  same  day  to  Josiah  Miller  and  J.  L. 
Albright. 

The  decedent,  in  1867,  had  sold  certain  real  estate  to  J.  L. 
Albright  for  $3,000,  taking  notes  at  long  periods,  with  the  in- 
terest added  to  each  instalment,  so  that  the  notes  would  not 
bear  interest  except  from  maturity.  These  notes  went  into  the 
hands  of  J.  L.  Albright  as  assets  of  the  estate. 

By  the  will  six  legacies  of  $500  each  were  given  to  grand- 
children, then  quite  young,  payable  to  them  on  reaching  ma- 
jority. There  was  evidence  that  the  notes  referred  to  were 
intended  to  meet  these  legacies. 

On  October  16,  1869,  the  executors  filed  a  joint  account, 
confirmed  November  16,  1869,  showing  a  balance  in  their 
bands  of  $5,818.14.  This  account  was  referred  to  Mr.  S.  L. 
Russell,  as  auditor,  for  distribution.  In  his  report  the  auditor 
ascertained  the  net  balance,  and  directed :  "  From  this  sum  of  ^ 
$5,740,  deduct  the  amount  of  the  special  legacies,  $3,000,  which 
is  to  be  retained  by  the  executors  and  safely  invested  for  the  ^ 
legatees,  $3,000."  The  report  was  confirmed  February  14, 
Vol.  cxxvn — 7 
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1870,  and  distribution  decreed  accordingly.     The  residue,  after 
making  the  deduction,  was  paid  promptly  to  distributees. 

On  October  26,  1871,  the  executors  filed  separate  supple- 
mental accounts,  which  were  confirmed  November  11,  1871, 
and  referred  to  the  same  auditor,  Mr.  S.  L.  Russell.  The 
amounts  in  the  hands  of  the  respective  executors  were  stated 
in  the  auditor's  report  separately,  thus:  "Miller,  $2,851,08; 
{  Albright,  $2,018.97 ; "  showing  total  amount  for  distribution 
$4,870. 

Early  in  1874,  Mr.  Albright  became  involved.  On  May  11, 
1874,  a  certificate  from  the  Orphans'  Court  was  filed  in  the 
Common  Pleas  showing  a  balance  in  the  hands  of  Josiah  Mil- 
ler and  J.  L.  Albright,  as  executors  of  Philip  Devore,  deceased, 
of  $4,870;  a  scire  facias  was  issued  thereon,  and  judgment 
obtained  soon  afterward.  There  was  evidence,  however,  that 
in  fact  the  amount  for  which  this  judgment  was  obtained  had 
all  been  paid  to  the  parties  in  interest,  except  a  balance  of 
$307.90,  payable  by  Miller  and  paid  by  him  in  1876. 

On  July  20,  1874,  J.  L.  Albright  made  an  assignment  for 
the  benefit  of  creditors.  Upon  petition  afterwards  presented, 
an  order  was  made  October  21,  1875,  discharging  him  as  one 
of  the  executors  of  Philip  Devore  deceased ;  and  in  1877  his 
assigned  estate  was  distributed  by  Mr.  John  H.  Jordan,  as 
auditor,  before  whom  the  joint  judgment  above  referred  to  was 
presented  on  behalf  of  Josiah  Miller,  now  the  sole  executor, 
and  a  dividend  of  $192.61  awarded  thereon  and  received  by 
Miller. 

When  the  final  report  of  the  auditor  was  made,  the  six  leg- 
atees had  been  paid  their  legacies  of  $500  each,  and  they  had 
assigned  them  with  the  interest  accrued  thereon  to  the  estate 
of  Josiah  Miller,  who  had  died  pending  the  proceedings. 

Upon  the  contention  made  before  him  upon  the  foregoing 
facts,  the  auditor  charged  the  estate  of  Miller  with  the  dividend 
of  $192.61,  hereinbefore  referred  to,  and  interest  amounting  to 
$323.39,  and  also  with  $1,714.49,  interest  on  the  six  legacies, 
and  interest  thereon,  amounting  to  $2,140.88,  and  recommended 
a  decree  awarding  said  sums  to  the  residuary  legatees. 

Exceptions  filed  by  Francis  A.  Miller,  executor  of  Josiah 
Miller,  deceased,  to  the  report  of  the  auditor  were  dismissed  by 
the  court,  Baer,  P.  J.,  the  report  confirmed,  and  a  decree  en- 
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tered  as  recommended,  when  the  exceptant  took  this  appeal, 
specifying  that  the  court  erred : 

1.  In  charging  the  estate  of  Josiah  Miller  with  $192.61,  div- 
idend and  interest  thereon  received  from  assigned  real  estate 
of  Jacob  L.  Albright,  in  all  $323.39. 

2.  In  charging  the  estate  of  Josiah  Miller  with  $1,714.99,  in- 
terest on  the  six  special  legacies,  and  $425.89,  interest  thereon, 
in  all  $2,140.88. 

3.  In  appropriating  the  interest  on  the  special  legacies, 
$2,140.88,  if  charged  against  the  executors,  to  the  general  or 
residuary  legatees  of  Philip  Devore,  deceased,  and  in  refusing 
to  appropriate  the  same  to  the  estate  of  Josiah  Miller,  de- 
ceased, as  all  of  said  special  legacies  and  all  interest  thereon 
had  been  assigned  to  Miller's  estate. 

Mr,  John  M.  Reynolds  and  Mr.  John  Cessna^  for  the  appel- 
lant. 

Mr.  J.  R.  Longenecker  (with  him  Mr.  A.  L.  Russell  and  Mr. 
Thomas  Armstrong^')  for  the  appellees. 

Opinion,  Mb.  Justice  Williams: 

The  first  assignment  of  error  must  be  sustained.  The  money 
to  which  it  relates  was  not  due  to  the  estate  of  Philip  Devore 
but  to  Miller,  for  money  which  he  had  paid  for  his  co-executor. 
The  certificate  from  the  Orphans'  Court  on  which  the  lien  had 
been  entered  in  the  Common  Pleas  was  for  a  balance  shown  in 
the  bands  of  the  executors  by  their  second  account,  which  bal- 
ance, so  far  at  least  as  Albright  was  concerned,  had  been  fully 
paid.  When  Miller  presented  it  to  the  auditor  who  was  charged 
with  the  distribution  of  the  proceeds  of  the  assigned  estate  of 
Albright,  and  asked  a  pro  rata  allowance  upon  it,  he  treated 
himself  as  subrogated  to  the  rights  of  the  plaintiffs,  who  had 
been  paid  in  full,  and  was  himself  the  claimant.  It  may  be 
that  the  auditor  would  have  been  justified  in  rejecting  this 
claim  altogether,  but  he  did  not.  He  awarded  to  Miller  his 
proportionate  part  of  the  fund  as  a  creditor  of  Albright.  The 
money  was  not  due  to  Devore's  estate,  nor  awarded  to  it,  but 
to  Miller,  and  it  is  a  mistake  to  treat  it  as  assets  of  Devore  in 
the  hands  of  Miller. 
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The  question  raised  by  the  second  assignment  is  more  formid- 
able. The  first  account  of  the  executors  of  Devore  was  filed 
as  a  joint  account,  on  October  16,  1869,  and  showed  a  balance 
in  their  hands  of  $5,818.14.  An  auditor  was  appointed  to  make 
distribution  of  this  sum  who  reported  a  recommendation  that 
f  3,000  should  be  set  apart  to  pay  six  specific  legacies  of  $500 
each,  and  "safely  invested  for  the  legatees;"  and  that  the  bal- 
ance should  be  distributed  in  accordance  with  a  table  submitted 
with  the  report.  Final  confirmation  of  this  report  was  made 
on  February  14, 1870,  and  distribution  ordered  in  accordance 
therewith.  The  duty  to  see  to  the  safe  investment  of  the 
$3,000  for  the  legatees,  was  by  the  decree  of  confirmation  im- 
posed upon  both  the  executors.  The  decree  was  not  literally^ 
obeyed,  but  the  legatees  have  been  fully  paid  by  Miller.  The 
residuary  legatees  are  now  seeking  to  charge  Miller  with  the 
interest  which  the  fund  would  have  produced,  if  it  had  been 
invested  at  the  date  of  the  decree  and  kept  constantly  at  in- 
terest until  the  first  legatee  came  of  age  in  August,  1874,  and 
then  upon  the  several  balances  left  due  after  the  successive 
payments  had  been  made,  to  January,  1884,  when  the  last  leg- 
atee came  of  age.  Upon  the  total  of  interest  so  accumulated 
they  charge  interest  to  the  date  of  the  decree  in  March,  1888. 
If  Miller  had  been  in  possession  of  the  fund,  and  had  been  able 
to  keep  it  constantly  at  interest,  it  might  have  earned  for  the 
benefit  of  the  residuary  legatees,  something  like  the  amount 
thus  claimed;  but  it  is  clear  from  the  testimony,  and  we  do  not 
understand  it  to  be  denied,  that  the  money  thus  set  apart  was 
mainly  if  not  wholly  in  the  hands  of  Albright,  the  co-executor, 
when  the  order  was  made,  and  so  remained  until  he  became 
insolvent,  and  was  lost  in  great  part  by  his  failure. 

We  are  then  to  inquire  into  the  effect  of  the  order  of  Feb- 
ruary 14, 1870,  requiring  the  investment  of  $3,000  for  the  pay- 
ment of  the  six  legatees.  It  was  made  for  the  protection  of 
those  legatees.  In  letter  and  in  spirit  it  looked  to  a  provision 
for  the  prompt  payment  of  those  objects  of  the  testator's 
bounty,  as  they  severally  came  of  age.  It  was  not  intended 
to  increase  the  residuary  estate  by  the  accumulation  of  interest 
through  a  long  series  of  years,  nor  was  such  a  purpose  fairly 
within  the  power  of  the  Orphans'  Court.  The  proceeding  was 
one  for  making  distribution.     The  recommendation  of  the  au 
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(litor  was,  as  we  have  seen,  intended  to  secure  the  payment  of 
the  six  legacies,  and  the  decree  of  confirmation  did  not  enlarge 

/  its  scope.  It  became  the  duty  of  Miller,  therefore,  as  well  as 
of  Albright,  to  see  that  these  legacies  were  paid  as  they  fell 
due,  and  the  fact  that  he  allowed  the  fund  to  remain  in  the 
hands  of  his  co-executor  and  that  it  was  lost  by  his  failure, 
cannot  relieve  him  from  the  obligation  to  pay.  This  obliga- 
tion he  recognized  and  has,  at  considerable  loss  to  himself,  dis- 
charged. He  has  made  amends  for  his  failure  to  invest  the 
money  with  which  to  pay  these  legacies,  by  paying  them  out  of 

,  his  own  pocket,  and  has  thus  discharged  the  duty  imposed 
upon  him  by  the  order,  not  in  accordance  with  its  terms,  but 
with  fidelity  to  its  object. 

The  legatees,  who  were  the  objects  of  solicitude  to  the  audi- 
tor and  the  Orphans'  Court,  are  not  complaining  and  have  no 
reason  to  complain.  They  are  fully  paid.  This  proceeding  is 
by  the  residuary  legatees,  who  seek  to  charge  Miller  with  more 
than  two  thousand  dollars  of  interest  which  it  is  conceded  he 
never  received,  but  which  it  is  alleged  it  was  his  duty  to  ac- 
cumulate for  them  under  the  order  of  February  14,  1870. 
Bat  the  residuary  legatees  were  not  the  objects  of  that  order. 
The  specific  purpose  in  view  was  security  for  the  six  legatees, 
and  the  court  made  distribution  from  time  to  time  to  the  resid- 
uary legatees,  recognizing  their  right  to  payment  as  fast  as 
it  could  be  made.  They  have  no  claim  upon  Miller  by  reason 
of  the  order  to  invest,  because  the  investment  was  directed  for 
a  specific  purpose  in  which  they  were  not  interested,  and 
which  has  been  fully  met.  His  liability  to  them  must  depend 
upon  his  general  liability  as  executor,  and  the  fact  that  he 
joined  in  the  first  account  with  Albright ;  and,  if  it  is  true,  as 
asserted  in  the  paper  book  of  the  plaintiff  in  error,  that  every 
dollar  of  the  assets  which  came  to  the  hands  of  the  executors, 
except  the  uncollected  notes  of  Albright  given  to  Devore  in 
his  lifetime,  has  been  accoimted  for,  his  general  liability  has 
been  fully  discharged.  But  our  question  relates  only  to  his  lia- 
bility for  the  interest  upon  an  investment  that  was  never  made, 
though  directed  for  a  special  purpose  to  which  the  residuary 
legatees  were  strangers.  We  hold  that  he  is  not  liable  by  rea- 
son of  the  order  of  February  14,  1870,  because  that  order  im- 
posed no  duty  on  him  relating  to  or  for  the  benefit  of  the 
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residuary  legatees,  but  was  made  for  the  benefit  and  protection 
of  the  six  legatees  who  were,  at  that  time,  under  age,  and  be- 
cause that  order  has  been  substantially  obeyed  by  the  actual  pay- 
ment in  full  of  each  of  said  legatees  as  he  or  she  became 
entitled  to  payment.  The  purposes  of  the  order  having  thus 
been  fully  met,  the  liability  of  the  executor,  Miller,  to  the  re- 
siduary legatees,  must  depend  not  on  the  order  for  investment, 
which  is  functus  oflficio,  but  on  the  general  principles  regulat- 
ing the  liability  of  executors.  If  Miller  has  not  fully  accounted, 
or  if  any  recognized  basis  of  liability  exists,  his  liability  must 
be  made  to  appear  in  the  ordinary  manner. 

The  second  assignment  of  error  is  sustained.     The  third 
necessarily  follows  the  second. 

The  decree  of  the  Orphans'  Court  is  reversed 
and  record  remitted. 


APPEAL  OF  ELIZA  J.  JONES  ET  AL. 

[Jones  v.  Wilket.] 

FROM  THE  DECREE  OF  THE  COTJET  OF  COMMON  PLEAS   OF 
FAYETTE  COUNTY,   IN  EQUITY. 

Argued  May  14,  1889— Decided  May  27,  1889. 

(a)  A  son  and  daughter  of  a  deceased  person  filed  a  bill  in  equity  against 
their  brother,  praying  that  certain  conveyances  of  property  executed  to 
the  defendant  by  their  father,  a  short  time  before  his  death,  be  declared 
void,  on  the  ground  of  unsoundness  of  mind  on  the  part  of  the  father 
and  undue  influence  on  the  part  of  the  son. 

1.  The  master  found  in  favor  of  the  defendant  on  all  the  issues  of  fact 
raised  by  the  pleadings,  and  on  exceptions  filed  by  the  plaintiffs  his  re- 
port was  confirmed :  On  appeal  to  this  court,  the  assignments  of  error 
raising  no  question  of  law  and  no  error  being  shown  in  the  master's 
findings  of  fact,  the  decree  dismissing  the  bill  at  the  plaintiffis^  costs  was 
affirmed. 

Before  Paxson,  C.  J.,  Gbeen,  Clabk,  Williams  and  Mc- 
COLLUM,  JJ. 

No.  292  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  123 
Equity  D. 
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On  August  26, 1886,  Eliza  J.  Jones  and  Henry  Wilkey  filed 
a  bill  in  equity  against  Philip  Wilkey,  averring  in  substance 
that  James  Wilkey,  the  father  of  the  parties  plaintiff  and  de- 
fendant, died  with  weakened  and  impaired  mind  on  November 
7,  1883,  aged  81  years ;  that  he  left  surviving  him  a  widow, 
Catharine,  aged  78  years,  and  four  children,  to  wit:  John 
Wilkey,  Henry  Wilkey,  Eliza  J.  Jones  and  Philip  Wilkey ; 
that  said  James  Wilkey  in  his  lifetime  gave  to  his  son  John 
his  full  share  of  his  estate ;  that  the  defendant  Philip  Wilkey 
became  his  father's  agent  and  confidential  adviser,  and  made 
use  of  his  position  as  such  to  procure,  about  ten  months  before 
his  father's  death,  deeds  and  transfers  of  almost  the  whole  of 
his  father's  real  and  personal  estate;  that  these  deeds  and 
transfers  were  made  upon  a  nominal  consideration,  and  con- 
veyed real  estate  to  the  value  of  about  $22,000,  and  personal 
property  to  the  value  of  about  $8,000,  all  of  which  the  defend- 
ant held  and  retained  in  his  possession ;  praying  that  said  deeds 
and  transfers  be  declared  void,  etc. 

Answer  and  replication  having  been  filed,  the  cause  was 
referred  to  Mr.  Samuel  JE.  Ewing^  as  examiner  and  master, 
whose  report  filed  on  May  6, 1888,  showing  the  facts  and  ques- 
tions in  controversy,  was  as  follows : 

On  January  4, 1883,  James  Wilkey  and  wife,  parents  to  the 
parties  to  this  action,  executed  two  deeds  to  their  son,  Philip 
Wilkey,  one  of  which,  in  consideration  of  $1,000,  conveyed  to 
him  about  107  acres  of  land  situate  in  Dunbar  township,  Fay- 
ette county,  Pennsylvania,  "  to  have  and  to  hold  during  his 
natural  life,  for  his  use,  and  at  his  decease,  to  go  to  his  chil- 
dren equally ; "  the  other  deed  conveyed  to  him  the  undivided 
one  half  of  a  lot  in  Connellsville,  known  as  the  Keeper's  prop- 
erty, in  fee,  for  the  sum  of  one  dollar.  The  testimony  shows 
said  tract  of  land  to  be  worth  about  $100  per  acre,  making  its 
value  $10,700,  and  said  interest  in  the  Keeper's  property  to  be 
worth  about  $8,000.  During  the  same  month  James  Wilkey 
assigned  to  said  Philip  Wilkey  judgments,  mortgages  and 
notes,  amounting  in  value  to  about  $3,850,  and  thirty-three 
shares  of  Youghiogheny  Bridge  Co.  stock,  estimated  to  be 
worth  $70  per  share. 

James  Wilkey  had  four  children,  viz. :  John,  Henry,  Eliza 
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and  Philip,  all  living.  This  action  is  brought  to  have  the 
said  deeds  and  assignments  declared  void.  . 

James  Wilkey,  in  his  lifetime,  had  given  John  his  proportion- 
ate share  of  his  estate,  about  one  fourth  thereof.  He  had  also 
given  Henry  about  $2,000,  and  to  Henry's  three  sons  consider- 
able real  and  personal  estate.  He  gave  Mrs.  Jones  nine  shares 
of,  stock  of  the  Youghiogheny  Bridge  Company  in  1881 ;  $200 
in  1882,  and  the  Munson  note  for  $1,200  in  January,  1883, 
besides  allowing  her  to  live  in  his  property  for  a  number  of 
years  without  rent. 

On  January  2,  1883,  two  days  before  the  date  of  the  above 
mentioned  conveyances,  James  Wilkey  entered  into  an  agree- 
ment with  Philip,  whereby  "  In  consideration  of  James  Wilkey 
making  a  deed  to  Philip  Wilkey  for  his  farm  in  Dunbar  town- 
ship, and  deed  for  a  one  half  undivided  interest  in  the  Keeper's 
house,  in  ConneUsville,  as  I  intend  the  same  to  be,  that  I  am 
to  control  my  farm  as  though  I  still  held  the  deed,  and  the 
proceeds  of  said  farm  I  have  and  reserve  for  myself,  also  the 
rent  arising  from  the  Keeper's  house,  in  Connellsville,  during 
my  natural  life ;  and  should  his  mother  survive  me,  she  to  have 
the  homestead  house  and  all  in  it,  and  Philip  to  provide  for 
his  mother  with  all  necessary  comforts,  viz. :  money,  provisions, 
and  anything  she  may  want  for  her  comfort  during  her  natural 
life.  That  in  making  assignments  of  certain  judgments  and 
promissory  notes  to  Philip,  in  so  doing,  it  is  distinctly  understood 
that  Philip  is  to  distribute  and  pay  out  the  moneys  arising  from 
said  judgments  and  notes  as  I  may,  from  time  to  time,  direct 
him." 

It  is  not  denied  that  Philip  Wilkey  lived  near  his  father's 
house,  some  seventy-five  yards  distant,  and  within  call,  but  at 
the  same  time  it  appeai-s  that  the  complainants  lived  within 
two  miles  of  him  ;  that  they  saw  him  often,  and  he  visited  Mrs. 
Jones  frequently.  [It  does  not  appear  that  Philip  was  the 
confidential  agent  and  trusted  adviser  of  his  father.  There  is 
nothing  in  the  testimony  which  could  lead  to  this  conclusion.]  * 
He  no  doubt  assisted  in  carrying  out  the  wishes  of  his  father 
relative  to  his  business  affairs,  but  it  has  not  been  shown  that 
he  was  ever  advised  with  concerning  them.  Mrs.  Jones  would, 
at  times,  collect  rents,  and  account  to  her  father,  for  them,  and 
Philip  did  also.     It  seems  that  James  Wilkey  transacted  the 
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piincipal  part  of  his  business  without  the  aid  of  Iiis  children. 
During  the  last  year  or  so  of  his  life,  being  advanced  in  years, 
it  was  thought  best  for  some  one  to  accompany  him  to  town. 
Philip,  who  resided  nearer  than  any  of  the  children,  was  fre- 
quently his  companion,  as  were  also  James,  two  grandsons,  the 
son  of  Philip,  and  the  son  of  Henry.  If  James  Wilkey  had  a 
confidential  agent  and  trusted  adviser,  the  testimony  clearly 
shows  that  it  was  J.  M.  Lytle.  Mr.  Lytle  rented  his  houses, 
collected  the  rents,  wrote  his  business  papers,  etc.  He  seems 
to  have  had  Mr.  Wilkey's  entire  confidence,  and  was  visited  and 
consulted  very  often  by  him.  [James  Wilkey  seems  to  have 
had  a  stronger  mind,  and  to  have  been  a  better  business  man, 
than  any  of  his  children,  and  he  was  not  in  the  habit  of  advis- 
ing with  them  in  regard  to  his  business  matters.]  * 

[The  allegation  that  Philip  alienated  the  kind  feelings  of 
his  father  from  the  complainants  and  created  discord,  distrust 
and  hatred  in  his  mind  toward  them,  is  not  supported  by  the 
testimony.]  *  The  witness,  Mrs.  McSwiggen,  sajrs  she  "  heard 
Philip  say  that,  Mrs.  Jones  oughtn't  to  have  anything,  because 
she  would  marry  a  smart  young  man  that  would  run  off  with 
it  and  she  would  have  nothing,  and  I  heard  him  frequently  say 
to  his  father  that  Henry  Wilkey's  children  should  have  what 
was  coming  to  him,  because  he  had  a  wife  that  would  make 
away  with  anyihing  she  would  ever  get;"  and  John  Wil- 
key sajrs,  "I  understood  that  Philip  had  told  him  Henry  spent 
it,"  referring  to  the  $2,000  that  James  Wilkey  had  given  Henry. 
Out  of  all  the  mass  of  testimony,  this  is  every  word  which  tends 
to  show  that  Philip  endeavored  to  influence  his  father  in  the 
disposition  of  his  property.  Philip,  if  he  did  say  this,  had  a 
right  to  do  so.  There  was  nothing  wrong  in  his  trying  to  save 
Henry's  share  for  his  children,  if  he  thought  Henry  would  not 
take  proper  care  of  it.  This  was  not  furthering  his  own  inter- 
ests ;  he  was  not  seeking  to  gain  an  advantage  for  himself ;  in- 
deed [there  is  nothing  to  show  that  Philip  had  any  influence 
or  control  over  his  father.]  *  John  testified  that  for  three  or 
four  years  before  his  father  died,  he  had  been  at  times  requested 
to  come  and  "settle  him,"  both  by  his  mother  and  Philip,  and 
that  Philip  would  say  ho  couldn't  get  along  with  him,  and  I 
was  the  only  one  who  could  do  anything  with  him. 

There  is  no  doubt  that  James  Wilkey,  being  about  80  years 
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of  age  at  the  time  these  deeds  and  transfers  were  made,  had 
failed  some  in  respect  to  his  sight,  hearing  and  memory,  espe- 
cially the  former  two.  The  evidence  makes  this  clear.  Some 
of  the  witnesses  go  so  far  as  to  say  that  he  was  incapable  of 
transacting  business  of  importance.  This  is  merely  their  opin- 
ion from  seeing  him,  and  not  from  business  intercourse  with 
him.  Mrs.  Jones  says  his  mind  began  to  fail  after  his  limb  was 
broken,  six  years  before  his  death,  which  occurred  in  Novem- 
ber, 1888,  but  the  last  two  or  three  years  he  was  much  worse, 
and  yet  in  the  last  three  years  she  accepted  gifts  from  him 
amounting  in  value  to  over  $2,000.  John  Wilkey  says  he  first 
noticed  this  failing  of  his  father's  mental  ability,  when  he  went 
to  effect  a  settlement  of  accounts  with  him  in  1883  or  latter 
part  of  1882.  This  settlement  embraced  accounts  which  had 
been  running  for  many  years,  and  because  his  father  had  for- 
gotten payments  made  to  him  eleven  years  before,  he  sajrs  his 
mind  had  failed.  In  this  settlement  with  John  Wilkey,  did 
not  James  Wilkey  show  his  ability  to  look  after  his  own  inter- 
ests? Is  there  a  single  instance  given  in  all  .the  testimony 
where  James  Wilkey  allowed  himself  to  be  imposed  upon  or 
cheated  in  a  business  transaction? 

James  Wilkey  was  a  man  of  strong  passions.     He  ruled  his 
own  household,  and  had  grown  accustomed  to  having  his  own 

way,  and  when  his  will  was  crossed  he  became  enraged 

In  everything  he  seems  to  have  known  and  guarded  his  own 
interests.  He  knew  when  his  tenants  were  behind  with  their 
rents ;  he  knew  the  state  of  his  accounts  with  the  Yonghio- 
gheny  Bank  better  than  the  cashier  did.  In  all  the  loans  he 
made,  he  took  the  precaution  to  make  them  secure ;  [and  in 
every  way,  so  far  as  the  testimony  shows,  he  acted  like  a  sen- 
sible, prudent  business  man.]  *  Richard  Campbell,  Esq.,  who 
had  known  him  for  forty  years,  and  who  saw  him  often,  and 
transacted  business  with  him  in  1882,  says  he  was  as  sound  as 
anybody.  James  Blackstone,  who  knew  him  a  good  many 
years,  and  whose  farm  adjoined  Mr.  Wilkey's,  their  residences 
being  about  one  third  of  a  mile  apart,  says :  "  I  would  have 
thought  that  he  could  have  done  as  sharp  a  bargain  as  I  could, 
at  any  time  I  ever  knew  him."  Kell  Long,  John  T.  Hetzel, 
Christian  Smutz,  Wm.  Dunn,  Conrad  Hoop,  James  Hixon,  and 
numerous  other  witnesses  with  whom  he  had  business  trans- 
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actions,  testify  that  Mr.  Wilkey  was  capable  of  looking  after 
his  own  affairs.  [The  weight  of  the  evidence  clearly  proves 
the  soundness  of  James  Wilkey's  mind,  and  all  the  acts  attrib- 
uted to  him  to  prove  otherwise,  are  easily  explained  by  his  fail- 
ing eyesight  and  hearing,]^  and  unusual  irritation,  brought 
about  by  such  special  causes  as  the  building  of  a  two  story 
church  and  the  making  of  a  railway  cut  near  his  barn. 

Because  a  man  of  failing  eyesight  and  hearing  does  not  re- 
cognize a  member  of  his  family,  is  his  mind  unsound  ?  Did 
Mr.  Wilkey  ever  fail  to  know  them,  or  any  other  acquain- 
tances, after  having  been  told  who  they  were  ?  And  is  it  not 
a  very  easy  matter  for  an  old  man,  in  anger,  when  caught  hold 
of  and  pressed  toward  the  curbstone,  to  imagine  that  an  effort 
is  being  made  to  throw  him  down  ?  How  did  James  Wilkey 
proceed  to  make  distribution  of  his  estate  ?  Why,  on  January 
2, 1883,  he  goes  alone  to  the  oflBce  of  his  agent,  J.  M.  Lytic, 
Elsq.,  and  has  -him  prepare  an  article  of  agreement  between 
him,  the  said  James,  and  his  son,  Philip,  preliminary  to  the 
transfer  of  the  said  property  to  Philip,  in  which  he  provides  he 
shall  have  control  of  the  farm  just  the  same  as  when  the  tide 
was  in  him,  and  reserving  to  himself  the  proceeds  of  said  farm 
and  the  rents  of  the  Keeper's  property ;  also  making  provision 
for  his  wife,  should  she  survive  him,  and  the  distribution  of 
the  monejrs  arising  from  the  judgments  and  notes.  This  article 
was  written  just  as  James  Wilkey  dictated  it,  and  looks  as  if 
he  knew  full  weU  what  the  result  of  his  contemplated  transfers 
would  be.  Following  up  his  intention,  as  indicated  and  ex- 
pressed in  this  article,  on  January  4th  he  directs  'Squire  Ljrtle 
to  prepare  deeds  to  Philip  for  the  real  estate,  which  deeds  are 
on  that  day,  or  shortly  afterwards,  executed  and  delivered,  and 
on  February  6, 1883,  are  recorded.  Then  on  January  8th,  he 
comes  to  Uniontown,  this  time  in  company  with  Philip,  and 
makes  an  assignment  of  the  judgments.  [He  seems  to  have 
known  aU  the  time  what  he  was  doing,  for  at  the  time  he  gave 
Mrs.  Jones  the  Munson  note,  he  remarked,  "Now  I've  got 
nearly  all  my  property  out  of  my  hands,  and  in  two  or  three 
days  I  will  have  it  all  gone ;  then  John  can  whistle  for  his 
money."]  "^ 

[Mr.  Wilkey  lived  for  ten  months  after  making  these  deeds 
and  assignments.     He  knew  at  this  time  what  he  had  done.]  * 
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If  they  had  been  procured  by  undue  influence ;  if  they  were 
not  in  accord  with  his  will,  he  could  have  taken  steps  to  avoid 
them,  and  the  complainants  would,  doubtless,  have  given  him 
their  assistance  in  the  matter.  But  shortly  after  they  discov- 
ered what  he  had  done,  they  instituted  proceedings  in  lunacy 
against  him.     In  this,  however,  they  were  unsuccessful. 

Furthermore,  it  appears,  from  the  testimony  in  the  case,  that 
the  disposition  Mr.  Wilkey  made  of  his  property  was  substan- 
tially iu  conformity  with  the  will  he  had  executed  five  or  six 
years  previously.  The  only  material  difference  seems  to  relate 
to  Mi-s.  Jones.  In  the  will  he  had  devised  her  $2,500,  but  sub- 
sequently he  gave  her  in  bridge  stock,  cash  and  a  note,  about 
$2,030,  and  allowed  her  to  live  in  the  Keeper's  house  without 
paying  rent.  [The  testimony  shows  no  undue  influence  ex- 
erted by  Philip  Wilkey  upon  his  father  to  accomplish  the 
making  of  said  deeds  and  assignments.  It  even  shows  no  so- 
licitation on  the  part  of  Philip  that  such  a  thing  should  be 
done.  It  seems  to  have  been  done  by  James  Wilkey,  of  lus 
own  free  will  and  accord,  in  the  absence  and  without  the 
knowledge  of  Philip.]  ^  [His  mind  was  not  so  influenced  as 
to  render  him  incapable  of  making  this  disposition  of  his  prop- 
erty. He  had  a  full  knowledge  of  his  business  affairs,  and  was 
still  able  to  look  after  them,]  *®  although  his  intellect,  by  rea- 
son of  his  advancing  age,  may  not  have  been  as  bright  as  in 
his  younger  days.  [That  he  knew  the  effect  of  what  he  was 
doing,  is  evident,  from  his  remark  to  Mrs.  Jones,  which  we 
have  before  quoted.]  ^^ 

The  cases  of  Huguenin  v.  Baseley,  2  Lead.  C.  in  Eq.,  Wh. 
&  T.,  1156;  Nace  v.  Boyer,  30  Pa.  99,  and  Trost  v.  Dingier, 
118  Pa.  259,  have  among  others  been  cited  to  us  by  counsel. 
The  firet  is  a  very  long  case,  and  cites  many  authorities  touch- 
ing points  similar  to  those  raised  in  this  case.  The  court  says 
on  page  1211 :  "  It  is  nevertheless  well  settled  that  when  one 
who,  though  weak  and  failing,  is  not  of  unsound  mind,  delib- 
erately bestows  his  property  on  a  child,  in  consideration  of  the 
latter's  undertaking  to  provide  for  his  support,  a  comt  of 
equity  will  not  avoid  the  grant,  if  it  appear  that  he  was  aware 
of  the  consequences  of  his  act  and  that  it  could  not  be  recalled." 
Also  on  page  1242 :  "  All  the  authorities  agree  that  weakness 
of  mind  not  amounting  to  unsoundness  or  imbecility,  is  not  a 
sufficient  ground  for  setting  aside  a  deed  or  will." 
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With  regard  to  the  point  raised  by  complainants  as  to  inad- 
equacy of  consideration,  we  think  that  such  considerations  as 
are  set  forth  in  the  article  of  agreement  between  James  Wilkey 
and  Philip  have  been  regarded  by  our  courts  as  suflScient,  es- 
pecially as  between  parent  and  child.  Philip  Wilkey  is  still 
acting  under  the  terras  of  that  agreement.  His  mother  has 
the  homestead  house  and  Philip  provides  her  with  whatever 
she  may  consider  necessary  for  her  comfort.  [While  neither 
inadequacy  of  consideration,  nor  weakness  of  mind  is  alone 
sufficient  to  avoid  a  deed  or  contract,  yet  where  these  two  ele- 
ments exist  together,  it  is  almost  certain  that  a  court  of  equity 
will  annul  any  deed  or  contract ;  but  even  in  that  case  we 
think  the  failure  of  mind  would  have  to  be  more  marked  than 
has  been  shown  with  respect  to  James  Wilkey.]  **  The  testi- 
mony of  Mrs.  Jones,  Henry  Wilkey  and  John  Wilkey  has  been 
considered,  and  their  competency  as  witnesses  has  not  been 
passed  upon,  for  the  reason  that  their  exclusion  would  not 
alter  the  conclusion  arrived  at.  [Believing  that  James  Wilkey 
made  the  said  deeds  and  assignments  of  his  own  free  will  and 
accord ;  that  he  was  capable  of  making  them  at  the  time  he 
did  so,  and  that  he  knew  their  full  force  and  effect,  we  think 
the  bill  should  be  dismissed  at  the  cost  of  the  complainants.]  ^^ 

To  the  foregoing  report  the  plaintijffs  filed  twenty-one  excep- 
tions, alleging  error  on  the  part  of  the  master. 

1-13.  In  the  several  findings  included  in  [  ]  ^  ***  ^^ 

14-21.  In  not  finding  certain  specified  facts  which  were 
averred  in  the  bill,  and  in  not  recommending  that  the  defend- 
ant should  pay  the  costs  of  the  proceeding. 

These  exceptions  having  been  overruled  by  the  master,  were 
filed  with  lus  report  and  renewed  before  the  court.  On  No- 
vember 20,  1888,  the  court,  Ewing,  J.,  without  opinion  filed, 
dismissed  said  exceptions,  confirmed  the  report  of  the  master, 
and  dismissed  the  bill  at  the  costs  of  the  plaintiffs,  who  there- 
upon took  this  appeal,  assigning  as  error,  specifically : 

1-21.  The  dismissal  of  plaintiffs'  exceptions  to  the  report  of 
the  master.*  ^  »* 

Mr.  Edward  Campbell^  for  the  appellants. 
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Mr.  JR.  H.  Lindsey  (with  him  Mr.  P.  S.  Netomyer)^  for  the 
appellee. 

Per  Curiam:  ^ 

The  twenty-one  assignments  of  error  in  this  case  are  all  to 
the  findings  of  fact  by  the  master.  They  do  not  raise  any 
question  of  law  for  us  to  discuss.  The  learned  judge  below 
was  satisfied  with  the  master's  findings,  and  it  has  not  been 
shown  here  that  they  are  erroneous. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 
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FRANCIS  MORRISON  v.  FAYETTE  COUNTY. 

ERROR  TO  THE  COURT  OP  COMMON  PLEAS  OF  PAYETTE  COUNTY. 


127         110 
e  25SC'273 

26  SC  '229^  Argued  May  14,  188»— Decided  May  27,  1889. 

I    ^'^_^?^;  — '  1.  A  general  statute  without  negative  words,  does  not  repeal  a  previous 
21  ^       J^       statute  which  is  particular,  even  though  the  provisions  of  one  be  diflPer- 

; ent  from  the  other. 

2.  The  act  of  May  12,  1887,  P.  L.  95,  providing  a  fee  of  $3  per  day  and 
mileage  for  the  auditors  *'  of  each  county,"  does  not  repeal  the  act  of 
February  5,  1869,  P.  L.  117,  providing  a  fee  of  $8  per  day,  but  without 
^  mileage,  for  the  auditors  of  Fayette  county. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 
COLLUM,  JJ. 

No.  834  January  Term  1889,  Sup.  Ct. ;  court  below,  No. 
289  September  Term  1888,  C.  P. 

Case  stated,  in  which  Francis  Morrison  was  plaintiff  and  the 
county  of  Fayette,  defendant : 

August  13,  1888 :  It  is  hereby  agreed  between  the  parties  in 
this  suit  that  the  following  case  be  stated  for  the  opinion  of  the 
court  in  the  nature  of  the  special  verdict,  viz.: 

Francis  Morrison,  the  plaintiff  above  mentioned,  is  one  of 
the  county  auditors  of  the  said  county,  elected  in  November, 
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1887 ;  that  be  assanied  the  duties  of  the  said  ofiSce  and  per- 
formed the  same  consisting  of  nine  weeks'  attendance  in  the 
months  of  January,  February  and  March,  1888,  at  Uniontown 
in  said  county,  auditing  the  accounts  of  the  county  oflBcers  of 
the  said  county  according  to  the  law ;  that  the  residence  of  the 
plaintiff  is,  by  the  usual  mode  of  travel,  by  the  railroad  line, 
thirty-three  miles  distant  from  Uniontown,  and  by  the  county 
road,  through  the  mountains,  is  eighteen  miles  distant  from 
Uniontown ;  that  in  traveling  to  and  from  the  residence  of  the 
plaintiff  to  Uniontown,  to  attend  to  the  duties  of  his  ofiSce,  the 
plaintiff  traveled  by  the  said  railroad  route ;  that  he  did  not 
actually  travel  to  and  from  his  said  residence  every  week  dur- 
ing the  said  period  of  nine  weeks,  but  remained  in  Uniontown 
most  of  the  time ;  that  the  plaintiffs  claim  in  this  case  is  for 
his  mileage  under  the  act  of  May  12,  1887,  P.  L.  96. 

It  is  claimed  by  the  defendant  that  the  plaintiff  is  not  enti- 
tled to  mileage,  as  the  act  of  May  12, 1887,  above  referred  to, 
does  not  apply  to  Fayette  county ;  the  plaintiff's  claim  being 
stated  as  follows,  viz. :  Sixty-six  miles  circular  at  6ct8,  $3.96 ; 
9  mileages,  $3.96  each,  $35.64,  none  of  which  has  been  paid 
him,  although  demand  has  been  made  for  the  same,  and  all 
other  compensation  due  by  the  defendant  to  the  plaintiff  for 
or  on  account  of  the  said  county  auditing  having  been  paid  by 
the  defendant. 

If,  under  the  foregoing  facts  the  court  should  be  of  the 
opinion  that  plaintiff  is  entitled  to  recover  his  said  mileage, 
judgment  is  to  be  entered  for  the  plaintiff  for  $35.64,  with  in- 
terest from  March  1, 1888  ;  but  if  the  court  should  be  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  aforesaid, 
judgment  is  to  be  entered  for  the  defendant,  the  judgment  in 
either  case  to  carry  costs  and  both  parties  to  be  at  liberty  to 
sue  out  a  writ  of  error. 

And  now,  to-wit :  April  9, 1889,  by  leave  of  court,  the  case 
stated  in  the  above  action  is  amended  as  follows :  The  county 
commissioners  claim  that  the  act  of  May  12, 1887,  P.  L.  95, 
upon  which  the  plaintiff  relies  to  recover  said  mileage,  does 
not  apply  to  said  county  of  Fayette,  but  that  the  auditors  of 
said  county  are  to  be  paid  according  to  the  compensation  fixed 
by  the  act  of  February  5, 1869,  P.  L.  117,  a  special  law  for 
said  county,  to-wit : 
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"  Section  1.  Be  it  enacted  etc.,  that  itom  and  after  the 
first  day  of  June,  one  thousand  eight  hundred  and  sixty-nine, 
the  compensation  of  the  county  commissioners  and  county  au- 
ditors of  Fayette  county  shall  be  three  dollars  per  diem  for 
every  day  necessarily  employed  in  the  discharge  of  their  official 
duties;"  etc. 

The  act  of  May  12, 1887,  P.  L.  95,  is  as  foUows : 
"Section  1.  Be  it  enacted,  etc.,  that  from  and  after  the  pas- 
sage of  this  act,  the  auditors  of  each  county  shall  be  allowed, 
out  of  the  county  funds,  the  sum  of  three  dollars  each,  for  each 
and  every  day  necessarily  employed  in  the  discharge  of  their 
duties,  together  with  six  cents  per  mile  circular,  from  and  to 
their  homes,  once  for  each  and  every  week  so  employed." 

On  November  8, 1888,  the  court,  Ewing,  J.,  filed  the  follow- 
ing opinion  and  order. 

This  action  was  instituted  by  Francis  Morrison,  one  of  the 
county  auditors,  for  the  purpose  of  recovering  mileage  under  the 
provisions  of  act  of  May  12,  1887,  P.  L.  95,  the  county  com- 
missioners having  refused  to  allow  him  such  privilege,  because 
they  claim  that  said  act  does  not  apply  to  this  county,  but  that 
the  auditors  of  this  county  are  to  be  paid  according  to  the  com- 
pensation fixed  by  the  act  of  February  6,  1869,  P.  L.  117,  a 
special  law  for  this  county.  The  receipt  of  the  full  compensa- 
tion, prescribed  by  said  act  of  1869,  is  acknowledged  by  the 
plaintiff.  The  sole  inquiry  here,  then,  is  whether  or  not  the 
general  law  of  May  12, 1887,  repeals  the  special  law  of  Febru- 
ary 5,  1869,  as  to  the  compensation  of  county  auditors. 

There  is  no  repealing  clause  in  said  later  act.  In  Brown  v. 
County  Commissioners,  21  Pa.  43,  it  is  said,  that  *'  it  seems  to  be 
well  settled  that  a  general  statute  without  negative  words  can- 
not repeal  a  previous  statute  which  is  particular,  even  though 
the  provisions  of  one  be  different  from  the  other."  There  are 
no  negative  words  in  the  act  of  May  12,  1887.  To  the  same 
effect  is  the  ruling  in  the  case  of  Malloy  v.  Reinhard,  115  Pa. 
29,  which  turned  upon  the  construction  of  the  act  of  June  25, 
1885,  P.  L.  187,  which  has  a  repealing  clause  excepting  local 
laws;  and  the  court  there  held  that  even  had  such  repealing 
section  been  omitted,  the  local  statutes  would  not  have  been 
affected.     But  it  is  argued  the  language  of  the  act  of  1887  is 
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so  comprehensive  and  explicit  that  it  shows  that  a  repeal  of  all 
local  laws  on  the  subject  was  intended.  That  language  is, 
"  that  from  and  after  the  passage  of  this  act  the  auditors  of 
each  county  shall  be  allowed ;  "  and  the  language  in  the  act  of 
1885,  in  question  in  the  case  of  Malloy  v.  Reinhard,  supra,  is 
equally  explicit,  etc.,  for  that  act  says,  "  that  the  qualified 
electors  of  each  borough  and  township  in  this  commonwealth 
shall  be ; "  and  yet  it  was  decided  that  no  local  law  was  there- 
by repealed. 

And  it  will  not  do  to  argue  that  the  auditors  of  this  county 
should  receive  as  much  as  such  officers  elsewhere  in  the  state, 
for  the  court  does  not  fix  the  compensation,  but  the  legislature. 
There  are  doubtless  local  laws  in  other  counties  of  the  state 
whereby  the  auditors  of  those  counties  receive  more  than  is 
provided  in  the  act  of  1887,  and  the  auditors  of  those  counties 
would  have  their  compensation  reduced  if  the  act  of  1887  re- 
peals the  local  law  of  this  county,  for  then  it  would  repeal  all 
local  laws. 

Another  theory :  The  plaintiff  here  does  not  pretend  to  have 
earned  the  mileage  claimed  by  the  travel  of  the  distance  named, 
at  least  the  number  of  times  mentioned,  nor  at  all  by  the  route 
claimed  for ;  and,  in  any  event,  only  mileage  for  the  route  he 
traveled,  if  shorter  than  the  route  usually  adopted,  and  for 
the  times  actually  traveled,  could  be  claimed.  These  facts  are 
not  given  us.  It  can  hardly  be  that  it  was  intended  by  the  act 
of  1887  to  give  mileage  when  the  distance  was  not  traveled. 
The  special  law  of  February  5, 1869,  is  not  set  out  in  the  case 
stated,  as  it  should  be,  and  in  the  order  leave  will  be  given  to 
amend  in  that  respect. 

And  now,  November  8, 1888,  after  examination  and  consid- 
eration of  this  case,  leave  is  given  to  so  amend  the  case  stated 
as  to  set  out  the  local  law  of  February  5, 1869,  upon  which  de- 
fendant relies,  and,  therefore,  it  is  ordered  and  directed  that 
judgment  be  entered  in  said  case  stated,  in  favor  of  the  defend- 
ant for  cost  of  suit. 

Pee  Curiam. 

Judgment  having  been  entered  for  the  defendant,  the  plaint- 
iff took  this  writ  assigning  the  order  of  November  8, 1888,  as 
error. 

Vol.  cxxvn — 8 
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Syllabus. 
Mr.  Edward  Campbell^  for  the  plaintiff  in  error. 

Mr.  W.  O.  Chiller^  for  the  defendant  in  error. 

Per  Curiam  : 

The  act  of  February  5,  1869,  fixes  the  pay  of  the  county  au- 
ditors of  Fayette  county  at  three  dollars  per  day,  but  gives 
them  no  mileage.  It  was  a  local  act,  evidently  passed  because 
it  was  desired  by  that  county,  and  has  been  enforced  since  1869. 
The  act  of  May  12, 1887,  is  a  general  law,  fixing  the  pay  of 
county  auditors  throughout  the  state  at  three  dollars  per  day, 
"  together  with  six  cents  per  mile  circular,  from  and  to  their 
homes,  once  for  each  and  every  week  so  employed."  The  pres- 
ent county  auditors  of  Fayette  county  claim  that  they  are  now 
entitled  to  mileage  under  the  act  of  1887,  but  the  learned  judge 
below  thought  otherwise  and  disallowed  their  claim,  upon  the 
ground  that  the  local  act  of  1869  is  not  repealed  by  the  general 
law  of  1887.  In  this  we  see  no  error.  It  may  very  well  be  that 
the  auditors  of  Fayette  county  are  as  much  entitled  to  mile- 
age as  are  those  of  other  counties  in  the  state.  As  an  abstract 
proposition  this  may  be  conceded.  But  their  local  law  is  in 
the  way.  Now  that  it  gives  them  no  advantage  over  other 
parts  of  the  state  they  may  perhaps  see  their  way  to  get  it  re- 
pealed, in  which  event  the  general  law  would  apply.  For  the 
present  they  must  be  content  with  the  law  as  it  has  stood  for 
the  last  twenty  years. 

Judgment  affirmed. 


J.  F.  BLYMYER  v.  WILLIAM  COLVIN. 

BRROR  TO  THE  COURT  OF  COMMON  PLEAS  OP  BEDFORD 

COUNTY. 

Argued  May  16, 188»— Decided  May  27,  1889. 
[To  b«  reported.] 

(a)  A  borrower  received  $5,000  giving  a  bond  upon  which  judgment  was 
entered,  agreeing  at  the  time  to  pay  a  bonus  of  $800  for  the  loan.    <)n 
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Deoember  19th,  he  gave  the  lender  his  note  for  $300,  the  bonus  agreed 
upon,  payable  in  three  instalments. 

(b)  After  payment  of  one  instalment  on  the  note,  the  borrower  executed 
to  the  lender  a  new  bond  for  $5,000  secured  by  a  mortgage,  whereupon 
the  judgment  referred  to  was  satisfied ;  subsequently,  he  paid  the  re- 
maining instalments  of  the  $300  note. 

1.  In  such  case,  the  bonus  represented  by  the  note  of  December  19th  was 
asarious,  and  in  an  action  by  an  assignee  of  the  bond  and  mortgage, 
the  debtor  was  entitled  to  credit  upon  the  mortgage  debt  for  all  the  pay- 
ments made  upon  that  note :  Colvin  v.  Blymyer,  121  Pa.  582,  explained. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and 

McCOLLUM,  JJ. 

No.  897  January  Term  1889,  Sup.  Ct ;  court  below.  No.  403 
September  Term  1887,  C.  P. 

On  August  24, 1887,  a  scire  facias  sur  mortgage  was  issued 
at  the  suit  of  William  Colvin,  assignee  of  John  H.  Brice, 
against  John  F.  Blymyer.     The  plea  was  payment. 

At  the  trial  on  February  18, 1888,  before  Baer,  P.  J.,  there 
was  a  verdict  for  the  defendant  and  judgment  thereon,  fol- 
lowed by  a  writ  of  error  to  No.  30  July  Term  1888,  Sup.  Ct., 
wherein  the  judgment  was  reversed,  and  a  venire  facias  de 
novo  awarded :  Colvin  v.  Blymyer,  121  Pa.  582. 

At  the  second  trial  on  November  26, 1888,  the  plaintiff  put 
in  evidence  the  mortgage  and  bond  of  John  F.  Blymyer  to  John 
H.  Brice,  dated  December  26,  1879,  for  $5,000,  assigned  on 
September  20,  1880,  to  William  Colvin,  with  credits,  and 
rested.     The  following  facts  were  then  made  to  appear : 

In  September,  1879,  certain  real  estate  was  advertised  to  be 
sold  at  sheriff's  sale  which  John  F.  Blymyer  wished  to  purchase. 
To  enable  him  to  make  the  purchase,  John  H.  Brice  agreed  to 
loan  him  $5,000,  to  be  secured  by  bond  and  mortgage  upon  the 
land  when  he  had  obtained  the  title.  For  this  loan  Brice  was 
to  receive  a  bonus  of  $300.  The  sheriff's  sale  was  made 
and  the  property  knocked  down  to  Blymyer.  To  obtain  the 
sheriff's  deed,  it  was  then  arranged  that  Blymyer  should  give 
his  jugment  note  to  Brice,  who  would  advance  the  money  and 
enter  judgment  on  the  note,  as  a  temporary  arrangement  until 
the  bond  and  mortgage  could  be  prepared  and  delivered,  when 
the  judgment  was  to  be  satisfied.  The  judgment  note  for 
•5,000  was  executed  and  delivered  by  Blymyer  to  Brice  on 
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September  22,  1879,  the  whole  o^  the  $5,000  paid  by  Brice  to 
the  sheriff,  and  on  September  24, 1879,*  judgment  was  entered 
on  the  note  to  No.  26  November  Term  1889. 

On  December  19,  1879,  Brice  called  upon  Blymyer  for  the 
bonus  to  be  paid  for  the  loan  of  the  $5,000,  when  Blymyer  not 
having  the  money,  gave  to  Brice  a  judgment  note  for  $800, 
payable  January  1,  1880,  $100;  February  1,  1880,  $100; 
March  1,  1880,  $100.  Judgment  was  not  entered  on  this  note, 
but  it  was  paid  off  by  Blymyer  as  follows :  December  23, 1879, 
$100;  January  80,  1880,  $100;  March  1,  1880,  $100. 

On  December  26, 1879,  to  carry  out  the  arrangement  orig- 
inally made,  Blymyer  executed  in  favor  of  Brice  a  new  bond 
for  $5,000,  and  a  mortgage  securing  it  upon  the  property  pur- 
chased at  sheriff's  sale.  This  bond  and  mortgage  were  deliv- 
ered to  Brice  on  January  12,  1880,  and  recorded  the  same 
day.  On  January  13th,  the  judgment  for  $5,000  entered  to 
No.  26  November  Term  1879  was  marked  as  follows:  "Jan- 
nary  13, 1880.  This  judgment  satisfied  by  mortgage  given  to 
me  January  12, 1880.  John  H.  Bjiice."  On  September  20, 
1880,  Brice  assigned  the  bond  and  mortgage  to  William  Colvin, 
the  plaintiff  in  this  suit,  who  purchased  without  inquiry  of  the 
mortgagor.  Blymyer  paid  to  Colvin  the  debt  and  interest  upon 
the  bond  and  mortgage,  less  credit  claimed  for  the  payments 
made  on  the  note  of  December  19, 1879,  for  $300. 

The  court,  Baer,  P.  J.,  charged  the  jury  as  follows : 

The  plaintiff  in  this  suit  seeks  to  recover  a  balance  due  on  a 

judgment,  amounting  at  this  time,  as  he  claims,  to  $185.92. 
This  case  was  tried  before,  and  then  the  controversy  was  as 

to  three  payments  of  $100  each,  which  had  not  been  allowed. 

We  directed  the  jury  then  to  give  credit  for  those  three  pay- 

♦  In  the  paper  book  of  the  plaintiflf  in  error  in  Colvin  v.  Blymyer,  121 
Pa.  582,  an  offer  appears  in  the  testimony  printed  as  follows :  •*  I  now 
offer  judgment  24th  December,  No.  26  December  Term,  1879."  And  in 
the  Ilistoiy  of  the  Case  in  the  same  paper  book  the  note  of  September  22, 
1879,  is  copied  and  followed  with  this  remark :  *•  Upon  this  note  judgment 
[was]  entered  in  the  Court  of  Common  Pleas  on  the  24th  day  of  Decem- 
ber 1879,  and  there  remained  until  satisfied  without  any  objections  from 
any  quarter."  In  other  parts  of  the  •*  History,"  the  date  of  the  entry  of 
the  judgment  is  given  as  September  24,  1879.    See  Matt.  XVIII :  7. 
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ments,  because,  though  they  were  called  a  bonus,  they  were 
in  reality  money  paid  as  usury.  The  Supreme  Court  affirmed 
us  as  to  this  being  usury,  but  they  say  we  erred  in  allowing 
$300  instead  of  $200,  inasmuch  as  the  first  *100  paid,  though 
usury,  could  not  be  set  off  as  a  payment  in  this  judgment. 
But  as  to  this,  the  counsel  for  the  defendant  holds  that  the  Su- 
preme Court  were  led  into  error  by  a  misprint  in  the  paper 
books,  and  now  contends  that  he  is  entitled  to  have  a  credit 
for  the  $100  excluded  by  the  Supreme  Court. 

From  the  opinion  of  that  court  an  error  does  appear.  It 
was  assumed  by  that  court  that  the  original  judgment  for 
$5,000  was  entered  on  December  24, 1879,  and  that  the  $100, 
now  contended  for,  was  paid  the  day  before  the  entry;  whereas 
in  point  of  fact  the  judgment  was  entered  three  months  earlier, 
namely,  on  September  24, 1879,  and  before  the  $100  were  paid. 

We  need  not  inquire  whether  the  court  above  based  its  rul- 
ing upon  the  fact  there  appearing,  the  payment  of  the  $100 
before  the  entry  of  the  judgment,  or  on  the  apparent  fact  that  it 
was  paid  before  the  judgment  was  marked  satisfied,  because  we 
are  not  a  court  of  error,  but  that  court  is.  They  can  supervise 
our  rulings ;  we  cannot  supervise  theirs.  [Therefore,  as  they 
held  that  this  court  should  have  instructed  the  jury  that  the 
defendant  was  only  entitled  to  a  credit  for  two  payments  made, 
namely,  one  on  January  30, 1880,  and  one  on  March  1, 1880, 
of  $100  each,  we  must  and  now  do  instruct  you  that  the  de- 
fendant is  only  entitled  to  credit  for  the  two  payments  of  $100 
each,  which  were  made,  respectively,  on  January  80,  1880, 
and  on  March  1,  1880 ;  and  that,  after  applying  these  credits 
to  the  amount  appearing  due  after  all  the  undisputed  credits 
have  been  allowed,  the  plaintiff  will  be  entitled  to  a  verdict 
•for  such  sum  as  remains  unpaid,  interest  being  computed  until 
this  day.]  ^ 

[A  calculation  is  made  which  shows  a  balance  of  $185.92. 
The  plaintiff's  calculation  seems  to  be  correct,  on  the  basis  of 
this  charge,  and  your  verdict  must,  therefore,  be  for  the  plaint- 
iff for  the  amount  found  to  be  unpaid,  which  is  $185.92.]  * 

If  the  Supreme  Court  assumed  facts  which  were  erroneous, 
and  if  it  affected  their  ruling,  the  defendant  will  have  a  stand- 
ing in  that  court,  on  motion  for  a  modification  of  its  decree, 
though  he  may  lose  his  case  here. 
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The  jury  returned  a  verdict  for  the  plaintiff  for  $185.92. 

A  rule  for  a  new  trial  having  been  discharged,  judgment 
was  entered  on  the  verdict,  when  the  defendant  took  this  writ, 
assigning  for  error : 

1,  2.  The  portions  of  the  charge  included  in  [  ]  ^  * 

Mr.  Alexander  King^  for  the  plaintiff  in  error. 

Counsel  cited:  Earnest  v.  Hoskins,  100  Pa.  561 ;  Campbell 
V.  Sloan,  62  Pa.  481 ;  Schutt  v.  Evans,  109  Pa.  625 ;  Monta- 
gue V.  McDowell,  99  Pa.  266. 

Mr,  John  Oeaana  (with  hiip  Mr.  M.  A.  PoinUi)^  for  the  de- 
fendant in  error. 

Counsel  cited :  Bly  v.  Second  N.  Bank,  79  Pa.  458 ;  Hop- 
kins V.  West,  83  Pa.  109 ;  Rutherford  v.  Boyer,  84  Pa.  347 ; 
Montague  v.  McDowell,  99  Pa.  266. 

Opinion,  Mr.  Justice  Clabk: 

When  this  case  was  here  before,  121  Pa.  682,  the  paper 
book  of  the  defendant  in  error*  erroneously  stated  that  the 
judgment  on  the  original  $5,000  bond  had  been  entered  De- 
cember 24, 1879,  and  the  judgment  of  this  court  was  founded 
upon  the  assumption  that  this  was  the  correct  date  of  its  entry. 
The  correction  of  this  eiTor  places  the  $100  paid  December  23, 
1879,  upon  the  same  footing  as  the  succeeding  payments  of 
$100  each,  made  January  30  and  March  1,  1880,  respectively. 

All  of  these  three  payments  were  made  after  judgment  had 
been  confessed  on  the  original  bond ;  and,  as  the  $300  note, 
given  as  a  bonus,  must  be  treated  as  a  device  to  evade  the 
usury  laws,  these  payments  upon  it  must  be  treated  as  pay- 
ments upon  the  original  debt.  The  bond  and  mortgage  were 
given  for  the  same  debt  as  the  judgment;  the  transaction  was 
a  mere  change  of  securities  for  the  same  loan,  and  the  law  will 
apply  the  payments  of  usurious  interest  as  payments  upon  the 
principal.  Had  this  error  of  counsel,  or  of  the  printer,  as  the 
case  may  be,  been  called  to  our  attention,  we  would  have  modi- 
fied our  opinion,  and  entered  a  judgment  in  accordance  with 
the  real  facts  of  the  case. 

The  judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded. 


•Plaintiff  in  error,  in  that  case. 
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COUNTY  OF  FAYETTE  v.  GEORGE  LAING. 

KB&0&  TO   THE   COUBT  OF    COMMON  PLEAS   OF  FAYETTB 

COUNTY. 

Argued  May  15,  1889— Decided  May  27,  1889. 

<a)  A  contract,  whereby  plaintiffs  covenanted  to  erect  Ck>UQty  Home 
buildings  for  a  stipulated  sum,  provided  for  authorized  changes  to  be 
made  in  the  work  and  materials  when  necessary,  and  for  a  reference  of 
any  disagreements  between  the  parties  to  the  conclusive  decision  of  the 
architect. 

(6)  The  plalntifi^  clumed  completion  of  the  building  according  to  the 
contract,  and  the  cocmty  claimed  deductions  for  deficiencies  in  work 
and  materials,  but  no  reference  of  the  matters  in  dispute  was  ever  made 
to  the  decision  of  the  architect. 

(c)  The  plaintiffs  brought  suit  to  recover  the  balance  clumed,  and  on  the 
trial  the  judge  submitted  the  question  of  fact  to  the  jury,  instructing 
that  the  duty  to  refer  disputes  to  the  architect  for  settlement  was  mutual, 
and  defendant  could  not  take  advantage  of  its  own  neglect. 

1.  On  error,  it  was  held  that  there  was  no  such  error  apparent  in  the  re- 
cord as  would  justify  a  reversal  of  the  judgment  for  the  plaintiffs ;  that, 
while  the  architect  had  made  no  formal  award,  he  had  practically  set- 
tled the  matters  in  dispute,  and  as  he  was  now  dead  it  would  do  no 
practical  good  to  reverse  because  no  such  formal  award  had  been  made. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and 

McCOLLUM,  JJ. 

No.  416  January  Term  1889,  Sup.  Ct. ;  court  below,  No. 
82  March  Term  1885,  C.  P. 

On  December  29, 1884,  W.  F.  Patterson  and  John  M.  Kuhn, 
partners  under  the  firm  name  of  Patterson  &  Kuhn,  brought 
covenant  agamst  the  county  of  Fayette,  to  recover  a  balance 
clahned  upon  a  contract  entered  into  by  them  for  the  erection 
of  County  Home  buildings.  The  defendant  pleaded,  cove- 
nants performed  absque  hoc.  On  June  11, 1886,  George  Laing,» 
assignee  of  the  plaintiff  firm  for  the  benefit  of  creditors,  was 
substituted  as  plaintiff  upon  the  record. 

At  the  trial  on  February  25, 1889,  before  Hazen,  P.  J.,  17th 
district,  holding  special  term,  it  was  made  to  appear  that  on 
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June  14, 1883,  Patterson  &  Kulin  entered  into  a  written  agree- 
ment with  the  county  commissioners  whereby  they  agreed  to 
build  the  County  Home  buildings  according  to  printed  specifi- 
cations and  conditions  which  were  made  a  part  of  the  contract, 
for  the  sum  of  $90,000.  The  contract  provided  that  necessary 
changes  could  be  made  in  the  work  and  materials,  and  that  the 
amount  to  be  added  or  deducted  from  the  contract  price,  on 
account  of  authorized  changes,  was  to  be  determined  by  the 
architect,  and  that  any  disagreements  or  dilfferences  between 
the  contracting  parties  should  be  referred  to  and  decided  by 
the  architect,  whose  decision  should  be  final  and  conclusive 
upon  the  parties.  Patteraon  .&  Kuhn  claimed  complete  per- 
formance of  the  contract  and  the  right  to  recover  a  balance  of 
$8,500 ;  the  commissioners  claimed  that  the  work  and  materials, 
were  not  in  accordance  with  the  contract;  but  neither  of  the 
contracting  parties  had  offered  to  refer  the  disputed  matters  to 
the  decision  of  the  architect.  The  architect  was  dead  at  the 
time  of  the  trial,  but  it  was  shown  that  before  his  death  he  had 
given  to  Patterson  &  Kuhn  the  following  certificate : 

"  Uniontowtst,  December  12, 1884. 
"  Commissioners  of  Fayette  County,  Pa. 

Dbab  Bibs  :  Messrs.  Patterson  &  Euhn  having  substantially 
completed  the  erection  of  new  county  home  building,  but  the 
building  not  being  formally  accepted  by  the  Board  of  Commis- 
sioners, I  respectfully  recommend  the  payment  of  three  thou- 
sand five  hundred  dollars,  being  a  purpart  of  last  payment  of 
twelve  thousand  dollars.  J.  W.  Drum, 

Architect." 

The  court  submitted  to  the  jury  all  the  questions  of  fact 
arising,  and  instructed  as  to  certain  positions  taken  by  the  de- 
fendant as  follows : 

The  defendant  has  asked  the  court  to  instruct  you  upon  the 
following  points. 

1.  That  under  all  the  evidence  the  plaintiff  is  not  entitled  to 
recover. 
•     Answer :  This  is  not  affirmed.^ 

4.  If  the  jury  find  from  the  testimony  that  the  architect  was 
to  be  the  final  arbiter  of  any  dispute  under  the  contract,  and 
that  the  amount  claimed  in  this  suit  or  any  part  thereof  was  in 
dispute  and  no  effort  was  made  by  the  said  Patterson  &  Euhn 
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to  refer  the  same  to  the  said  architect,  nor  was  such  reference 
made,  the  plaintiff  is  not  entitled  to  recover. 

Answer :  This  is  not  affirmed  as  a  whole.  The  duty  to  refer 
disputes  to  the  architect  under  this  contract  being  mutual,  de- 
fendant cannot  take  advantage  of  its  own  neglect  of  a  mutual 
duty  to  the  detriment  of  its  adversary.  And  further,  it  is  a 
question  for  the  jury,  from  all  the  proofs  in  the  case,  to  deter- 
mine whether  or  not  the  architect  did  not  find  and  certify  as  a 
fact  that  there  had  been  a  substantial  compliance  with  and  com- 
pletion of  the  contract  by  the  contractors.* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4,990. 
Judgment  having  been  entered,  the  defendant  took  this  writ, 
assigning  as  error,  inter  alia : 

1,  2.  The  answers  to  the  defendants  points.*  * 

Mr.  W.  G-,  Chiller  (with  him  Mr.  A.  D.  Boyd)^  for  the 
plaintiff  in  error. 

Mr.  JR.  JET.  Lindsey^  for  the  defendant  in  error. 

Pee  Curiah: 

An  examination  of  the  numerous  specifications  discloses  no 
such  error  as  would  justify  us  in  reversing  this  judgment. 
The  objection  that  there  was  no  formal  submission  of  the  sub- 
jects of  dispute  to  the  architect,  loses  much  of  its  force  in  view 
of  the  fact  that,  although  he  made  no  formal  award,  yet  he 
practically  settled  them.  As  the  architect  is  now  dead  it  would 
do  no  practical  good  to  reverse  the  case  upon  such  a  question 
as  this.  It  was  a  case  for  the  jury  and  we  see  no  reason  why 
the  judgment  should  not  stand. 

Judgment  affirmed. 
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THOS.  J,  MILLER  v.  COMMONWEALTH. 

BRBOB  TO  THE  COURT  OF  COMMON  PLBAS  OF  UNION  COUNTY. 

Argued  May  15,  1889— Decided  May  27,  1889. 

The  surety  on  the  recognizance  of  a  defendant  convicted  of  desertion, 
conditioned  that  the  defendant  will  pay  a  weekly  sum  for  the  support 
of  his  wife,  cannot  be  ^solved  from  liability  by  an  offer  to  surrender 
the  body  of  the  principal :  the  obligation  of  the  recognizance  is  volun- 
tary and  can  be  discharged  only  by  payment  according  to  its  terms. 

Before  Paxson,  C.  J.,  Gbben,  Clark,  Williams  and  Mc- 

COLLUM,  J  J. 

Nos.  16, 17  July  Term  1889,  Sup.  Ct. ;  court  below,  Nos.  41, 
42  March-  Term  1888,  C.  P. 

On  January  28, 1888,  two  several  actions  in  assumpsit  were 
brought  in  the  name  of  the  Commonwealth  as  plaintiff,  against 
Thomas  B.  Miller  and  Thomas  J.  Miller  as  defendants,  the 
statement  of  claim  filed  in  each  case  charging  a  liability  of  the 
defendants  upon  a  recognizance  entered  into  in  the  Court  of 
Quarter  Sessions  of  Union  county,  in  a  proceeding  wherein 
Thomas  B.  Miller  had  been  adjudged  guilty  of  wife  desertion 
and  sentenced  to  pay  the  costs  of  prosecution  and  a  certain  sum 
per  week  towards  the  support  of  his  wife,  the  complainant. 

The  writ  was  returned  nihil  habet  as  to  Thomas  B.  Miller, 
but  served  upon  Thomas  J.  Miller,  who  appeared  and  in  each 
case  filed  an  aflBdavit  of  defence.  The  plaintiff  took  rules  for 
judgment  for  want  of  suflBcient  affidavits  of  defence. 

The  nature  and  character  of  the  defence  made,  sufficiently 
appears  from  the  opinion  of  the  court  below,  Bucher,  P.  J., 
filed  on  March  11, 1889: 

Proceedings  were  iustituted  by  the  wife  of  Thomas  B.  Mil- 
ler against  him  in  the  Quarter  Sessions  for  desertion,  under 
the  act  of  April  13, 1867,  P.  L.  78.  After  hearing  had,  the 
husband  was  adjudged  guilty  of  deserting  his  wife,,  and  was 
sentenced  to  pay  her  a  certain  stipend  per  week.     He  entered 


Digitized  by 


Google 


MILLER  V.  COMMONWEALTH.  128 

Opinion  of  Court  below. 

into  recognizance  with  his  father,  Thomas  J.  Miller,  as  his 
surety,  to  comply  with  the  order  of  the  court.  Subsequently 
to  this,  the  wife  applied  to  the  Sessions  for  an  increase  of  the 
allowance,  which  after  hearing  had  was  granted,  and  the  de- 
faulting husband,  Thomas  6.  Miller,  was  sentenced  to  pay  this 
increase,  and  he  entered  into  a  second  recognizance  with  his 
father  as  surety  to  pay  the  sentence  of  the  court.  Default 
having  been  made  in  the  payments  as  provided  in  the  recog- 
nizances, separate  suits  were  brought  against  the  recognizors 
upon  each  recognizance.  Thomas  J.  Miller,  the  surety,  filed 
affidavits  of  defence.  We  have,  then,  two  cases  which  are 
controlled  by  the  same  legal  principles  and  can  for  that  reason 
be  disposed  of  together. 

It  IB  alleged  that  the  affidavits  of  defence  are  insufficient  to 
prevent  judgment.  The  ground  of  defence  set  up  in  the  affi^ 
davits  is,  "  that  the  said  recognizance  becoming  burdensome  to 
your  deponent  (defendant),  he  produced  the  body  of  the  said 
Thomas  B.  Miller  before  the  Court  of  Quarter  Sessions  of 
Union  county,  and  by  his  petition  to  the  said  court  setting  forth 
the  facts  as  aforesaid  offered  to  surrender  the  said  Thomas 
B.  Miller  into  custody  for  the  purpose  of  relieving  him  of 
his  recognizance ;  tJiat  the  said  court  declined  t6  permit  the 
petition  to  be  heard  and  declined  to  permit  your  deponent  to 
surrender  the  said  Thomas  B.  Miller  into  custody  in  relief  of 
his  recognizance,  but  held  that  the  recognizance  could  not  be 
discharged  in  any  other  way  than  by  payment  of  the  same ; 
and  your  deponent  averring  that  he  will  prove  on  the  trial  the 
offer  and  refusal  of  the  suiTender  of  the  principal  into  custody, 
as  above  set  forth,  says  it  works  a  discharge  of  your  deponent 
from  the  recognizances  set  forth  in  plaintiff's  statements." 

In  motions  like  the  present  we  are  to  assume  that  the  de- 
fendant can  and  will  prove  at  the  trial  all  the  facts  set  up  in 
the  affidavit ;  nevertheless,  it  may  be  permitted  us  in  our  own 
vindication  to  say  that  the  allegation  that  the  court  declined 
to  permit  the  petition  to  be  heard  is  a  mistake,  as  the  records 
of  the  Quarter  Sessions  fully  attest.  The  record  shows  that 
no  petition  was  presented,  but  a  paper  was  read  and  handed 
up  to  the  court  which  reads  thus : 

"  And  now,  Sept.  21, 1887,  T.  J.  Miller  bail  in  the  sum  of  two 
hundred  dollars  for  the  compliance  by  Thomas  B.  Miller,  the 
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defendant  in  the  above  cause,  with  the  sentence  of  the  court 
in  said  case  imposed,  moves  the  court  to  direct  the  prothon- 
otary  to  issue  to  him  a  bail  piece  to  arrest,  detain  and  surren- 
der the  said  Thomas  B.  Miller,  according  to  the  act  of  assem- 
bly in  such  case  made  and  provided."  Indorsed :  "  Eo  Die» 
the  court  refuses  the  application ;  to  which  T.  J.  Miller  ex- 
cepts, and  bill  sealed  at  his  instance."  Our  only  apology  for 
this  digression  is  to  relieve  ourselves  of  the  imputation  that 
we  refused  to  hear  the  petition. 

We  come  now  to  consider  the  merits  of  the  affidavits  strip- 
ped of  all  verbiage.  The  affidavit  sets  up  as  a  ground  of  de- 
fence that  defendant  became  surety  for  Thomas  B.  Miller,  who 
had  been  ordered  to  pay  a  stipend  to  his  wife,  whom  he  had 
deserted,  and  that,  having  paid  a  portion  of  the  stipend  which 
by  his  recognizance  he  agreed  to  do,  he  became  weary  of  pay- 
ing more,  and  that  his  offer  to  surrender  his  principal  to  jail 
was  a  satisfaction  of  the  recognizance.  If  recognizances  en- 
tered into  in  desertion  cases  can  be  satisfied  and  paid  in  this 
way,  there  would  be  no  advantage  in  taking  them,  other  than 
to  enable  the  principal  debtor  and  his  surety  to  select  the  most 
fitting  season  of  the  year  for  the  former  to  serve  his  time  in 
jail.  The  defendant  was  not  bound  to  enter  into  the  recogni- 
zances. He  did  it  voluntarily  and  by  the  very  terms  of  the 
obligation  he  could  only  absolve  himself  by  payment  and  not 
by  the  surrender  of  the  body  of  his  principal  to  the  common 
jail.  In  Commonwealth  v.  Gaul,  2  Wood.  Dec.  70,  it  is  said  : 
"  It  was  the  manifest  purpose  of  the  criminal  procedure  act  of 
March  31,  1860,  to  give  the  surety  of  the  defendant  in  a  crim- 
inal prosecution  the  right  to  a  bail  piece  only  while  the  origi- 
nal complaint  was  pending  and  undetermined,  and  before  a 
final  liability  on  the  part  of  the  surety  had  been  incurred." 
Such  a  bail  piece  was  held  to  be  a  sufficient  warrant  or  au- 
thority for  the  proper  sheriff  or  jaQer  to  receive  the  said  prin- 
cipal and  have  him  forthcoming  to  answer  the  matter  or 
matters  alleged  against  him.  It  was  also  held  in  Directors  of 
the  Poor  v.  Dungan,  64  Pa.  402,  that  the  surety  of  a  party- 
sentenced  for  bastardy  could  not  absolve  himself  from  liability 
save  by  payment.  Commonwealth  v.  Jones,  90  Pa.  432,  does 
not  sustain  the  contention  of  the  defendant.  It  simply  de- 
cides that  the  Quarter  Sessions  has  power  to  modify  orders 
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and  decrees  in  desertion  cases,  and  that  such  action  cannot  be 
reviewed  in  the  Supreme  Court.  To  the  same  effect  is  Phila- 
delphia City  V.  Owens,  12  W.  N.  292.  U  we  give  to  these 
cases  their  full  force  and  effect  it  will  not  aid  the  defendant. 
We  know  of  no  statute  or  rule  of  law  which  requires  the  court, 
at  the  instance  of  a  surety  in  a  desertion  case,  to  accept  the 
body  of  the  defendant  in  satisfaction  of  the  recognizance.  If 
there  be  such  statute  or  rule,  it  looks  to  us  that  application 
must  be  made  in  the  Sessions,  and  if  refused  there  it  must  stand 
nntil  reversed  in  the  Supreme  Court.  Reversal  cannot  be  had 
by  overhauling  in  the  Common  Pleas  the  decree  made  in  the 
Sessions,  as  is  attempted  here.  The  affidavits  disclose  no 
ground  of  defence  and  the  rules  must  be  made  absolute. 

• 
Judgments  having  been  entered  against  the  defendant  (in 
what  form  or  in  how  much  did  not  appear  in  the  paper  books), 
the  defendant  took  these  writs,  assigning  for  error : 

1.  The  Court  of  Common  Pleas  had  no  jurisdiction  in  the 
cases,  as  the  recognizances  had  not  been  forfeited. 

2.  The  court  erred  in  making  the  rules  for  judgment  for 
want  of  sufficient  affidavits  of  defence  absolute. 

Mr.  Andrew  S.  Dill  (with  him  Mr.  E,  M.  Beale)^  for  the 
plaintiff  in  error. 

Mr.  J.  MerriU  Linn  (with  him  Mr.  J,  F.  Dunean'),  for  the 
defendant  in  error. 

Per  Curiam: 

The  judgment  in  each  of  the  above  cases  ia  affirmed  upon 
the  opinion  of  the  learned  judge  of  the  court  below. 

Judgment  affirmed. 
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MES,  TO  USE  V.  GEO.  NOAKER,  ET  AL. 

HE  COURT  OF  COMMON  PLEAS  OF  UNION  COUNTY. 
Argued  May  15, 1889— Decided  May  27,  1889. 

AXSON,  C.  J.,  Green,  Clark,  Williams  and 
JJ. 

ly  Term  1889,  Sup.  Ct. ;  court  below.  No.  38  Afarch 
C.  P. 

iry  6, 1886,  a  writ  of  scire  facias  sur  mortgage  was 
R.  James,  to  use  of  Ann  W.  James,  against  George 
Catharine  Noaker.  On  March  20, 1886,  the  de- 
i  an  affidavit  of  defence  and  afterward  a  supple- 
ivit  of  defence,  the  two  setting  out  in  many  pages 
d  series  of  facts  and  accounts  claimed  to  affect 
T  on  said  mortgage.  The  plaintiff  entered  a  rule 
;  for  want  of  a  sufficient  affidavit  of  defence,  which 
rument  was  discharged,  the  court,  Bucher,  P.  J., 
nion.  Thereupon  the  plaintiff  took  this  writ,  as- 
ror  the  order  discharging  the  rule  for  judgment. 

^rUl  Linn^  for  the  plaintiff  in  error. 

d  H.  Orwig^  for  the  defendant  in  error. 

[AM: 

the  affidavit  of  defence  was  sufficient  to  carry  the 
jury.  As  it  may  come  up  again  we  refrain  from 
)n  of  it  at  present. 

Order  affirmed. 
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APPEAL  OF  THOMAS  S.  LEWIS. 
[EsTATB  OF  John  L.  Lkwis.] 

FROM  THE  DEGBEB  OP  THB  ORPHANS'    OOUBT  OP  UNION 

COUNTY. 

Argued  May  15, 188&-Declded  May  27, 1889. 

The  finding  of  an  auditor,  that  an  heir  at  law  had  been  advanced  by  the 
decedent  in  the  purchase  of  a  farm  the  deed  for  which  was  made  direct- 
ly to  the  son,  being  based  upon  sufficient  evidence  and  approved  by  the 
court,  the  decree  confirming  the  report,  etc.,  will  not  be  reversed. 

Before  Paxson,  C.  J.,  Gkben,  Clabk,  Williams  and  Mc- 
COLLUM,  J  J. 

No.  434  Januaiy  Term  1889,  Sup.  Ct. ;  court  below,  number 
and  term  not  given. 

On  May  20, 1869,  John  L.  Lewis  died  intestate,  leaving  no 
widow  but  five  children,  as  his  heirs  at  law.  After  unsuccess- 
ful proceedings  by  bill  in  equity  to  enforce  an  alleged  family 
arrangement  and  disposition  of  the  property,  partition  proceed- 
ings were  instituted  in  the  Orphans'  Court,  wherein  the  real 
estate  of  the  decedent  was  divided,  accepted  at  the  valuation 
by  certain  heirs  entitled,  and  awarded  to  them  by  formal  de 
crees,  upon  their  entering  into  recognizances  conditioned  to 
pay  the  costs  of  partition  and  the  amount  of  owelty  due  to 
Thomas  S.  Lewis,  to  whom  no  award  of  land  was  made.  There- 
upon, one  of  the  acceptors  came  into  court  and  filed  a  petition 
setting  forth  that  Thomas  S.  Lewis,  in  the  lifetime  of  his  father, 
had  been  advanced  by  the  latter  in  the  purchase  of  two  parcels 
of  real  estate.  One  of  these  parcels  was  known  as  the  Kelly 
farm  which,  as  was  alleged,  had  been  purchased  by  John  L. 
Lewis  in  his  lifetime  for  $6,594,  all  of  the  purchase  money  be- 
ing paid  by  him,  except  $1,800  remaining  as  a  dower  principal 
for  the  protection  of  the  widow  of  Joseph  Kelly,  deceased,  and 
the  deed  made  to  Thomas  S.  Lewis. 

On  September  24,  1887,  Mr.  Alfred  Hayes  was  appointed 
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auditor  to  ascertain,  inter  alia,  "  as  to  whether  there  be  any 
owelty  due  Thomas  S.  Lewis,  as  one  of  the  heirs  of  John  S. 
Lewis,  deceased,  after  the  advancements  shall  be  duly  charged." 
On  September  17, 1888,  the  auditor  submitted  his  report,  which 
so  far  as  relating  to  the  subject  matter  of  this  cause,  was  as 
follows : 

******** 

Considering  these  questions  in  their  order,  the  first  matter 
for  determination  is  whether  any  advancements  were  made  to 
the  heirs  of  John  L.  Lewis  by  said  decedent  in  his  lifetime,  and 
if  so  to  whom,  and  to  what  extent. 

An  advancement  is  defined  to  be  "  a  pure  and  irrevocable 
gift  by  a  parent  in  his  lifetime  to  his  child,  on  account  of  such 
child's  share  of  the  estate  after  the  parent's  decease : "  Bright- 
ly's  Eq.,  889.  "  An  advancement  is  an  irrevocable  gift  by  a 
parent  to  a  child  of  the  whole  or  part  of  what  it  is  supposed  the 
child  will  be  entitled  to  on  the  death  of  the  parent  intestate : " 
Eshleman's  App.,  74  Pa.  42.  "  Advancement  is  a  question  of 
intent.  That  intent  must  be  proven  to  have  existed  at  the 
time  of  the  transaction  and  by  the  contemporary  acts  and  dec- 
larations of  the  parties : "  Merkel's  App.,  89  Pa.  840.  If  a 
parent  purchase  land  in  the  name  of  his  son,  it  is  prima  facie 
an  advancement :  Phillips  v.  Gregg,  10  W.  168.  "  Where  a 
father  conveys  land  to  a  child  it  is  prima  facie  an  advancement, 
and  this  question  may  be  settled  after  a  partition  of  the  father's 
remaining  real  estate,  in  the  distribution  of  the  value  thereof: " 
Dutch's  App.,  67  Pa.  461.  "  Where  real  estate  is  conveyed  by 
a  father  to  a  child,  the  legal  presumption  is  that  it  is  intended 
to  be  an  advancement.  To  overbear  this  presumption  there 
must  be  proof  of  distinct  explanatory  facts.  Thus,  it  was  ruled 
in  Dutch's  App.,  67  Pa.  461,  that  a  conveyance  of  land  by  a 
father  to  a  child  directly,  or  by  payment  of  the  purchase  money 
and  having  the  deed  made  to  the  child,  is  prima  facie  an  ad- 
vancement, and  this  presumption  is  greatly  strengthened  when 
the  value  of  the  land  bears  any  considerable  proportion  to  the 
father's  whole  estate:"  Storey's  App.,  88  Pa.  97.  "In  the 
absence  of  direct  evidence  accompanying  a  gift,  the  question 
of  advancement  must  be  determined  from  a  consideration  of 
the  surrounding  facts : "  Knabb's  Estate,  80  Leg.  Int.  861.  A 
difference  seems  to  be  recognized  between  advancements  in 
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land  and  advanoements  in  money,  as  to  tl^eir  proof.  ^  If  a  parent 
conveys  land  to  the  child  from  considerations  of  love  andafiEection 
only,  or  pays  the  purchase  money  of  land  conveyed  by  another 
to  the  child,  the  law  presumes  it  an  advancement  though  not 
conclusively ;  but  where  personal  chattels  or  money  are  deliv- 
ered to  the  child  of  paid  for  him,  there  must  be  evidence  of  an 
intention  to  make  an  advancement  beyond  the  unexplained 
act  of  delivery  or  payment: "  Miller's  App.,  40  Pa.  61. 

It  is  possible  that  John  L.  Lewis  paid  all  the  purchase  money 
of  the  Clingan  farm  with  his  own  funds,  but  it  is  also  possible 
that  he  did  not  do  so.  To  say  the  least,  there  is  manifestly  an 
insufficiency  of  evidence  to  warrant  a  finding  that  the  undi- 
vided one  half  of  the  Clingan  farm  was  an  advancement  to 
Thomas  S.  Lewis,  and  the  auditor  therefore  concludes  that  it 
was  not. 

We  now  come  to  a  consideration  of  the  same  question,  as  it 
relates  to  the  Kelly  farm. 

It  is  to  be  borne  in  mind  that  the  declarations  made  by  the 
father,  at  the  time  the  alleged  advancement  was  made,  are 
competent  and  extremely  important  in  a  determination  of  the 
question  involved ;  and  nothing  is  better  settled  than  that  the 
subsequent  acts  and  declarations  of  the  parent  cannot  be  ad- 
mitted as  evidence  in  his  favor,  although  those  of  the  child  may 
be  so  used:  See  King's  Est.,  6  Wh.  870;  Miller's  App.,  40 
Pa.  57 ;  Yundt's  App.,  13  Pa.  575 ;  Batton  v.  Allen,  48  Am. 
Dec.  680. 

The  only  declarations  and  acts  of  John  L.  Lewis  which  seem 
to  be  contemporaneous  with  the  alleged  advancement  and  part 
of  the  res  gestae  are  those  testified  to  by  Rev.  S.  W.  Ziegler  and 
by  Philip  Stahl,  the  administrator  of  the  estate  of  Joseph 
Kelly,  deceased. 

In  his  testimony  taken  by  the  master  in  the  equity  proceed- 
ings the  former  says :  "  In  the  spring  of  1861,  the  Joseph  Kelly 
place  was  for  sale.  Thomas  Lewis  was  desirous  of  having  it 
and  asked  his  father  to  buy  it  for  him,  giving  as  a  reason  that 
it  had  good  timber  on  it,  and  a  saw  mill  on  which  more  could 
be  made  than  on  the  farm.  He  talked  also  of  leaving  him  if 
he  did  not  get  it.  Father  told  him  and  I  to  go  out  and  bid  on 
it,  not  to  bid  too  high.  We  went  out  and  attended  the  sale 
Vol.  cxxvn — 9 
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and  bid  it  in  for  $31.40  per  acre.  We  thought  we  had  a  bar- 
gain." In  the  present  audit  he  testifies:  "When  the  Kelly 
farm  was  purchased  I  was  along.  Thomas  S.  Lewis  was  with 
me.  I  had  orders  and  instructions  from  John  L.  Lewis  as  to 
that  purchase.  The  instructions  were  to  both  Thomas  S.  and 
myself.  He  told  us  to  go  out  and  bid,  but  not  to  go  too  high. 
Thomas  did  the  bidding ;  we  consulted  together.  There  were 
a  number  of  bids.  We  finally  went  to  $31.40  per  acre.  We 
bought  it  for  John  L.  Lewis.  John  L.  Lewis  paid  for  it.  The 
deed  was  made  to  Thomas  S.  Lewis."  On  cross  examination,, 
he  states  that  he  was  present  once  at  James  F.  Linn's  office 
when  John  L.  Lewis  made  a  large  payment  of  the  purchase 
money  of  the  farm. 

Philip  Stahl  says :  ''  About  a  week  before  the  sale  John  L. 
Lewis  and  Thomas  S.  Lewis  came  out  and  saw  me,  and  said 
that  he  wanted  to  buy  a  farm  for  his  son  Thomas,  or  Tommy, 
as  he  called  him.  John  L.  Lewis  was  the  purchaser,  his 
son  and  son-in-law  were  at  the  sale  and  gave  in  the  name 

of  John  L.  Lewis  as  the  purchaser The  deed  was 

made  to  his  son  Tommy  and  John  L.  Lewis  paid  the  money." 
He  also  states  that  all  the  purchase  money  that  was  paid  was 
paid  to  him  in  the  office  of  James  F.  Linn,  Esq.,  and  that  it 
was  all  paid  except  the  dower.  Speaking  of  the  payment  of 
$2,000,  by  John  L.  Lewis,  at  James  F.  Linn's  office,  he  says 
that  Mr.  Thomas  S.  Lewis  was  present ;  "  I  don't  know  where 
Mr.  Lewis  said  he  had  got  that  money,  but  I  understood  him 
that  he  had  sold  property  up  in  Centre  county,  and  had  got 
the  money  there." 

The  return  of  sale  by  Philip  Stahl  to  the  Orphans'  Court ; 
the  deed  for  the  Kelly  farm ;  the  obligations  given  for  the  pur- 
chase money  unpaid;  the  securing  of  the  widow's  dower^ 
$1,802.71  (yet  unpaid),  disclose  the  name  of  Thomas  S.  Lewis, 
alone  as  vendee  and  obligor,  but  there  is  nothing  in  this  which 
is  inconsistent  with  the  idea  of  the  purchase  of  a  farm  by  the 
father  for  the  son.  Nor  does  the  auditor  understand  that  it  is 
essential  to  constitute  an  advancement  in  land,  where  the  title 
is  taken  in  the  name  of  the  son,  that  the  whole  amount  of  the 
purchase  money  must  necessarily  be  paid  by  the  parent.  In 
Phillips  V.  Gregg,  10  W.  172,  it  is  ruled  that "  if  a  parent  pur- 
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chase  land  in  the  name  of  the  son,  and  pay  only  part  of  the 
purchase  money,  it  wiU  not  be  pretended  that  the  son  is  bound 
to  bring  into  hotch-potch  more  than  the  amount  paid." 

In  the  opinion  of  the  auditor,  the  testimony  of  Philip  Stahl 
is  the  controlling  evidence  bearing  upon  the  question  of  ad- 
vancement, the  other  parol  testimony  upon  that  subject,  as 
ako  that  relative  to  admissions,  being  of  a  persuasive  or  cor- 
roboratory character. 

The  facts  ^pear  to  show  that  Thomas  S.  Lewis  was  desirous 
of  having  the  Kelly  farm ;  that  he  insisted  strongly  upon  his 
father  buying  it  for  him,  even  intimating  to  him  that  he  would 
leave  him  if  he  did  not  get  it ;  that  John  L.  Lewis  and  his  son 
Thomas  called  on  Mr.  Stahl  before  the  sale,  and  the  former 
told  Mr.  Stahl,  who  had  the  farm  for  sale,  that  he  wanted  to 
buy  a  farm  for  his  son  Tommy ;  that  instructions  were  given  by 
old  Mr.  Lewis  to  his  son  Thomas  and  his  son-in-law  Mr.  Zieg- 
ler  to  go  to  the  sale  and  bid  upon  the  property ;  that  they  did 
attend  the  sale,  and  consulted  together,  Thomas  doing  the  bid- 
ding, and  that  the  farm  was  finally  struck  oflE  at  $31.40  per 
acre,  and  the  name  of  John  L.  Lewis  given  in  as  the  purchaser ; 
that  when  the  parties  afterwards  met  at  the  office  of  James  F. 
Linn,  Esq.,  who  was  the  attorney  for  Philip  Stahl,  the  admin- 
istrator, John  L.  Lewis  who  at  that  time  was  about  83  years  of 
age,  and  his  son  Thomas  S.  Lewis  came  there  together ;  that 
John  L.  Lewis  paid  all  the  purchase  money  as  to  the  payment 
of  which  any  direct  testimony  has  been  given,  and  stated  that 
he  was  buying  the  land  for  Tommy,  and  had  the  deed  made  to 
Thomas  S.  Lewis. 

These  facts  are  sufficient,  in  connection  with  the  persuasive 
evidence  before  referred  to,  in  the  opinion  of  the  auditor,  to 
raise  the  presumption,  that  whatever  John  L.  Lewis  paid  of 
the  purchase  money  of  the  Kelly  farm,  there  was  an  advance- 
ment made  to  Thomas  S.  Lewis  to  that  extent,  and  the  burden 
lies  upon  Thomas  to  rebut  this  presumption,  as  ruled  in  Dutch's 
App.,  57  Pa.  465. 

Should  it  be  claimed  that  under  the  facts  there  is  a  strong 
presumption  that  after  the  property  was  knocked  off  to  John 
L.  Lewis,  as  is  the  sworn  testimony  of  both  Mr.  Stahl  and  Mr. 
Ziegler,  arrangements  were  made  between  him  and  Thomas,  by 
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which  the  latter  became  the  purchaser,  and  that  the  money 
paid  by  the  father  was  in  reality  the  money  of  Thomas,  it  can 
be  answered,  that  if  this  were  so,  the  presence  of  John  L.  Lewis 
would  hardly  have  been  needed  at  the  office  of  James  F.  Linn, 
Eisq.,  and  it  would  have  been  more  likely  that  Thomas  should 
have  had  the  custody  of  his  own  money,  rather  than  his  aged 
and  infirm  father;  besides,  we  meet  the  further  objections 
springing  from  the  testimony  of  Philip  Stahl,  in  that  the  latter 
says :  "  I  understood  him,  John  L.  Lewis,  that  he  had  sold 
property  up  in  Centre  county,  and  had  got  the  money  there." 

Finding  then  that  what  John  L.  Lewis  paid  out  of  his  own 
funds  on  tiie  Kelly  farm  was  an  advancement  to  his  son  Thomas, 
the  question  recurs,  how  much  of  the  purchase  money  did 
he  so  pay  for  him  ?  The  auditor  would  place  the  amount  at 
^,791.29,  being  the  difference  between  the  whole  amount  of 
the  purchase  money  of  the  farm,  to  wit,  86,594,  and  the 
dower  money  yet  unpaid,  to  wit,  81,802.71,  if  it  were  not  for 
certain  other  testimony  produced. 

[Considering  other  testimony  and  documentary  evidence 
adduced  upon  the  subject  of  the  amount  paid  in  the  purchase 
of  the  Kelly  farm  by  John  L.  Lewis,  the  auditor  concluded :] 

The  auditor  is  inclined  to  limit  the  amount  which  he  finds 
to  be  an  advancement,  to  such  sum  only  as  is  clearly  justified 
by  the  testimony ;  and  therefore,  as  his  conclusion,  he  finds 
that  Thomas  S.  Lewis  was  advanced  by  his  father  John  L. 
Lewis,  in  the  farm  known  as  the  Kelly  place,  to  the  amount 
of  83,000. 

To  the  report  of  the  auditor  made  in  accordance  with  the 
foregoing  findings,  Thomas  S.  Lewis  filed  exceptions,  inter  alia, 
that  the  auditor  erred : 

2.  In  finding  as  a  matter  of  fact  that.  Thomas  S.  Lewis  was 
advanced  88,000  in  the  Kelly  farm.^ 

8.  In  finding  that  Thomas  S.  Lewis  was  advanced  to  more 
than  his  share  in  the  real  estate,  and  not  entitled  to  owelty  in 
the  recognizance.* 

4.  The  auditor  erred  in  not  adding  the  personal  estate  to 
the  fund  from  the  real  estate,  and  in  not  bringing  the  entire 
estate,  both  real  and  personal,  into  a  hotch-potch,  before  divid- 
ing the  estate  into  shares  due  the  heirs,  to  ascertain  if  Thomas 
S.  Lewis  was  advanced  more  than  his  share. 
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Said  exceptions  having  been  argued,  they  were  dismissed  on 
March  11,  1889,  the  court,  Buchbb,  P.  J.,  saying : 

A  careful  reading  of  the  testimony,  as  well  as  the  auditor's 
report,  satisfies  us,  that  the  latter  needs  correction,  in  one  par- 
ticular only.  The  objection  that  "the  auditor  erred  in  not 
adding  the  personal  estate  to  the  fund  from  the  real  estate,  and 
in  not  bringing  the  entire  estate,  both  real  and  personal,  into 
hotclb-potch,  before  dividing  the  estate  into  shares  due  the 
heirs,  to  ascertain  if  Thomas  S.  Lewis  was  advanced  more  than 
his  share,"  is  not  well  taken.  The  auditor  had  nothing  to  do 
with  the  personal  estate.  The  accounts  of  the  administrators 
of  the  personal  estate  are  not  yet  settled  and  determined,  and 
it  will  be  ample  time  to  determine  the  interest  of  the  parties 
in  that  fund  when  this  is  done.  The  sole  question  before  the 
auditor,  as  to  advancements,  had  relation  to  the  real  estate, 
and  the  report  is  only  conclusive  as  to  advancements,  so  far  as 
the  real  estate  is  concerned. 

Thereupon  the  exceptant  took  this  appeal  assigning  as  error : 
1,  2.  The  dismissal  of  the  foregoing  exceptions.*  • 
3.  The  confirmation  of  the  auditor's  report. 

Mr.  Andrew  H.  DiU  (with  him  Mr.  E.  M.  BecUe)^  for  the 
appellant. 

Mr.  Samuel  K.  Orwig  (with  him  Mr.  J.  Merrill  Linn)^  for 
the  appellees. 

Pee  Citbiam: 

The  only  question  here  is  whether  the  auditor  erred  in  find- 
ing that  Thomas  S.  Lewis,  the  appellant,  was  advanced  three 
thousand  dollars  in  the  purchase  of  the  Kelly  farm.  This  is  a 
question  of  fact  and  the  finding  was  against  the  appellant.  The 
learned  Orphans'  Court  sustained  the  auditor,  and  the  case  is 
now  here  upon  appeal.  We  are  asked  to  reverse  both  the 
court  and  the  auditor  upon  a  question  of  fact.  It  may  be  that 
the  finding  might  have  been  the  other  way,  but  we  are  not 
prepared  to  say  it  should  have  been.  There  was  evidence,  and 
we  think  sufficient  evidence,  to  sustain  the  finding. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 
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APPEAL  OF  CHARLES  HOWER  ET  AL. 
[Selin's-Grovb  Water  Co.  v.  Bor.  of  Selin's  Grove.] 

FBOM  THE  OBDEK  OP  THE  COURT  OP  QUARTER  SESSIONS  OF 
SNYDER  COUNTY. 

Argued  May  16, 1889— Decided  May  27,  1889. 

1.  Where,  in  a  proceeding  by  a  creditor  in  the  Court  of  Quarter  Sessions 
under  the  act  of  April  22,  1887,  P.  L.  61,  to  enforce  by  mandamus  the 
collection  of  a  special  tax  sufficient  to  pay  an  indebtedness  alleged,  the 
petition  of  citizens  and  taxpayers  of  the  borough  for  leave  to  intervene 
is  refused,  the  petitioners  have  no  standing  to  be  heard  upon  the  matter 
on  appeal  or  certiorari  in  the  Supreme  Court. 

2.  When,  in  such  a  proceeding,  the  borough  files  an  answer  admitting  the 
indebtedness  but  averring  that  the  treasury  is  empty  and  that  the  reve- 
nues which  the  borough  may  lawfully  raise  by  taxation  in  any  one  year 
are  inadequate  to  meet  the  claim,  such  admission  is  equivalent  to  a 
judgment  in  favor  of  the  petitioner,  and  will  entitle  him  to  a  decree  in 
his  favor :  per  Buoher,  P.  J. 

3.  The  right  of  a  citizen  and  taxpayer  of  a  borough,  to  become  a  party  to 
any  suit  or  process  pending  against  the  borough,  etc.,  under  the  provi- 
sions of  the  act  of  March  23,  1877,  P.  L.  20,  exists  only  where  the  pro- 
ceedings in  which  he  applies  to  intervene  are  instituted  in  the  Court  of 
Common  Pleas :  per  Bucher,  P.  J. 

Before  Paxson,  C.  J.,   Green,   Clark,  Williams  and 

McCOLLUM  J  J. 

Nos.  33,  34  July  Term  1889,  Sup.  Ct. ;  court  below.  No.  7 
February  Term  1888,  Q.  S. 

On  April  27, 1888,  the  Selin's-Grove  Water  Company,  a  cor- 
poration duly  created  for  the  purpose  of  supplying  the  mhabi- 
tants  of  the  borough  of  Selin's-Grove  and  vicinity  with  water, 
presented  its  petition,  averring  that  it  had  made  a  contract  with 
the  burgess  and  town  council  of  Selin's-Grove  to  furnish  water, 
etc. ;  that  it  had  been  supplying  said  borough  with  water  since 
February,  1886,  and  that  under  said  contract  $1,160  fell  due 
annually  to  said  petitioner ;  that  there  was  due  thereon  up  to 
April  1,  1887,  a  balance  of  $894.16,  and  on  AprQ  1,  1888,  the 
additional  sum  of  $1,150 ;  that  payment  had  been  demanded  of 
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the  borough  authorities,  but  they  claimed  that  said  borough 
had  no  funds  with  which  to  pay  said  water  company,  and  that 
it  required  the  full  amount  of  tax  said  borough  was  authorized 
to  collect  under  its  charter,  in  any  one  year,  to  meet  the  cur- 
rent expenses  of  said  borough ;  praying  the  court  "  after  ascer- 
taining by  proper  means  the  amount  of  such  indebtedness  of 
said  borough,  by  writ  of  mandamus  to  direct  the  proper  officers 
of  the  borough  to  collect  by  special  taxation  an  amount  suffi- 
cient to  pay  the  same,"  etc. 

On  the  same  day,  the  answer  of  the  burgfess  and  town  coun- 
cil was  filed,  admitting  the  allegations  of  said  petition. 

On  May  28, 1888,  Charles  Hower,  G.  Schnure,  and  one  hun- 
dred others,  citizens  and  taxpayers  of  the  borough,  presented 
their  petition  denying  the  validity  of  the  claim  made  by  the 
water  company,  and,  averring,  inter  alia,  that  said  burgess  and 
certain  members  of  the  town  council  were  interested,  directly 
or  indirectly  in  said  water  company,  at  the  time  the  contract 
was  made  with  it  to  supply  said  borough  with  water ;  that  the 
water  works  were  defective  and  not  constructed  in  accord- 
ance with  the  stipulations  of  the  contract,  and  that  collusion 
existed  between  the  borough  authorities  and  the  water  com- 
pany to  fasten  an  unjust  debt  upon  the  borough ;  praying 
that  the  writ  of  mandamus  be  refused  until  the  validity  of  the 
claim  of  said  water  company  should  be  determined  in  a  proper 
forum,  and  that  they  might  be  admitted  to  intervene  as  parties 
defendant  in  the  mandamus  proceedings  instituted. 

On  July  26, 1888,  the  court,  Buchbr,  P.  J.,  filed  the  fol- 
lowing opinion : 

This  is  an  application  on  the  part  of  the  Selin's-Grove  Water 
Company  for  a  mandamus  to  compel  the  authorities  of  the 
borough  of  Selin's-Grove  to  lay  a  special  tax  in  order  to  pay 
the  indebtedness  of  said  borough  to  said  water  company. 

As  we  have  already  observed,  the  petition  is  predicated 
upon  the  act  of  April  22,  1887.  That  act  contains  but  one 
section,  and  reads  thus :  "  That  when  it  shall  be  shown  to  the 
Court  of  Quarter  Sessions  of  any  county  of  this  common- 
wealth that  the  debts  due  by  any  borough  in  said  county  shall 
exceed  the  amount  which  the  proper  officers  may  collect  in 
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any  one  year  by  taxation,  as  at  present  regulated,  or  when 
the  proper  oifficers  refuse  or  neglect  to  levy  a  sufficient  tax  to 
pay  the  same,  it  shall  and  may  be  lawful  for  the  said  court, 
after  ascertaining,  by  proper,  means,  the  amount  of  such  in- 
debtedness of  any  particular  borough,  to  collect  by  special 
taxation  an  amount  sufficient  to  pay  the  same,  in  one  or  more 
annual  instalments,  as  may  be  adjudged  reasonable  by  said 
court,  during  such  years  as  may  be  required  for  the  payment  of 
the  same."  The  language  of  this  act  is  plain  and  intelligible.  It 
speaks  no  uncertain  sound.  It  makes  it  the  duty  of  the  Court 
of  Quarter  Sessions  to  ascertain  by  proper  means  the  amount 
of  indebtedness  of  the  borough,  and  when  the  debts  of  the  bor- 
ough, other  than  the  bonded  debts,  shall  exceed  the  amount 
which  the  proper  officers  may  collect  in  any  one  year  by  taxa- 
tiou)  as  at  present  regulated,  to  award  a  mandamus  command- 
ing the  borough  officers  to  levy  a  special  tax  for  the  payment 
of  the  indebtedness. 

From  the  petition  and  answer  we  gather  that  the  debt  is  due 
and  owing,  which  is  sought  to  be  discharged  by  a  special  tax ; 
that  this  indebtedness,  other  than  the  bonded  debt,  exceeds 
the  amount  which  may  be  collected  under  existing  laws  in 
any  one  year,  to  wit,  5  mills  on  the  last  valuation  of  property 
liable  to  taxation  for  borough  purposes.  Under  these  facts  it 
looks  to  us  as  if  our  duty  was  plain  to  award  the  writ  and 
order  a  special  tax  to  be  levied. 

Upon  the  presentation  of  the  petition  and  answers,  Messrs* 
Wolfe  &  Leiser,  representing  a  large  number  of  the  taxable 
inhabitants  of  said  borough,  protested  against  the  allowance  of 
the  writ,  and  asked  for  time  to  present  their  objections  to  the 
same.  This  was  allowed  and  the  hearing  postponed.  After- 
wards, upon  the  hearing,  many  taxpayers  of  the  borough,  re- 
spectable, not  only  in  point  of  numbers,  but  in  the  pecuniary 
interest  which  they  had  in  the  question,  by  reason  of  the  pro- 
perty liable  to  be  affected  by  the  decree  for  a  tax,  presented'  a 
petition  to  the  Quarter  Sessions,  in  which  they  denied  the 
validity  of  the  debt  sought  to  be  collected,  by  reasofi  of  the 
alleged  fraud  and  covin  of  the  burgess  and  certain  members  of 
the  town  council.  This  petition  averred,  inter  alia,  that  certain 
members  of  the  town  council  were  stockholders  in  the  water 
company  at  the  time  the  contract  was  made  with  it  to  supply 
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the  borough  with  water;  that  the  works  were  defective  and  not 
constructed  in  accordance  with  the  stipulations  of  the  contract^ 
and  that  collusion  existed  between  the  borough  authorities  and 
the  water  company  to  fasten  an  unjust  debt  upon  the  borough. 
The  petitioners  demand  the  right  of  the  taxables  to  interfere  in 
the  present  proceedings. 

Is  this  contention  sound?  It  is  admitted  that  there  is  no 
common  law  right  thus  to  interfere,  but  it  is  urged  that  the  act 
of  March  28, 1877,  P.  L.  20,  gives  the  right.  An  inspection 
of  that  act  tells  us  in  unmistakable  language  that  the  right  to 
interfere  by  the  taxpayers  only  exists  where  the  proceeding  is 
instituted  in  the  Common  Pleas.  Here  the  proceeding  is  in 
the  Quarter  Sessions,  and  the  statute  does  not  extend  to  such 
^case.  The  act  of  1887,  upon  which  the  proceeding  ia  founded, 
simply  extends  the  provisions  of  an  act  entitled  '^  An  act  re- 
lating to  the  collection  of  district  and  township  debts,"  approved 
March  21, 1864,  P.  L.  162-68,  to  boroughs.  The  language  of 
the  two  acts  is  ahnost  identical,  save  that  the  word  "  borough" 
in  the  latter  act  is  substituted  for  '^  township  "  in  the  prior  one. 
It  was  decided  in  Lehigh  Coal  &  Navigation  Co.'s  App.,  112 
Pa.  860,  that  the  proceeding  to  interfere  on  the  part  of  the 
taxpayers  was  confined  by  the  act  of  March  22, 1887,  to  the 
Common  Pleas,  and  did  not  extend  to  the  Quarter  Sessions. 
It  is  true,  Mr.  Justice  Gordon  there  says,  "The  proceeding 
here  prescribed  (under  act  of  1864,  supra)  presupposes  that  the 
indebtedness  has  been  previously  ascertained  and  fixed,  as  by 
judgment,  auditor's  settlement  or  otherwise,  so  that  the  decree 
of  the  court  can  only  be  regarded  as  executionary."  If  we 
give  the  language  of  the  learned  judge  its  full  scope  and  mean- 
ing, it  will  not  boot  the  taxpayers.  Here  the  indebtedness  has 
been  fixed  and  determined  by  contract  between  the  water  com- 
pany and  the  borough  authorities,  previous  to  the  application 
for  the  mandamus.  The  water  company  comes  into  court  and 
claims  that  this  indebtedness  exists ;  the  borough  authorities 
admit  the  fact,  and  it  looks  to  us  as  if  that  was  equivalent  to 
a  judgment. 

Why  force  the  water  company  to  sue  the  borough,  when  the 
latter  admits  the  debt  and  is  anxious  to  discharge  it  ?  The 
presumption  is  that  the  borough  officers  are  honest,  and  that 
they  properly  discharge  the  duties  of  their  places ;  and  that 


Digitized  by 


Google 


138  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

this  debt  is  due  and  owing,  because  they  themselves  say  so.  I 
am  mindful  that  there  are  grave  charges  against  their  integrity, 
but  we  cannot  arrest  the  proceedings  here,  to  determine  whether 
these  charges  are  true  or  false. 

In  the  absence  of  a  statute  giving  these  taxpayers  authority 
to  interfere  here,  their  right  must  be  denied.  It  is  the  boast 
of  our  law  that  it  affords  a  remedy  for  every  wrong.  If  this 
collusion  complained  of  exists,  if  the  borough  be  not  liable  for 
this  debt,  the  remedy  must  be  sought  elsewhere  and  not  in  this 
proceeding.  Some  forum  must  be  sought  where  the  party 
seeking  aid  will  be  responsible  for  the  costs,  if  it  fails  in  making 
good  the  charges  imputed  to  the  borough  officials.  Desirous 
as  we  are  to  prevent  injustice  being  done,  we  are  powerless  to 
interfere  here  and  embark  upon  the  investigation  to  which  we. 
have  been  invited  by  the  taxpayers.  The  petitioners  have 
shown  a  right  to  the  writ  which  they  seek,  and  it  must  be 
awarded.    Nothing  remains  save  to  enter  a  suitable  decree. 

And  now,  July  25, 1888,  it  is  ordered,  adjudged  and  decreed 
that  a  mandamus  be  issued  directing  and  commanding  .  .  .  .  ^ 
chief  burgess  and  members  of  the  town  council  of  the  borough 
of  Selin's-Grove,  and  their  successors  in  office,  to  levy  and  col- 
lect a  special  tax  of  nine  (9)  mills  on  the  dollar,  on  the  present 
assessed  valuation  of  taxable  property  subject  to  taxation  for 
borough  purposes,  in  the  borough  of  Selin*8-6rove,  to  pay  the 
indebtedness  of  $2,044.16,  with  the  interest  due  by  said  bor- 
ough, to  the  Selin's-Grove  Water  Company. 

Exceptions  to  the  foregoing  opinion  and  decree,  filed  by  pe- 
titioners who  sought  to  intervene,  were  overruled  and  a  bill 
sealed,  whereupon  the  exceptants  took  an  appeal  and  a  writ  of 
certiorari,  specifying  that  the  court  erred : 

1.  In  entertaining  jurisdiction  under  the  petition  of  the 
Selin's-Grove  Water  Company,  the  indebtedness  claimed  not 
having  been  ascertained  and  fixed  by  judgment,  auditors'  set- 
tlement or  other  judicial  determination. 

2.  In  finding  that  the  admission,  by  the  borough  authorities, 
of  the  fact  of  an  indebtedness  by  the  borough  to  the  water 
company,  was  equivalent  to  a  judgment. 

3.  In  finding  that  the  sum  of  $2,044.16  was  an  indebtedness 
due  by  the  borough  of  Selin's-Grove  to  the  Selin's-Grove  Water 
Company. 
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4.  In  refusing  to  allow  Charles  Hower,  George  Schnure  and 
other  citizens  and  taxpayers  of  the  borough  of  SelinVGrove, 
to  intervene  as  parties  defendant  in  the  mandamus  proceed- 
ings. 

5.  In  ordering,  adjudging  and  decreeing  that  a  mandamus 
should  issue,  etc. 

On  the  argument  at  Bar,  the  appellees  filed  a  motion  to 
quash  the  appeal  and  certiorari. 

Mr.  Charles  8.  Wolfe  (with  him  Mr.  Andrew  A.  Leiser^y  for 
the  appellants. 

Mr.  C.  P.  Ulrich  (with  him  Mr.  A.  W.  Potter),  for  the  ap- 
pellees. 

Pbb  Curiam: 

We  are  of  opinion  the  appellants  have  no  standing  to  be 
heard  upon  their  appeal  or  writ  of  certiorari.  The  motion  to 
quash  must  prevail. 

Appeal  and  certiorari  quashed. 


C.  B.  ROHLAND  v.  LEVI  ROOKE. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  UNION  COUNTY. 

Argued  May  17,  1889— Decided  May  27,  1889. 

Where,  in  a  sheriff  ^s  interpleader,  it  was  found  that  the  claimant  of  the 
property,  grain,  stock,  implements,  which  had  been  purchased  at  exe- 
cution sales,  left  it  with  the  execution  defendant,  who  was  made  a  ten- 
ant upon  a  farm  rented  by  the  claimant  under  an  arrangement  in  good 
faith  that  the  tenant  should  work  the  farm,  keep  up  the  property,  and 
after  taking  out  a  support  for  himself  and  family  turn  over  the  surplus 
to  the  claimant,  the  transaction  was  not  a  fraud  in  law  or  in  fact  upon 
the  tenant's  creditors. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mo- 
COLLUM^  JJ. 
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No.  57  July  Term  1889,  Sup.  Ct. ;  court  below.  No.  97  Sep- 
tember Term  1888,  C.  P. 

On  June  13, 1888,  two  judgments  by  confession  were  entered 
against  J.  W.  Eyer ;  one  in  favor  of  Thomas  Stetler,  on  a  sin- 
gle bill  dated  December  27, 1877,  for  $1,866 ;  the  other,  in  far 
vor  of  Charles  B.  Rohland,  on  a  single  bill  dated  January  19, 
1888,  for  $273.20.  On  the  same  day,  executions  were  issued 
upon  said  judgments  and  levies  made  on  certain  personal  prop- 
erty of  the  defendant  in  the  judgments.  Part  of  the  property 
levied  upon  being  claimed  by  Dr.  Levi  Rooke,  a  feigned  issue 
was  framed  and  entered  to  No.  97  September  Term  1888, 
wherein  Dr.  Rooke,  the  claimant,  was  made  plaintiff,  and 
Charles  B.  Rohland  and  Thomas  Stetler,  the  execution  plaint- 
iffs, defendants. 

At  the  trial  of  the  issue  on  September  18, 1888,  evidence 
was  adduced  to  show  that  Rooke  had  bought  the  articles  of 
property  in  controversy  from  one  Kreamer,  who  had  bought 
them  at  execution  sales  at  which  they  had  been  sold  as  the 
property  of  J.  W.'  Eyer ;  that  after  Rooke  bought  the  goods 
he  left  them  in  the  hands  of  Eyer,  whom  he  made  his  tenant 
upon  a  farm  he  had  rented,  where  they  were  levied  upon  as 
the  property  of  Eyer.  Eyer  testified  that  the  indebtedness 
represented  by  the  executions  upon  which  the  levies  were 
made,  existed  before  Rooke  bought  the  property  from  Bjpeamer. 

The  court,  Buchbb,  P.  J.,  charged  the  jury  in  part  as  fol- 
lows: 

[If  I  understand  the  contention  of  the  plaintiff  aright  it  is 
this,  that  having  purchased  these  personal  chattels  that  at  the 
time  belonged  to  Eyer,  but  which  had  been  sold  from  him  by 
virtue  of  a  sheriff's  sale,  he  handed  them  over  to  him  and  put 
him  on  the  farm  that  he  had  leased  from  the  Cameron  estate, 
to  farm  as  his  agent,  the  understanding  being  that  he  was  to 
take  this  property  and  preserve  it  for  the  benefit  of  the  doctor, 
and  that  he  was  to  have  his  living  expenses  out  of  the  farm, 
pay  aU  the  expenses  operating  the  same,  the  hiring  of  hands 
and  all  that,  furnish  the  seed,  and  execute  that  part  of  the  con- 
tract, so  far  as  the  farming  operations  were  concerned  which 
rested  upon  Dr.  Rooke,  and  that  any  surplus  that  might  be 
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left  was  to  be  handed  over  to  him, — ^that  is  his  contention. 
And  Jonathan  Eyer  swears  substantially  to  the  same  thing. 
The  diflBculty  about  the  contract  between  these  parties  is,  that 
it  is  not  in  writing ;  but  it  was  not  necessary  in  order  to  make 

a  valid  contract  that  it  should  be  reduced  to  writing 

You  are  to  find  out  first  what  it  was ;  you  are  to  ascertain  what 
the  contract  was  between  these  parties,  and  thus  determine 
the  ownership  of  these  chattels.  Then  this  was  followed  by 
testimony  on  the  part  of  the  plaintiff  by  his  witnesses,  the  main 
ones  being  Jonathan  W.  Eyer  and  Elias  Kreamer,  They  tes- 
tify that  in  April,  1880,  Jonathan  W.  Eyer  went  into  the  pos- 
session of  this  farm ;  that  he  carried  these  chattels  enumerated 
in  the  bill  of  sale  up  there  and  began  farming  operations,  if  my 
memory  is  not  at  fault,  but  you  will  remember  all  these  things 
for  yourselves.  Dr.  Rooke  did  state  that  Eyer  was  at  liberty 
to  sell  any  part  of  this  stock  as  his  agent  that  he  might  see 
proper  to  do,  bounded  by  the  limitation  that  he  was  to  keep  it 
up  and  maintain  it ;  and  if  it  wore  out  in  the  course  of  nature, 
or  in  its  use,  or  any  mishap  befell  it,  Eyer  was  to  make  it  good 
by  supplying  him  with  other  property  equal  to  that  in  value. 
Was  this  the  contract  between  the  parties  ?]  ^  [The  learned 
counsel  for  the  defendants  insist  that  if  it  was  so,  the  transac- 
tion in  law  amounted  to  a  sale  and  aU  the  property  which 
Rooke  furnished  Eyer  and  any  other  property  that  Jonathan 
W.  Eyer  purchased  and  put  there  in  lieu  of  that  which  he  sold. 
or  was  lost  and  destroyed,  was  the  property  of  Jonathan  W. 
Eyer  and  not  the  property  of  Dr.  Rooke,  and  was  liable  to 
seizure  and  sale  as  his  property  on  this  execution.]  ^ 

[But,  gentiemen  of  the  jury,  we  instruct  you  that  in  our 
opinion  such  views  of  the  law  are  erroneous  in  this  particular 
case.  The  evidence  is,  if  you  believe  it,  that  Rooke  put  this 
stock  there  and  that  Eyer  was  to  return  him  that  stock  or  other 
in  lieu  of  it,  as  his  agent,  and  if  Eyer  did  take  the  property  of 
Dr.  Rooke,  and  by  that  I  mean  the  products  of  the  farm,  the 
money  made  on  the  farm  which  belonged  to  Rooke,  and  did 
apply  that  to  the  purchase  of  other  stock  for  Rooke  as  his 
agent,  in  lieu  of  that  which  he  sold,  or  which  had  died,  or  was 
destroyed,  that  in  law  it  would  be  the  property  of  Rooke  and 
would  not  be  the  property  of  Jonathan  W.  Eyer,  the  defendant 
in  the  writ.]  ^    But  if  you  find  from  the  evidence  that  any  of 
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the  property  found  there,  other  than  that  which  was  originally 
carried  there  by  Eyer,  as  furnished  him  by  Dr.  Rooke  from  the 
purchase  made  by  Kreamer,  that  any  of  that  property  found 
there  was  purchased  by  Eyer,  with  funds  other  than  those  that 
he  derived  from  farming  as  agent  of  Rooke,  as  a  matter  of 
courae  that  property  would  be  liable  to  seizure  and  sale  as  the 
property  of  Eyer.  If  Eyer  had  means,  acquired  in  any  other 
way  than  from  the  proceeds  of  the  farm,  and  appropriated  that 
to  the  purchase  of  stock,  it  would  be  his  own  and  would  be 
liable  to  seizure  and  sale.  Now,  then,  this  whole  question  is  a 
question  of  fact  for  you  to  determine  under  aU  the  evidence. 

As  I  told  you  before,  the  party  in  possession  of  personal  pro- 
perty is  presumed  to  be  the  owner Jonathan  W.  Eyer 

testifies,  according  to  my  recollection,  that  the  only  identical 
property  levied  upon  on  the  premises  which  he  took  there,  as 
furnished  by  Dr.  Rooke,  is  one  mare,  one  Oliver  chilled  plow, 
a  mower,  two  spring  wagons,  one  fanning-mill,  one  bobnsled, 
two  wagons,  one  sleigh  and  some  harness,  but  he  is  unable  to 
state  how  many  sets  of  harness  were  there.  [The  other  pro- 
perty in  dispute  you  will  understand,  according  to  the  evidence, 
was  not  furnished  by  Rooke  specifically.  But  his  contention 
is,  that  it  was  bought  with  the  proceeds  of  the  farm  which  be- 
longed to  him,  and  that,  therefore,  he  is  the  owner  of  it.  Then 
we  have  this  grain  growing  in  the  ground.  The  contention  is, 
as  I  said  before,  that  Jonathan  Eyer  was  simply  the  agent  of 
Rooke  and  farming  for  him,  and  for  that  reason  the  ownership 
in  the  grain  in  the  ground  belongs  to  Rooke  and  not  to  Eyer. 
The  defendants  insist  that  this  version  of  the  transaction,  as 
contended  for  by  the  plaintiff,  is  not  the  fact ;  that  Dr.  Rooke 
actually  sold  this  property  to  Jonathan  W.  Eyer,  the  latter  to 
pay  him  for  it  out  of  the  proceeds  of  the  farm,  and  that  the 
title  should  remain  in  Rooke  until  paid  for.  If  you  find  from 
the  evidence  that  such  was  the  fact,  as  a  matter  of  course  all 
the  property  except  the  grain  in  the  ground  would  be  liable  to 
seizure  and  sale  as  the  property  of  Jonathan  Eyer,]  *  because, 
as  I  told  you  before,  the  law  dislikes  secret  liens,  and  a  man 
cannot  sell  his  property  to  another  and  give  him  the  possession 
and  still  retain  a  lien  for  the  price  as  against  creditors.  It  may 
be  all  right  and  honest  between  themselves,  but  as  against 
creditors  it  would  be  a  fraud  in  law  irrespective  of  the  inten- 
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tion  of  the  parties.  But  you  must  not  find  that  there  was  such 
a  conditional  sale,  unless  the  evidence  in  the  case  satisfies  you 
that  such  was  the  fact. 

«««««««« 

You  will  take  the  case,  gentlemen  of  the  jury,  looking  at  all 
the  circumstances  surrounding  it  in  order  to  determine  where 
the  truth  lies  between  these  parties.  If  you  find  that  this 
transaction  was  honest  and  fair,  then  you  would  find  for  the 
plaintifiF.  If  you  find  that  it  was  not  so,  then  your  verdict 
should  be  in  favor  of  the  defendants.  You  have  heard  the  ar- 
guments of  the  respective  counsel  and  further  comment  is  use- 
less from  me.    I  will  answer  the  points  and  I  am  done. 

Defendants'  counsel  ask  me  to  say  [inter  alia]  : 

2.  As  to  aU  the  property  sold  by  Kreamer  to  Rooke  and 
left  by  Rooke  with  Eyer  and  by  Eyer  removed  to  the  Cameron 
farm,  the  title  to  all  said  property,  under  the  contract  or  ar- 
rangement between  Rooke  and  Eyer  as  to  the  same,  as  detail- 
ed by  Rooke  in  his  evidence,  passed  to  Eyer,  the  said  contract 
being  in  law  a  sale  and  not  a  bailment,  and  said  property  is 
liable  to  execution  as  the  property  of  Eyer  in  this  proceeding. 

Answer:  Refused.* 

8.  A  test  as  to  whether  title  to  this  property  and  grain  and 
produce  of  this  farm  was  in  Eyer,  under  the  arrangement  with 
Rooke,  or  whether  there  was  only  a  bailment,  is  this :  Did  a 
purchaser  from  Eyer  of  any  of  tlus  ^property  or  grain,  sold  by 
Eyer  as  his  own,  take  title  thereto?  If  so,  then  the  title  was 
in  Eyer. 

Answer:  Refused.* 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  issue. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered,  when  the  defendants  took  this  writ,  assigning  as  error : 

1-4.  The  portions  of  the  charge  included  in  [  ]  ^  ***  * 

5.  The  answers  to  defendants'  points.* 

Mr.  Charles  8.  Wolfe  (with  him  Messrs.  A.  C.  Simpson  & 
Son  and  Mr.  Andrew  A.  Leiser')^  for  the  plaintiffs  in  error. 

Mr.  Andrew  H.  IHll  (with  him  Mr.  E.  M.  Beale  and  Mr.  Al- 
fred Hayes')^  for  the  defendant  in  error. 
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Peb  Curiam: 

This  was  a  feigned  issue  under  the  sheriff's  interpleader  act, 
and  involves  the  title  to  a  quantity  of  stock,  grain  and  farming 
implements.  If  the  theory  and  contention  of  the  plaintiff  be- 
low be  correct,  and  it  has  been  so  found  by  the  jury,  he  was 
merely  aiding  a  farmer,  broken  down  financially,  to  support  his 
family,  by  placing  him  upon  a  farm  rented  by  plaintiff,  and 
supplying  him  with  the  necessary  stock  and  agricultural  imple- 
ments to  work  it.  .  The  stock,  etc.,  referred  to,  had  at  one  time 
belonged  to  the  debtor  in  the  judgment,  but  had  been  sold  as 
his  property  at  a  sheriff's  sale,  and  the  title  thus  acquired  passed 
to  the  plaintiff.  Under  such  circumstances,  it  was  not  a  fraud 
in  law  or  in  fact  to  leave  them  in  the  possession  of  the  debtor. 
The  plaintiff  claimed,  and  the  jury  have  found,  that  Eyer  was 
farming  the  place  as  the  agent  of  the  plaintiff,  with  the  imder- 
standing  that  he  was  to  keep  up  the  stock  and  farming  imple- 
ments by  supplying  anything  that  was  lost  or  worn  out,  and, 
after  taMng  out  a  support  for  himself  and  family,  hand  over 
any  surplus  to  the  plaintiff.  This  was  certainly  a  humane  and 
generous  arrangement,  and  if  done  in  good  faith,. as  the  jury 
have  found,  deserves  commendation  rather  than  censure.  The 
defendants  in  the  issue  have  not  suffered  by  it,  as  their  judg- 
ment antedated  the  arrangement ;  they  cannot  say  they  were 
misled  by  it,  and  gave  credit  to  Eyer  upon  the  strength  of  his 
possession  of  the  property^  in  question.  The  case  was  one  for 
the  jury  and  was  submitted  to  them  in  a  clear  and  adequate 
charge. 

Judgment  affirmed. 
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HILL,  KEISER  &  CO.  v.  S.  N.  STETLER,  ET  AL.         \^  M 

l'i7    145 
146    338 

EBBOB  TO  THE  COURT  OF  COMMON  PLEAS  OF  LACKAWANNA        |im    ^85. 

COUNTY.  127   If  I 

,196     64; 

127 
Argued  February  23,  1888— Decided  April  2, 1888.  __31_SC  » 

Re-argued  February  25, 1889— Affirmed  May  29, 1889. 

[To  be  reported.] 

1.  Where  the  recorded  statement  of  a  limited  partnership  organized  under 
the  act  of  June  2, 1874,  P.  L.  271,  set  out  that  the  total  amount  of  capi- 
tal was  $25,000  •'  payable  in  lawful  money  on  the  execution  hereof," 
but  the  association  began  business  with  no  part  of  its  capital  paid  in,  and 
opened  and  kept  no  subscription  list  book,  its  organization  was  not  in 
compliance  with  the  requirements  of  the  act  and  the  members  were  liable 
as  general  partners. 

^.  Persons  who  subscribe  but  do  not  contribute,  and  who  by  failing  to  keep 
a  '*  subscription  list  book,"  as  required  by  the  act,  withhold  from  the 
public  the  means  of  knowing  the  amount  of  capital  within  reach,  are 
not  within  the  protection  of  the  act,  but  are  liable  individually  as  gen- 
eral partners,  including  a  member  subsequently  coming  in  affected  with 
notice  of  the  defectiye  organization. 

3.  While  it  is  not  necessary  that  the  entire  capital  should  be  paid  in,  before 
a  limited  partnership  may  begin  business,  yet  it  has  no  right  to  begin 
untQ  some  part  of  its  capital  subscribed  has  been  actually  paid ;  its 
statement  should  show  when  and  in  what  amounts  the  subscriptions  are 
to  be  paid,  and  the  subscription  list  book  required  should  thereafter 
show  the  payment  or  non-payment  of  the  instalments  as  they  fall  due. 

Argued  before  Gordon,  C.  J.,  Paxson,  Stbrrbtt,  Green 
and  WiLLLAMS,  JJ. 

Re-argued  before  Paxson,  C.  J.,  Sterrett,  Green,  Glare:, 
Williams,  McCollum  and  Mitchell,  JJ. 

No.  68  January  Term  1888,  Sup.  Ct.;  court  below,  No.  212 
October  Term  1885,  C.  P. 

On  July  8, 1886,  Hill,  Keiser  &  Co.,  Limited,  brought  as- 
sumpsit against  S.  N.  Stetler,  E.  L.  Fuller,  R.  W.  Archbald  and 
Theodore  Strong,  doing  business  as  The  Amity  Coal  Company, 
Limited,  to  recover  the  sum  of  $410.32  with  interest,  the  price 
and  value  of  furniture  sold  and  delivered  by  the  plaintiffs  to 
the  defendants  at  their  request.  The  defendants  pleaded,  non- 
VoL.  cxxvn — 10 
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assumpsit,  and  one  of  them,  Mr.  Strong,  filed  an  affidavit  of 
defence  denying  general  partnership  and  alleging  that  The  Am- 
ity Coal  Company,  Limited,  was  an  association  organized  under 
the  act  of  June  2,  1874,  P.  L.  271,  by  statement  duly  recorded^ 

At  the  trial  on  April  4,  1887,  the  plaintiffs  put  in  evidence 
the  statement  of  association  of  S.  N.  Stetler,  E.  L.  Fuller  and 
R.  W.  Archbald,  dated  June  18,  1883,  acknowledged  June  18^ 
1883,  recorded  June  20,  1883.  The  certificate  or  statement 
was  drawn  in  due  form,  executed  by  the  persons  named,  and 
contained  the  following  paragraphs : 

"2.  The  total  amount  of  the  capital  of  the  said  association  is 
twenty-five  thousand  dollars  ($25,000),  payable  in  lawful 
money  upon  the  execution  hereof. 

"3.  The  amount  of  said  capital  subscribed  for  by  each  of  the 
said  parties  is  as  follows,  to  wit :  the  said  Samuel  N.  Stetler 
subscribes  for  eight  thousand  dollars  ($8,000),  the  said  Edward 
L.  Fuller  subscribes  for  eight  thousand  dollars  ($8,000),  and  the 
said  Robert  W.  Archbald  subscribes  for  nine  thousand  dollars 
($9,000.) 

^^  4.  The  business  to  be  conducted  by  the  said  association  is 
the  owning  and  leasing  of  mines  and  coal  lands,  and  the  min- 
ing, preparing,  shipping,  buying,  vending,  and  marketing  of 
anthracite  coal,  together  with  all  matters  incident  thereto. 

"6.  The  business  of  the  said  association  is  principally  to  be 
conducted  in  the  township  of  Lackawanna,  county  of  Lacka- 
wanna, Pennsylvania. 

"6.  The  name  of  said  association  is  "  The  Amity  Coal  Com- 
pany, Limited,"  and  the  contemplated  duration  thereof  is  twen- 
ty years." 

Then  the  plaintiflEs,  under  exception  noted  for  the  defend- 
ants, showed  by  an  examination  of  Fuller  and  Stetler,  called 
as  on  cross-examination,  that  the  defendants  had  no  subscrip- 
tion list  book,  and  neither  of  the  defendants  had  ever  signed 
any  subscription  list  other  than  the  articles  of  association; 
that  none  of  the  capital  was  paid  in  when  the  articles  were 
recorded ;  that  not  all  of  the  capital  was  ever  paid  in ;  that  on 
November  17, 1883,  defendant  Strong  bought  of  the  company 
ten  shares  of  stock  which  had  been  set  aside  for  Thomas  D. 
Davis,  who  did  not  take  them,  for  which  ten  shares  Strong  paid 
$1,000  into  the  treasury  of  the  company,  and  that  on  Decem- 
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ber  15, 1883,  Strong  was  elected  a  member  of  the  company; 
that  when  he  was  elected,  Strong  inquired  whether  the  stock 
was  paid  up  or  not,  and  "we  informed  him  we  expected  or  in- 
tended to  pay  all  stock  whenever  it  became  necessary, — ^the 
stock  that  was  unpaid."  It  was  also  shown  that  on  November 
24, 1884,  Strong  was  elected  one  of  the  managers  of  the  com- 
pany, and  paid  other  sums  on  his  stock.  The  plaintiffs  then 
proved  that  the  bill  of  goods  for  which  suit  was  brought  was 
sold  to  the  defendants  between  January  3,  and  February  17, 
1885,  when  aU  of  the  defendants  were  members  of  the  com- 
pany, and  rested. 

Thereupon  the  defendants  moved  for  judgment  of  nonsuit 
assigning  the  following  reasons : 

1.  That  the  parties  sued  were  associated  as  The  Amity  Coal 
Company,  Limited,  an  organization  organized  under  the  act  of 
1874,  by  statement  duly  signed,  acknowledged  and  recorded, 
as  required  by  the  act  of  assembly,  and  that  such  statement  has 
not  been  shown  to  be  untrue  in  any  particular;  and  further, 
that  the  statement  is  all  that  is  required  by  the  act  of  assembly 
to  protect  the  associates  from  being  sued  as  general  partners. 

2.  That  the  claim  in  suit,  according  to  the  testimony  of  the 
plaintiff,  was  not  chaiged  to  The  Amity  Coal  Company,  Lim- 
ited, but  to  The  Amity  Coal  Company;  and  that  aU  the  books  of 
the  plaintiff  in  evidence  show  that  fact,  that  the  partnership 
to  whom  the  goods  were  charged  was  not  the  partnership  against 
which  this  suit  was  brought. 

3.  That  if  upon  the  face  of  the  statement  as  filed  and  recorded, 
any  inference  is  to  be  drawn,  the  stock  subscribed  had  actually 
then  been  paid.  That  Theodore  Strong,  who  afterwards  pur- 
chased and  had  no  knowledge  to  the  contrary,  was  a  bona  fide 
purchaser  of  the  stock  of  this  association,  and  as  such  should 
be  protected  in  his  purchase,  and  could  not  be  held  as  a  general 
partner  under  any  claim  of  a  false  statement  of  which  he  had 
no  knowledge  at  the  time  he  purchased  his  stock.  That  Theo- 
dore Strong,  E.  L.  Fuller,  S.  N.  Stetler,  and  R.  W.  Archbald, 
being  all  sued  as  partners  forming  one  partnership  under  the 
name  of  The  Amity  Coal  Company,  Limited,  if  no  recovery 
could  be  had  against  Theodore  Strong,  no  recovery  could  be 
had  in  tiiis  suit  against  the  other  persons  named  as  defendants. 
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The  court,  Hand,  P.  J.,  allowed  the  defendants'  motion  and 
entered  judgment  of  nonsuit,  with  leave  to  the  plaintifiEs  to 
move,  etc. 

The  motion  having  been  argued,  the  court.  Hand,  P.  J., 
on  July  9, 1887,  filed  the  following  opinion  and  order : 

Rule  to  show  cause  why  judgment  of  compulsory  nonsuit 
shall  not  be  stricken  off,  1.  As  to  Theodore  Strong  one  of  de- 
fendants ;  2.  As  to  the  other  defendants. 

The  presentation  of  this  case  was  not  made  with  that  care 
and  orderly  arrangement  of  evidence  and  the  law  which  the 
court  have  the  right  to  expect  on  the  part  of  counsel  and 
which  usually  characterizes  the  learned  counsel  engaged  in 
the  case.  In  the  confusion  of  questions  and  evidence  we  are 
however  enabled  to  state  the  following  which  covers  all  the 
points  raised  by  the  counsel  for  the  plaintiffs,  viz. :  that  the 
defendants  are  each  and  all  personally  liable  as  members  of  a 
general  partnership:  1.  Because  the  certificate  which  they 
filed  under  the  act  of  June  2, 1874,  was  false,  because  the  cap- 
ital stock  had  not  been  paid  in  when  the  certificate  was  re- 
corded, and  2.  Because  they  kept  no  subscription  list  book  as 
provided  in  the  last  clause  of  §  2  of  the  act. 

The  sole  question  for  disposition  in  the  case  is,  whether,  as 
sought  by  the  plaintiff,  a  verdict  and  judgment  on  the  evi- 
dence could  be  entered  against  these  defendants  as  individuals. 
No  verdict  was  asked  against  the  association  by  name,  and  no 
amendment  was  asked  to  strike  out  the  individual  names  and 
proceed  against  the  association,  with  leave  subsequently  to  ask 
for  execution  against  individual  stockholders  as  provided  by 
the  act.  It  is  a  question  partly  of  the  construction  of  the  act 
on  the  merits  of  this  controversy,  and  partly  of  practice. 

In  regard  to  the  merits  the  whole  controversy  turns  upon 
whether  the  statement  filed  of  record  was  a  fake  statement. 
The  alleged  falsity  of  the  statement  turns  wholly  upon  the 
construction  to  be  placed  on  the  words  in  clause  2  of  the  state- 
ment relating  to  the  capital,  viz. :  "  payable  in  lawful  money 
upon  the  execution  hereof."  It  is  alleged  that  with  this  clause 
in  the  statement,  the  actual  non-payment  of  the  capital  at  the 
time  it  was  recorded,  made  the  statement  false,  and  the  whole 
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proceeding  or  attempt  under  the  act  of  1874  a  nullity  so  far  as 
that  act  is  concerned,  and  co^istituted  the  joint  stock  company, 
ever  after  that,  a  general  partnership.  On  the  other  hand,  it 
is  asserted  that  there  is  no  false  statement ;  that  the  true  and 
natural  meaning  of  the  words  in  law  is,  that  the  language  fixed 
a  time  when  the  capital  was  due,  and  payment  could  be  en- 
forced both  as  among  the  subscribers  and  with  creditors. 

Before  we  proceed  to  a  consideration  of  the  act  itself,  which 
is  involved  in  the  range  the  argument  has  taken,  we  first  con- 
strue the  clause  in  question.  It  will  be  observed  that  section 
2  states  that  ^^  the  total  amount  of  the  capital  of  said  associa- 
tion is  $25,000,  payable  in  lawful  money  upon  the  execution 
hereof."  In  section  3  each  member  "subscribes  for  eight 
thousand  "  (or  his  amount)  "  dollars,"  and  the  evidence  shows 
the  statement  filed  is  the  subscription.  The  act  does  not  re- 
quire a  payment  at  the  tune  of  subscribing ;  it  requires  a  "sub- 
scribing and  contributing"  capital  at  some  time.  It  leaver 
the  matter  of  "  when  and  how  "  the  capital  shall  be  "  paid  "  to 
be  fixed  in  the  statement  filed.  It  makes  provision  for  the 
collecting  of  unpaid  subscriptions  on  the  basis  of  the  integrity 
of  the  organization,  as  an  organization,  in  §  2  of  the  act.  Such 
being  the  case,  we  apprehend  that  no  other  construction  is  to 
be  put  upon  the  words  "  payable  on  the  execution  hereof,"  than 
would  be  put  upon  the  same  words  in  articles  of  agreement,  or 
a  mortgage,  or  deed.  It  was  never  understood  in  an  agree- 
ment or  deed  that  "payable  on  the  execution  hereof"  signified 
that  the  amount  was  actually  paid  by  such  execution,  or  was 
an  acquittance  to  the  vendee  or  grantee  of  such  payment.  It 
has  no  other  significance  than  that  the  sum  is  *'  to  be  paid"  on 
that  event  or  day,  and  is  no  evidence  of  a  fact  accomplished. 
The  statute  requires  that  it  shall  be  stated  when  the  capital  is 
"  to  be  paid,"  nor  does  the  word  "  payable  "  stand  in  any  sense 
equivalent  to  "  paid."  Its  legal  meaning  is  that  the  amount 
becomes  thereby  due  and  its  payment  can  be  enforced. 

We  can  see  no  falsehood  practiced  on  any  person  by  the  re- 
cording of  the  certificate  without  the  payment  of  the  money. 
Ordinarily  the  execution  of  an  instrument  of  writing  signifies 
the  whole  act  by  which  the  instrument  becomes  of  force,  its 
signature  and  delivery,  or  if  a  recording  is  essential  to  its  ex- 
istence and  validity,  also  its  being  recorded.     Be  this  as  it  may. 
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ia  this  case  the  act  of  assembly  does  not  contemplate  that  the 
statement  filed  is  evidence  of  when  or  how  much  of  the  capital 
stock  is  actually  paid.  That  must  be  ascertained  by  the  book 
or  books  kept  by  the  association  which  are  required  for  that 
purpose.  One  of  the  reasons,  undoubtedly,  why  the  law  did 
not  require  the  subscriptions  to  be  paid  up,  in  order  to  make 
the  association  valid,  was  that  the  capital  might  not  be  needed 
at  once.  No  wrong  would  thereby  be  done  to  creditors,  be- 
cause they  could  ascertain  how  much  was  paid.  In  the  case  at 
bar,  payment  by  Strong  was  made  before  the  plaintiffs  sold  any 
goods  to  the  association,  and  before,  so  far  as  this  case  appears, 
any  business  was  transacted. 

It  may  be  assumed  without  question  that  when  all  the  requi- 
sites of  the  act  of  1874  are  complied  with,  and  the  statement 
contains  truthfully  those  requisites,  that  a  joint  stock  company 
with  limited  liability  is  formed,  and  that  general  liability  is  not 
incurred  except  under  the  provisions  of  the  statute.  This  the 
statute  expressly  provides  for.  These  requisites  are,  (1)  that 
three  or  more  persons  shall  sign  and  acknowledge  duly  a  state- 
ment in  writing ;  (2)  which  shall  set  forth  the  full  names  of 
such  persons ;  (3)  the  amount  of  capital  pf  such  association 
subscribed  for  by  each ;  (4)  the  total  amount  of  capital  and 
when  and  how  to  be  paid ;  (5)  the  character  of  the  business  to 
be  conducted,  and  the  location  of  the  same ;  (6)  the  name  of 
the  association  with  the  word  "  limited  "  added  thereto,  as  part 
of  the  same ;  (7)  the  contemplated  duration  of  said  association, 
which  shall  not  exceed  in  any  case  twenty  years;  (8)  the 
names  of  the  officers  selected  in  conformity  with  the  provis- 
ions of  the  act.  All  these  requisites  are  literally  and  strictly 
fulfilled  in  this  charter.  The  statement  is  duly  signed  and  ac- 
knowledged by  three  persons,  their  full  names  are  set  out,  the 
amount  of  the  capital  is  $25,000.  Stetler  subscribes  for  $8,000, 
Fuller,  $8,000,  and  Archbald,  $9,000.  The  capital  is  payable 
on  the  execution  thereof,  the  business  is  clearly  stated,  the 
name  is  The  Amity  Coal  Company,  Limited,  its  business  is  to 
be  conducted  in  the  township  of  Lackawanna,  in  the  county  of 
Lackawanna,  Pennsylvania,  its  duration  is  twenty  years,  and 
its  officers  are  the  three  persons  who  form  the  association. 

Most  of  the  argument  in  this  case  has  been  drawn  from  the 
decisions  which  relate  to  special  partnerships,  in  which  some 
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of  the  partners  are.  general  and  one  or  more  are  simply  speciaL 
The  associations  organized  under  the  act  of  1874  are  an  entirely 
distinct  class  of,  organized  bodies.  This  is  stated  in  the  ele- 
mentary works  on  partnership,  and  the  decisions  of  our  own 
courts.  A  limited  liability  is  attempted  to  be  secured  to  all 
the  members  and  it  is  secured  by  fair,  explicit  and  strict  pro- 
visions, and  in  a  way  which  when  complied  with  not  only  pro- 
tects the  members,  but  protects  all  creditors  who  choose  to 
avail  themselves  of  the  knowledge  which  the  law  and  the 
books  of  the  association  give  them  of  such  associations. 
When  the  members  are  within  the  protection  of  the  act,  then 
it  should  be  held  as  a  shield  to  them,  and  creditors  and  mem- 
bers should  be  required  to  conform  to  the  act  in  seeking  these 
remedies  at  law.  We  have  seen  that  this  organization  in  its 
inception  did  comply  with  the  act  of  assembly.  The  plaintiff, 
however,  in  commencing  this  action  assumed,  on  the  mere  fact 
of  non-payment  of  their  subscriptions  by  Stetler,  Fuller  and 
Archbald,  at  the  time  stipulated  and  before  the  statement  was 
recorded,  that  the  whole  organization  was  absolutely  void  as  a 
limited  liability  association,  both  as  regards  themselves  and 
Strong,  who  came  in  subsequently.  The  act  itself  pointed  out 
clearly  and  equitably  to  aU  parties  concerned,  their  mode  of 
procedure  for  non-payment  of  the  capital  stock  or  subscription. 
They  could  have  sued  the  association,  recovered  their  verdict 
and  judgment,  and  then  on  motion  and  a  rule  in  case  they 
failed  against  the  association,  they  could  have  had  their  execu- 
tion against  the  individuals  for  the  non-payment  of  subscrip- 
tions or  any  part  remaining  unpaid.  Their  whole  assumption, 
in  this  part  of  their  case,  rests  on  the  false  foundation  that  the 
mere  non-payment  of  the  subscription  at  the  time  stipulated, 
avoided  the  association  and  made  a  general  partnership.  This 
false  foundation  giving  way,  their  whole  superstructure  falls 
with  it.  It  is  true  that  an  attempt  to  form  such  a  joint  stock 
company,  or  a  corporation,  which  contains  a  fatal  defect,  would 
avoid  all  proceedings  under  it  and  make  the  stockholders  or 
members  general  partners  ;  it  is  also  true  that  when  a  special 
or  limited  liability  is  set  up  as  a  defence,  that  the  statute  must 
be  strictly  followed  which  creates  the  limited  liability;  but 
when  virtue  is  once  given  to  an  organization  under  the  statute, 
and  its  integrity  is  untainted  by  technical  or  formal  defects. 
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then  the  limited  liability  is  secured  and  remains,  unless  it  is 
lost  hy  a  subsequent  violation  contemplated  by  the  law  itself.. 
This  general  doctrine  of  special  partnerships  i^  clearly  and  em- 
phatically laid  down  as  a  part  of  this  act  of  1874,  and  we  shall 
discover  by. an  examination  of  the  cases  that  so  far  as  this  act 
has  come  under  construction  by  our  higher  court,  the  remedies 
have  been  pursued  imder  the  act  of  1874,  in  every  case  where 
there  was  a  substantial  compliance  in  the  organization. 

This  plaintiff  sues  the  individual  partners  in  the  first  in- 
stance. Section  2  of  the  act,  expressly  provides  that  ^^the 
members  shall  not  be  liable  under  any  judgment,  decree  or 
order  which  shall  be  obtained  against  such  association,  or  for 
any  debt  or  engagement  of  such  company,  further  or  otherwise 
than  is  hereinafter  provided."  What  is  further  or  otherwise 
provided?  1.  The  collection  of  the  unpaid  subscriptions,  to 
the  extent  of  the  portions  respectively  not  paid  up,  and  provis- 
ion is  made  for  the  execution.  And  in  order  that  the  extent 
of  the  unpaid  subscriptions  may  be  ascertained,  the  court  has 
f uU  power  to  compel  the  production  of  books.  And  a  "  sub- 
scription list  book  "  is  required  to  be  kept,  of  which  we  shall 
have  something  further  to  say.  2.  The  omission  of  the  word 
"limited"  makes  each  member  participant  in  such  omission 
liable  personally.  Section  3,  act  of  May  1,  1876,  P.  L.  89, 
which  is  supplementary  to  the  original  act,  and  now  part  of  it, 
provides  that  such  association  shall  be  sued  in  its  association 
name. 

It  will  therefore  be  discovered  that  it  is  a  logical  legal  con- 
clusion that  for  the  remedy  here  sought,  viz. :  the  payment  of 
a  debt  by  an  individual  member  because  of  the  non-payment 
of  his  subscription,  the  act  gives  a  full  and  complete  remedy 
by  suit  against  the  association  and  then  by  execution,  first, 
against  it,  and  (if  not  successful)  then  by  execution  against 
the  individual  for  so  much  of  his  subscription  as  is  unpaid. 
No  action  can  be  maintained  against  the  stockholders  in  the 
first  instance,  one  or  all ;  it  not  only  is  not  provided  for,  but  it 
thoroughly  ousts  the  legal  remedy  provided.  It  also  conflicts 
with  the  equity  of  that  legal  remedy,  because  the  members 
may  have  paid  in  in  unequal  proportions.  In  the  present 
action  the  evidence  shows  a  full  payment  of  stock  by  Strong,  a 
large  payment  by  Stetler,  and  possibly  up  to  a  certain  date. 
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none  by  the  two  others.  A  verdict  and  judgment  in  this 
action  would  be  against  Strong  for  the  whole  debt  as  well  as 
against  Stetler.  It  is  perhaps  to  be  regretted  that  the  plaintiff 
did  not  ask  to  amend  and  save  time  by  taking  judgment  against 
the  association,  but  that  is  not  now  before  us. 

We  state  the  general  propositions  of  law  which  seem  to  ns 
to  govern  in  associations  of  this  kind.  Where  there  is  a  totally 
defective  organization  never  instinct  with  life  under  the  stat- 
ute, the  members  may  be  sued  in  the  first  instance  as  a  general 
partnership.  When  the  association  is  once  legally  created,  the 
remedies  must  be  pursued  as  provided  by  the  statute,  when  for 
non-payment  of  subscription,  first  against  the  association  and 
then  against  the  individual  stockholders  in  default. 

In  regard  to  the  claim  made  that  there  was  no  "subscription 
list  book  "  kept,  If  this  be  true,  which  the  plaintiffs  have  not 
shown,  the  act  does  not  make  the  absence  of  that  a  cause  of 
individual  liability.  The  purpose  ("for  that  purpose")  for 
which  that  book  is  to  be  kept  is  to  aid  the  court  to  ascertain 
the  truth  in  regard  to  the  unpaid  subscriptions.  It  was  as- 
sumed on  the  argument  by  counsel  that  that  book  meant  an 
original  subscription  by  sign  manual;  the  term  does  not  so 
signify.  From  the  evidence.  Fuller  testified  that  they  consid- 
ered their  original  subscription  in  connection  with  the  stock 
ledger,  which  he  said  "  showed  the  transaction,"  made  a  sub- 
scription list  book.  From  it  he  gave  the  whole  data  of  sub- 
scribers' stock  and  payments.  The  book  was  not  formally  put 
in  evidence  and  we  have  its  character  only  from  Fuller's  testi- 
mony. We  do  not  say  that  a  separate  book,  perhaps  made  out 
by  tiie  secretary,  and  styled  technically  "a  subscription  list 
book,"  would  not  be  the  best  mode  of  meeting  this  require- 
ment, but  the  plaintiff  has  not  clearly  shown  that  this  provision 
was  not  substantially  complied  with.  Even  if  the  other  mem- 
bers were  deficient  in  this  respect.  Strong  is  in  no  way  charge- 
able with  such  neglect. 

•  •♦»♦»♦♦ 

In  the  case  at  bar  every  requisite  of  the  act  is  complied 
-with;  the  sole  delinquency,  which  is  a  fact  outside  of  the 
statement  filed,  and  one  contemplated  by  the  act  of  assembly, 
is  expressly  provided  for  by  the  act  of  assembly.  So  far  as 
this  plaintiff  is  concerned,  he  has  suffered  no  injury  which  is 
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not  expressly  provided  for  under  the  act ;  he  shows  no  inquuy 
nor  state  of  facts,  which  upon  inquiry  would  not  have  fur- 
nished the  exact  information,  as  the  evidence  discloses,  con- 
templated by  the  act,  and  upon  which  he  has  his  legal  remedy, 
as  well  by  pursuing  the  remedy  provided  by  the  act  as  by  a 
suit  against  defendants  as  general  partners. 

We  have  deemed  it  important  to  enter  upon  the  question  of 
practice  in  this  case,  because  the  act  of  assembly  is  new  in  our 
commonwealth,  and  when  properly  understood  one  of  great 
benefit  both  to  members  and  creditors  and  the  public  at  large. 
The  act  is  taken  mainly  from  English  statutes  on  the  same  sub- 
ject, and  the  decisions  in  the  English  courts,  so  far  as  we  have 
been  able  to  examine  them,  clearly  point  out  the  mode  of  prac- 
tice and  the  remedies,  as  we  have  stated  in  the  foregoing  opin- 
ion and  as  are  foreshadowed  in  the  few  cases  which  have  arisen 
in  this  country.  The  law  relating  to  this  class  of  associations 
is  distinctive,  as  already  intimated,  and  they  are  classified  as 
joint  stock  companies,  both  in  English  and  American  digests 
and  opinions. 

We  are  satisfied  upon  the  evidence  in  this  case  that  the 
proper  remedy  is  first  against  the  association  by  name,  and  then, 
on  proper  evidence,  by  application  to  the  court  against  the  in- 
dividuals, for  execution  of  the  judgment  after  failure  to  recover 
from  the  association.  If  this  is  correct,  no  verdict  could  have 
been  taken  against  any  of  the  individual  members,  and  the 
nonsuit  was  properly  entered. 

The  rule  to  take  off  nonsuit  as  to  Theodore  Strong  is  dis- 
charged. Also  the  rule  as  to  the  other  defendants,  Stetler, 
Archbald  and  Fuller  is  discharged.     Exceptions. 

Thereupon  the  plaintiffs  took  this  writ,  assigning  for  error : 
1.  The  order  entering  the  judgment  of  nonsuit;  and  2,  the 
order  discharging  the  rule  to  show  cause  why  the  judgment  of 
nonsuit  should  not  be  vacated. 

Mr.  Everett  Warren  and  Mr.  Frederick  W.  Ghinster  (with 
them  Mr.  Edward  N.  Willard)^  for  the  plaintiffs  in  error : 

1.  The  act  of  June  2, 1874,  P.  L.  271,  requires  that  in  the 
statement  signed  and  acknowledged  shall  be  set  forth,  inter 
alia,  "  the  amount  of  capital  of  said  association  subscribed  for 
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by  each,'*  and  "  the  character  of  the  business  to  be  conducted 
and  the  location  of  the  same.*'  The  subscription  is  an  act 
necessary  to  raLse  the  capital,  and  the  statement  is  a  declara- 
tion to  the  world  that  the  preliminary  act  has  been  performed, 
and  that  the  capital,  whether  in  cash  or  otherwise,  has  b^en  sub- 
scribed for.  None  of  the  $26,000  capital  had  been  subscribed 
for,  and  starting,  as  the  defendants  did,  without  any  subscrip- 
tion, they  gave  their  association  a  name  but  no  location.  The 
statement  was  false,  because  in  their  preliminary  arrangements, 
W,000  of  the  contemplated  capital  had  been  allotted  to  a  Mr. 
Davis ;  Mr.  Davis  had  not  subscribed  for  it,  and  did  not  even 
sign  the  articles  or  statement,  which  is  now  treated  as  the  sub- 
scription list;  and  not  a  dollar  of  the  capital  was  paid  in  at  the 
time  of  the  execution  of  the  statement,  nor  until  the  purchase 
of  the  stock  by  Mr.  Strong. 

2.  With  due  submission  to  the  court  below,  we  submit  that 
the  question  is  not  what  the  act  in  question  makes  a  cause 
of  individual  liability ;  but,  have  the  defendants  done  what  the 
law  required  them  to  do,  in  order  that  they  might  not  be  indi- 
vidually liable.  The  act  says  they  shall  keep  a  subscription 
list  book.  The  court  below  held  that  they  need  not.  But,  as 
Mr.  Justice  Paxson  said  in  Maloney  v.  Bruce,  94  Pa.  252,  "If 
parties  seek  to  have  aU  the  advantages  of  a  partnership,  and  yet 
limit  their  liability  as  to  creditors,  they  must  comply  strictly 
with  the  act."  This  principle  applies  to  limited  partnerships 
under  the  act  of  1836  and  its  supplements :  Andrews  v.  Schott, 
10  Pa.  47  ;  Richardson  v.  Hogg,  38  Pa.  153  ;  Vandike  v.  Ross- 
kam,  67  Pa.  830 ;  Guillou  v.  Peterson,  89  Pa.  163 ;  Metropoli- 
tan N.  Bank  V.  Gruber,  14  W.  N.  12;  Conrow  v.  Gravenstine, 
17  W.  N.  204 ;  and  equally  to  limited  partnerships  imder  the 
act  of  1874  and  its  supplements :  Maloney  v.  Bruce,  94  Pa.  252 ; 
Bement  v.  Brick  Machine  Co.,  6  W.  N.  58 ;  Keystone  Boot  & 
Shoe  Co.  V.  Schoellkopf  s  Sons,  11  W.  N.  132 ;  Pears  v.  Barnes, 
1  Cent.  R.  569 ;  Eliot  v.  Himrod,  108  Pa.  669 ;  Hite  N.  Gas 
Co.'sApp.,  118Pa.  486. 

8.  Recording  the  articles  of  association  was  a  declaration  to 
the  world  that  the  capital  had  been  paid  in  in  cash.  Parties 
dealing  witfi  defendants  had  a  right  to  conclude  it  was  paid. 
When  Fuller,  Stetler  and  Archbald  filed  their  articles,  they 
further  stated  to  the  commercial  world  that  they  had  each  sub- 
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scribed  for  so  many  shares  of  the  Amity  Coal  Company,  when 
as  a  matter  of  fact  they  had  not  then  subscribed  for  a  cent,  and 
never  afterward  subscribed  for  a  single  share ;  neither  they, 
nor  Theodore  Strong,  who  afterwards  entered  the  concern. 
They  invited  credit  on  a  capital  of  $25,000,  when  in  fact  they 
had  no  capital  at  all,  and  thus  became  guilty  of  a  fraud  of  the 
grossest  kind:  Haviland  v.  Chase,  89  Barb.  286 ;  Eliot  v.  Him- 
rod,  108  Pa.  669 ;  Pears  v.  Barnes,  1  Cent.  R.  669 ;  Richard- 
son V.  Hogg,  88  Pa.  153. 

Mr.  TF.  JET.  Jesmp  (with  him  Mr.  E.  B.  Sturges)^  for  the  de- 
fendants in  error : 

The  principal  objection  to  the  statement  is  that  it  is  false. 
We  admit  that  if  it  is  false  in  any  essential  particular,  it  will 
afford  no  protection.  But  wherein  is  the  falsity  alleged  ?  It 
seems  too  plain  for  argument  that  an  obligation  "  payable  upon 
the  execution  hereof,"  is  one  making  the  debt  due  immediately 
after  the  same  is  delivered.  In  the  articles,  the  clause  means 
simply  that  the  amount  is  presently  due  from  the  subscriber 
after  he  has  affixed  his  name  thereto.  Was  there  any  capital 
subscribed  for?  Each  of  the  three  persons  associating  certifies 
for  himself  and  the  others  to  a  present  subscription  for  tlie  full 
amount  of  the  capital.  This  statement,  when  filed,  made  a 
valid  legal  organization,  and  for  all  debts  contracted  by  the 
organization,  it  alone  could  be  sued.  And  under  §  2  of  the  act, 
the  only  remedy  was  by  suit  against  the  association,  and  after 
judgment  and  execution  returned  nulla  bona,  then  by  rule  on 
the  defaulting  stockholder  to  show  cause  why  execution  should 
not  issue  against  him  for  the  amount  unpaid  upon  his  subscrip- 
tion: Lauder  v.  Tillia,  117  Pa.  305. 

Opinion,  Mr.  Justice  Williams: 

The  defendants  are  sued  as  partners.  They  claim  the  immu- 
nity from  liability  as  individuals  which  the  act  of  1874  confers 
on  persons  associating  themselves  in  a  joint  stock  or  limited 
partnership  association,  alleging  that  they  have  fully  complied 
with  its  provisions.  This  is  the  question  on  which  the  plaint- 
iffs' right  to  recover  depends.  The  court  below  hield  that  the 
organization  of  the  Amity  Coal  Company,  Limited,  had  been 
in  full  compliance  with  the  provisions  of  the  statute,  and  that 
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the  only  remedy  of  the  plaintiffs  was  by  action  against  the 
association  and  then  against  the  stockholders  severally  for  the 
amount  unpaid  upon  their  stock  subscriptions.  A  compulsory 
nonsuit  was  accordingly  entered  against  the  plaintiffs  which 
the  court  declined  to  take  off,  and  this  action  of  the  court  is 
the  error  assigned. 

The  act  of  1874  provides  that  when  persons  "  desire  to  form 
a  partnership  association  for  the  purpose  of  conducting  any 
lawful  business by  subscribing  and  contributing  cap- 
ital thereto,  which  capital  shall  alone  be  Uable  for  the  debts  of 
such  association,"  they  shall  make  and  subscribe  to  a  statement 
in  writing,  in  which  they  shall  set  forth  among  other  things 
the  full  names  of  the  persons  so  associating  themselves  togeth- 
er ;  ^^  the  amount  of  capital  stock  of  said  association  subscribed 
by  each ;  the  total  amount  of  capital  and  when  and  how  to  be 
paid."  In  §  2  it  is  provided  that  the  members  of  the  associa- 
tion shall  not  be  individually  liable  for  any  debt  of  the  associa- 
tion until  the  joint  property  has  first  been  exhausted,  and  then 
only  to  the  extent  to  which  they  may  be  indebted  upon  their 
subscriptions  to  the  capital  stock.  To  the  end  that  the  sub- 
scribers may  be  protected  and  their  liability  kept  within  the 
prescribed  limits,  no  execution  can  issue  against  them  imtil  an 
order  has  been  made  by  the  court  in  which  the  judgment  is 
entered,  or  a  law  judge  thereof,  on  notice  to  the  person  to  be 
affected,  and  after  full  hearing,  fixing  the  amount  due  upon 
his  subscription  and  awarding  the  writ.  In  order  that  this 
question  may  be  disposed  of  correctly,  the  act  requires  every 
such  association  to  keep  a  "  subscription  list  book  "  that  may 
be  produced  in  court,  and  that  shall  be  "  open  to  inspection  by 
the  creditors  and  members  of  the  association  at  all  reasonable 
times." 

The  Amity  Coal  Company,  Limited,  was  organized  by  three 
persons,  viz. :  Stetler,  Fuller,  and  Archbald,  who  subscribed  and 
acknowledged  the  statement  in  due  form.  This  statement  set 
out  the  following  facts  for  the  information  of  the  public :  "  The 
amoimt  of  the  capital  stock  of  said  association  is  twenty-five 
thousand  dollars  payable  in  lawful  money  on  the  execution 
hereof."  The  persons  subscribing  to  the  stock  and  the  amount 
subscribed  by  each  was  stated  as  follows :  "  The  said  Samuel 
N.  Stetler  subscribes  for  eight  thousand  dollars,  said  Edward 
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L.  Fuller  subscribes. for  eight  thousand  dollars,  and  the  said 
Robert .  W.  Archbald  subscribes  for  nine  thousand  dollars." 
The  business  to  be  done  by  the  association  is  stated  to  be  "the 
owning  and  leasing  of  mines  and  coal  lands,  and  the  mining, 
preparing,  shipping,  buying,  and  marketing  of  anthracite  coal, 
together  ^vith  all  matters  incident  thereto."  This  statement 
followed  the  act  of  assembly,  and  as  to  its  form  was  entirely 
regular,  but  the  proofs  show  that  not  one  dollar  was  paid  by 
either  of  the  subscribers  to  the  stock.  It  was  nevertheless 
recorded,  and  the  Amity  Coal  Company,  Limited,  entered  upon 
its  business  career  without  a  farthing  in  its  treasury  or  an  arti- 
cle of  property  in  the  world.  This  was  not  a  compliance  in 
good  faith  with  the  requirements  of  the  act  of  1874.  The 
purpose  of  that  act  was  to  foster  legitimate  and  honest  under- 
takings where  capital  was  "  subscribed  and  contributed  "  by  per- 
sons desiring  to  engage  in  business,  and  not  to  bring  into  life  a 
brood  of  associations  without  capital,  without  a  treasury,  and 
possibly  without  a  solvent  subscriber.  But  this  association 
was  not  merely  an  empty  shell,  for  its  statement  was  mislead- 
ing and  deceptive.  It  provided  for  a  capital  of  $25,000,  which 
was  made  payable  on  the  execution  of  the  statement.  It  was 
subscribed  and  acknowledged  and  then  regularly  recorded, 
without  the  payment  of  a  dollar  of  the  subscribed  capital. 
The  only  source  of  information,  besides  the  statement  which 
the  law  provides  for,  is  the  "  subscription  list  book  "  which  all 
such  associations  are  required  to  keep,  but  which  this  one  never 
opened.  The  fair  import  of  the  language  of  the  statement 
that  the  subscribed  capital  was  payable  "on  the  execution 
hereof,"  is  that  it  was  to  be  paid  down ;  and  the  subsequent 
recording  of  the  statement  is  an  assertion  that  the  subscribers 
have  performed  their  promise  and  paid  their  subscriptions  into 
the  treasury.  To  enter  upon  business  with  the  credit  which 
the  possession  of  a  paid-up  capital  of  $25,000  would  give  the 
association,  when  in  fact  nothing  had  been  paid,  either  in 
money  or  property,  was  an  evasion  of  the  law  and  a  fraud 
upon  the  public. 

In  saying  this  we  do  not  impute  an  intention  to  defraud,  or 
reflect  upon  the  motives  of  the  gentlemen  by  whom  the  Amity 
Coal  Company  was  organized.  They  may  have  supposed  them- 
selves to  be  complying  with  the  provisions  of  the  act.     Our 
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btisiness  is  not  with  their  motives,  but  with  what  they  did ; 
and  our  inquiry  is  whether  this  association  was  organized  in 
accordance  with  the  fair  interpretation  of  the  act  of  1874. 
The  act  provides  for  the  protection  from  personal  liability  of 
those  who  "  subscribe  and  contribute  "  a  capital  to  be  employed 
in  any  lawful  business.  The  "capital"  is  staked  upon  the 
success  of  the  business,  but  because  the  amount  of  the  capital 
appears  upon  the  statement  on  record  and  the  "subscription 
list  book  "  on  the  desk  of  the  association,  all  who  have  occa- 
sion to  deal  with  it  may  know  the  amount  of  actual  capital 
within  reach,  and  determine  to  what  extent  the  association  is 
entitled  to  credit.  But  persons  who  subscribe  yet  never  con- 
tribute, and  who,  by  failing  to  keep  a  "  subscription  list  book," 
withhold  from  the  public  all  means  of  knowing  the  truth,  can- 
not be  within  the  protection  of  the  act.  They  really  put 
nothing  into  the  enterprise  except  the  credit  of  a  capital  that 
is  actually  withheld.  They  mislead  the  public  and  induce  con- 
fidence to  which  they  are  not  entitled.  In  other  words,  the  credit 
they  obtain  rests  not  upon  a  subscribed  and  contributed  capital, 
but  upon  a  fraudulent  appearance  of  such  capital  in  their 
statement. 

We  do  not  hold  it  necessary  to  a  valid  organization  that  the 
entire  subscribed  capital  should  be  paid  into  the  treasury  be- 
fore an  association  can  begin  business.  The  act  of  1874  con- 
templates the  possibility  of  unpaid  balances  and  provides  a 
method  by  which  creditors  may  reach  them ;  but  we  do  hold 
that  an  association  has  no  right  to  enter  upon  business  until 
some  part  of  the  subscribed  capital  has  been  actually  paid. 
The  statement  should  show  when  and  in  what  amounts  the 
subscriptions  are  to  be  paid,  and  the  subscription  list  book 
should  thereafter  show  the  payment  or  the  failure  to  pay  the 
instalments  falling  due  after  the  recording  of  the  statement,  so 
that  members  and  cr^ditora  may  see  at  any  time  the  exact  situ- 
ation of  the  association.  These  are  the  t«rms  upon  which  the 
statute  promises  individual  immunity  from  the  debts  of  the 
concern,  and  they  must  be  complied  with  fairly  and  honestly. 
Where  persons  seek  the  benefits  of  an  act  of  assembly  they 
must  take  them  upon  the  terms  which  the  act  prescribes,  or  not 
at  all.  In  Malony  v.  Bruce,  94  Pa.  262,  P  axson,  J.,  said :  **  If 
parties  seek  to  have  all  the  advantages  of  a  paitnership  and 
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yet  limit  their  liability  as  to  creditors,  they  must  comply  strict- 
ly with  the  act.*' 

Under  the  limited  partnership  act  of  1886,  the  same  rule  was 
repeatedly  held :  Richardson  v.  Hogg,  38  Pa.  168 ;  Guillou  v. 
Peterson,  89  Pa.  163.  The  recent  case  of  the  Appeal  of  the 
Hite  Natural  Gras  Co.,  Limited,  118  Pa.  436,  is  very  nearly  in 
point.  In  the  recorded  statement.  Kite's  subscription  for 
$80,000  of  the  capital  stock  was  stated  to  be  paid  by  the  trans- 
fer to  the  company  of  the  right  of  way  for  the  pipe  line,  etc., 
when  in  fact  the  right  of  way  had  not  been  procured.  This 
was  a  false  statement  as  to  a  material  fact  affecting  the  capital 
of  the  company,  and  it  was  held  that  it  rendered  the  subscrib- 
ers liable  to  creditors  as  partners. 

But  it  is  urged  that  Mr.  Strong,  who  was  not  a  subscriber 
to  the  stock,  paid  fully  and  fairly  for  the  interest  which  he 
subsequently  bought  in  the  association,  and  that  he  ought  not  to 
be  held  liable  for  the  misrepresentations  of  the  original  subscrib- 
ers. The  organization  took  place  on  June  18, 1883.  On  the 
17th  of  November  following,  Mr.  Strong  purchased  ten  shares 
and  paid  one  thousand  doUars,  their  par  value,  into  the  treasury. 
He  did  not  purchase  from  one  of  the  subscribers  who  held  the 
entire  stock,  and  pay  to  him  for  his  shares,  but  he  paid  to  the 
treasurer.  He  had  notice  therefore  that  the  stock  then  issued 
to  him  had  never  been  paid  for.  If  he  had  made  inquiry,  as 
he  was  bound  to  do,  into  the  manner  in  which  the  association 
had  been  organized,  and  whether  the  act  of  1874  had  been 
complied  with  in  good  faith,  he  would  have  learned  the  facts ; 
and  he  is  chargeable  with  notice  of  all  that  such  an  inquiry 
would  have  disclosed.  He  then  had  notice  in  law,  if  not  in 
fact,  that  not  one  dollar  had  ever  been  paid  by  the  subscribers, 
either  at  the  execution  of  the  statement  or  at  any  intermediate 
date,  and  that  the  association  was  without  money  or  property 
with  which  to  conduct  business  or  pay  its  liabilities.  With 
this  notice  he  purchased  an  interest  in  the  association  and  sub- 
sequently became  one  of  its  managers. 

It  is  not  easy  to  see  upon  what  principle  he  can  be  said  to 
stand  on  better  ground  than  his  associates.  He  bought  int© 
an  association  organized  in  disregard  of  the  act  of  1874,  doing 
business  without  a  capital  and  as  a  matter  of  speculative  ad- 
venture.   It  was  an  empty  shell,  a  sham ;  and  Mr.  Strong's 
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position  is  the  same  as  if  he  had  bought  into  any  other  insol- 
vent firm.  He  did  not  become  liable  for  debts  contracted  be- 
fore he  became  a  member,  but  for  debts  contracted  afterwards, 
he  and  his  associates  are  liable  as  partners.  Mr.  Strong's  hon- 
est payment  for  his  interest  cannot  cure  the  vice  which  infect- 
ed Uiis  association  from  its  organization,  or  relieve  him  from  the 
legal  consequences  of  his  connection  with  an  insolvent  firm. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

On  May  14, 1888,  a  re-argument  of  the  foregoing  cause  was 
ordered  on  motion  of  the  defendants. 

Mr.  Everett  Warren  and  Mr.  J,  Vauffhan  Darling  (with  them 
Mr.  Edward  N.  Willard  and  Mr.  Charles  H.  Welles),  for  the 
plaintiffs  in  error. 

Mr.  W.  H.  Jessup  and  Mr.  John  Q-.  Johnson  (with  them  Mr. 
E.  B.  Sturgess  and  Mr.  William  Strong),  for  the  defendants  in 
error. 

Opinion,  Mr.  Justice  Williams  : 

The  persons  composing  a  partnership  may  agree  with  each 
other  to  invest  a  certain  fixed  sum  each  in  the  common  ven- 
ture, and  no  more.  Such  an  agreement  may  limit  the  interest 
of  each  in  the  property  and  profits  of  the  firm,  but  it  will  not 
limit  the  liability  of  any  for  the  firm  debts.  Each  member  will 
be  liable  individually  for  the  entire  indebtedness  of  the  firm. 
The  act  of  1874  was  passed  to  relieve  against  the  risk  and  in- 
convenience attending  general  partnerships,  by  providing  a 
mode  by  whicli  individuals  might  invest  a  fixed  sum  in  a  busi- 
ness enterprise,  without  liability  to  loss  beyond  the  sum  so  in- 
vested. The  method  provided  is  the  creation  of  a  new  artificial 
person  to  be  called  a  joint  stock  association,  having  some  of  the 
characteristics  of  a  partnership  and  sonie  of  a  corporation. 

The  process  by  which  this  new  organization  is  brought  into 
business  existence  is  plainly  laid  down  in  the  statute.  Three 
or  more  persons  may  agree  to  form  such  an  association.  They 
must  put  their  agreement  in  writing,  in  the  form  not  of  a  con- 
tract with  each  other,  but  of  a  certificate  for  the  information  of 
the  public.  This  must  b^  signed  by  every  member  of  the  asso- 
VoL.  cxxvn — 11 
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elation,  and,  as  a  further  assurance  of  its  truth,  it  must  be  ac- 
knowledged by  them.  It  must  set  out,  among  other  things, 
the  names  of  the  persons  uniting  in  the  enterprise,  and  the 
name  by  which  the  new  artificial  person  is  to  be  known ;  the 
total  capital  subscribed  and  the  amount  subscribed  by  each 
member,  and  a  statement  showing  when  and  how  it  is  to  be 
paid.  When  the  certificate  has  been  prepared,  signed  and 
acknowledged,  and  when  the  payment  of  capital  into  the  treas- 
ury has  been  made  in  accordance  with  its  terms,  the  prelimi- 
nary work  of  organization  is  completed,  and  the  association  is 
ready  to  be  called  into  life  by  the  organic  act,  the  recording  of 
the  certificate.  This  gives  it  existence  and  a  name  in  the  bus- 
iness world.  Thenceforward  the  promoters  cease  to  act  as  in- 
dividuals or  as  partners  in  the  common  business,  but  through 
and  in  the  name  and  upon  the  credit  of  the  joint  stock  associa- 
tion. When  the  association  enters  upon  its  business  life,  it 
should  have  in  its  treasury  the  capital,  or  so  much  thereof  as 
the  recorded  certificate  endows  it  with  at  the  outset ;  and  the 
balance  remaining  unpaid,  in  accordance  with  the  terms  of  the 
certificate,  should  appear  upon  the  stock  subscription  book  pro- 
vided for  by  the  act,  so  that  a  creditor  or.  any  one  interested  to 
know  could  determine  whether  and  to  what  extent  the  new 
business  agency  was  entitled  to  credit. 

In  the  case  of  business  corporations,  the  certificate  that  at 
least  ten  per  cent  of  the  subscribed  capital  has  been  paid  in 
goes  to  the  governor,  and  he  then  issues  letters-patent,  which 
impart  life  to  the  corporation.  In  the  case  of  joint  stock  asso- 
ciations, the  members  are  trusted  by  the  law  to  certify  directly 
to  the  public  without  the  intervening  agency  of  the  governor, 
and  thus  to  give  life  to  their  own  creature.  Under  such  cir- 
cumstances the  courts  should  require  absolute  good  faith  and 
an  honest  compliance  with  the  law  from  those  who  claim  ex- 
emption from  individual  liability  as  members  of  a  joint  stock 
association.  If  no  capital  has  been  put  into  the  concern,  no 
actual  cash  with  which  to  begin  business,  it  has  no  right  to 
begin  business.  The  subscribers  have  no  right  to  record  the 
certificate,  and  to  do  so  is  a  fraud  upon  the  law  and  a  fraud 
upon  the  public.  We  do  not  say  that  the  entire  capital  must 
be  paid  down.  The  law  does  not  say  so,  but  seems  to  contem- 
plate a  payment  by  instalments.     What  we  do  say  is,  that  un- 
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til  some  part  of  the  capital  has  been  paid  in  conformity  with 
the  certificate,  the  recording  of  the  certificate  is  not  authorized 
by  the  law,  and  can  give  no  business  life  to  the  limp  and  empty 
framework  of  the  association.  In  analogy  to  the  business  cor- 
porations of  the  state,  ten  per  cent  of  the  subscribed  capital 
would  seem  to  be  the  minimum  amount  to  be  actually  provided 
for  and  paid  into  the  treasury  before  the  recording  of  the  cer- 
tificate, which,  as  we  have  already  said,  should  show  the  times 
of  subscription  truly,  and  should  be  complied  with  fully  and 
honestiy  before  it  goes  upon  the  record. 

This  was  substantially  said  when  this  case  was  before  us  one 
year  ago.  A  fresh  examination  of  the  subject,  aided  by  an 
elaborate  re-argument,  has  not  persuaded  us  that  we  were  in 
error  in  the  views  then  expressed. 

Turning  now  to  the  facts  of  this  case,  they  seem  to  leave  us 
no  alternative  under  the  salutary  rule  laid  down.  This  certif- 
icate when  prepared  put  the  capital  stock  at  twenty-five  thou- 
sand dollars.  It  gave  the  names  of  the  subscribers  and  the 
amount  of  stock  subscribed  by  each.  In  obedience  to  the  stat- 
utory requirement  to  state  when  and  how  the  subscribed  stock 
was  to  be  paid,  it  stated,  "to  be  paid  on  the  execution  hereof." 
Now  the  first  thing  to  be  done  was  to  execute  the  certificate. 
After  that  was  done,  it  was  to  be  acknowledged  as  an  assur- 
ance of  its  truth ;  then  it  was  to  be  recorded  as  the  certificate 
of  those  signing  it,  made  to  the  public,  that  its  provisions  had 
been  complied  with.  The  recording  of  the  certificate  was 
therefore  a  distinct  affirmance  that  the  capital  to  be  paid  on  its 
execution  had  been  paid,  and  that  the  association  was  entitied 
to  the  credit  which  its  capital  should  command.  The  fact  was, 
however,  that  neither  of  the  stockholders  paid  one  cent  on  the 
execution  of  the  certificate,  nor  at  its  acknowledgment,  nor 
when  it  was  recorded,  nor  yet  when  they  began  business  in  the 
name  of  the  association. 

It  is  useless  to  argue  tiiat  such  conduct  is  a  compliance  with 
the  requirements  of  the  act.  It  is  a  palpable  disregard  of  the 
act  of  1874,  and  of  the  requirements  of  business  honesty. 

We  speak  of  the  facts  as  they  appear  upon  this  record.  The 
case  goes  back  for  a  new  trial.  If  upon  such  trial,  with  at- 
tention directed  to  this  point,  a  different  showing  is  made  and 
the  facts  necessary  to  a  legal  organization  are  made  to  appear. 
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the  case  maybe  taken  out  from  the  operation  of  the  rule ;  but, 
on  the  facts  before  us,  we  hold  that  the  subscribers  to  the 
stock  in  this  association,  by  reason  of  their  disregard  of  the 
law  imder  which  they  attempted  to  organize,  acquired  no 
rights  under  it,  but  became  liable  as  general  partners  for  all  the 
debts  contracted  in  the  name  of  the  association.  Nor  do  we 
see  our  way  clear  to  relieve  one  who  bought  an  interest  in  tlie 
concern  months  afterward  and  honestly  put  his  money  into  its 
business.  Like  one  buying  into  an  ordinary  mercantile  part- 
nership, he  was  bound  to  inquire  into  the  organization  and  con- 
dition of  the  concern  in  which  he  was  about  to  invest  his 
money. 

The  order  heretofore  made  reversing  the  judg- 
ment of  the  court  below  remains  in  full  force. 

Mr.  Chief  Justice  Paxson  and  Mr.  Justice  Mitchell  dissent. 


ERIE  BOOT  &  SHOE  CO.  v.  J.  A.  EICHENLAUB. 

BEBOR  TO  THE  COURT  OP  COMMON  PLEAS   OF  ERIE  COUNTY. 
Argued  April  80, 1S89— Decided  May  29,  1889. 

(a)  In  an  action  by  an  accommodation  indorser  against  the  maker,  to  re- 
cover the  amount  paid  by  plaintiff  to  lift  a  note  from  bank,  an  affidavit 
of  defence  averred  that  the  note  was  made  fraudulently,  was  without 
consideration,  and  that  the  plaintiff  had  knowledge  of  these  facts  when 
his  indorsement  was  made. 

1.  In  such  case,  the  plaintiff  was  not  entitled  to  summary  judgment  under 
the  procedure  act  of  May  25,  1887,  P.  L.  271,  because  (1)  his  statement 
of  claim  did  not  aver  that  the  bank  was  a  bona  fide  holder  of  the  note 
for  value,  and  (2),  even  with  such  an  averment,  the  protection  afforded 
would  not  extend  to  a  party  to  the  original  fraud. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  J  J. 

No.  45  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  24 
September  Term  1888,  C.  P. 
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On  May  24,  1888,  J.  A.  Eichenlaub  brought  assumpsit 
against  the  Erie  Boot  &  Shoe  Co.,  filing  the  following  state- 
ment of  claim : 

J.  Adam  Eichenlaub  brings  this  suit  to  recover  from  the  Erie 
Boot  &  Shoe  Company,  a  corporation  incorporated  under  the 
laws  of  the  state  of  Pennsylvania,  the  sum  of  $10,270.13,  the 
amount  due  upon  a  certain  promissory  note  made  by  the  de- 
fendant   as  follows : 

"  S10,000.  Erie,  Pa.,  Nov.  5, 1887. 

Sixty  days  after  date  we  promise  to  pay  to  the  order  of  the 
estate  of  Joseph  Eichenlaub,  deceased,  ten  thousand  dollars, 
at  the  Second  National  Bank  of  Erie,  Pa.,  without  defalcation 
or  stay  of  execution,  for  value  received. 

Erie  Boot  &  Shoe  Co., 
Joseph  P.  Eichenlaub,  Pres't." 
[Endorsed] 

"  Joseph  P.  Eichenlaub,  executor  of  estate  of  Joseph  Eichen- 
laub, deceased." 

"J.  A.  Eichenlaub." 

That  when  said  note  became  due,  on  January  7, 1888,  the 

said  defendant  did  not  pay  the  same, and  the  plaintiff 

was  compelled  and  did  pay  to  the  Second  National  Bank  of 
Erie,  the  owner  and  holder  of  said  note,  the  said  sum  of 
$10,270.13  to  take  the  same  up;  he,  the  said  plaintiff,  being 
the  last  indorser  on  said  note,  and  was  an  accommodation  in- 
dorser  for  said  defendant  on  said  note  at  its  request. 

Therefore  the  said  J.  A.  Eichenlaub  avers,  etc. 

The  affidavit  of  defence,  in  its  material  averments  was  as 
follows : 

"Personally  appeared  before  me,  the  undersigned,  Thomas 
H.  Cole,  who  being  duly  sworn,  says  that  he  is  one  of  the 

stockholders  of  the  said  defendant  company The  said 

note  upon  which  suit  is  brought  was  made,  or  caused  to  be 
made,  by  Joseph  P.  Eichenlaub,  without  any  knowledge  or 
authority  from  the  officers  and  directors  of  the  said  company, 
and  without  any  consideration  to  support  it ;  the  said  note  was 
and  is  made  to  no  person,  purporting  to  be  made  to  the  estate 
of  Joseph  Eichenlaub,  deceased,  to  whom  the  defendant  com- 
pany was  in  no  wise  indebted,  in  any  manner,  to  the  best  of 
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the  deponent's  information;  and  deponent  doth  further  say 
that  the  pretended  and  unauthorized  note  or  instrument  con- 
tains in  it  a  large  amount  of  usurious  interest,  at  the  rate  of 
seven,  eight  and  nine  per  cent  interest,  running  eight  or  nine, 
or  more  years,  on  a  running  account  between  Joseph  Eichen- 
laub  and  the  defendant  company,  amounting  to  some  $1,147.90 ; 
and  deponent  further  says  that  the  said  estate  of  Joseph  Eich- 
enlaub  was  at  the  time  said  note  was  made,  apd  now  is  indebted 
to  the  defendant  corporation  for  leather,  thread,  boots,  shoes 
and  merchandise,  purchased  from  said  defendant,  running  from 
1879  unta  his  death  in  1886,  amounting  to  $11,281.88  or  more." 
[Statement  of  account  here  given.] 

A  supplemental  affidavit  of  defence,  made  by  Thomas  H. 
Cole,  averred : 

"  That  he  is  the  manager  of  the  business  of  the  said  com- 
pany ;  that  this  deponent  is  informed  and  beUeves  and  expects 
to  be  able  to  prove,  on  the  trial  of  this  case,  that  the  note  upon 
which  this  suit  is  brought  was  fraudulently  made  and  issued 
by  Joseph  P.  Eichenlaub  to  the  estate  of  Joseph  Eichenlaub, 
of  which  estate  the  said  Joseph  P.  Eichenlaub  was  one  of  the 
executors,  without  any  consideration  whatsoever ;  that  at  the 
time  of  the  making  of  said  note  the  said  defendant  was  not 
indebted  to  the  estate  of  Joseph  Eichenlaub,  deceased,  in  any 
sum  whatsoever ;  but  on  the  contrary  the  said  estate  of  Joseph 
Eichenlaub  was  indebted  to  the  said  defendant  more  than 
eleven  thousand  dollars,  and  both  the  said  Joseph  P.  Eichen- 
laub and  the  said  J.  A.  Eichenlaub  well  knew  these  facts. 
This  deponent  charges  upon  information  and  belief,  and  ex- 
pects to  be  able  to  prove  the  same  on  the  trial  of  this  case,  that 
the  said  note  was  made  in  pursuance  of  an  arrangement  between 
the  said  Joseph  P.  Eichenlaub  and  the  said  J.  A.  Eichenlaub 
for  the  purpose  of  borrowing  a  large  amount  of  money  with 
which  to  pay  a  debt  owing  by  Joseph  Eichenlaub,  deceased,  to 
the  receiver  of  the  German  Insurance  Company,  of  Erie,  Pa., 
and  that  the  said  J.  A.  Eichenlaub  well  knew  at  and  before  the 
making  of  the  said  note  that  the  said  defendant  was  not  in- 
debted to  the  estate  of  said  Joseph. Eichenlaub,  deceased;  and 
that  the  said  J.  A.  Eichenlaub  is  not  a  bona  fide  holder  of  said 
note,  but  is  an  accommodation  endorser  with  full  knowledge 
of  all  said  facts  before  he  endorsed  said  note,  and  before  he 
procured  possession  of  the  same." 
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A  rule  for  judgment  for  want  of  a  suificient  affidavit  of  de- 
fence having  been  argued,  the  court,  Gunnison,  P.  J.,  on  Sep- 
tember 17, 1888,  filed  the  following  opinion  and  order: 

The  facts  alleged  in  the  affidavit  of  defence  would  be  a  suf- 
ficient defence  in  a  suit  by  the  payee  against  the  maker  of  the 
note.  They  would  also  constitute  a  sufficient  defence  in  this 
suit,  if  there  had  been  no  intermediate  bona  fide  holders  of  the 
note  before  maturity  and  for  value.  It  is  not  alleged  that  the 
Second  National  Bank  was  not  such  a  holder.  The  plaintiff 
became  the  holder  of  the  note  by  reason  of  his  payment  of  it 
to  the  Second  National  Bank.  The  bank  was  his  immediate 
assignor.  ^^  The  assignee  takes  the  instrument  subject  to  all 
the  objections  and  equities  to  which  it  was  subject  in  the  hands 
of  the  person  from  whom  he  takes  it :  "  Wain  v.  Haldeman,  2 
Pears.  26.  No  facts  are  set  out  which  could  constitute  a  de- 
fence against  recovery  on  the  note  at  the  suit  of  the  bank. 
Nor  could  the  plaintiff,  who  was  an  accommodation  indorser, 
have  resisted  payment  at  the  suit  of  the  bank  against  him  upon 
his  indorsement.  He  was  compelled  to  pay  the  bank.  The 
want  of  consideration  and  the  fraud  in  the  original  transaction, 
alleged  by  the  defendant,  could  not  have  availed  him  as  in- 
dorser, or  the  defendant  as  maker,  as  against  the  bank.  Hav- 
ing been  compelled  to  pay,  he  succeeded  to  the  right  of  the 
bank  and  was  affected  by  such  equities  as  it  was  affected  by, 
and  by  none  other. 

The  rule  to  show  cause  is  made  absolute. 

Judgment  having  been  entered  in  favor  of  the  plaintiff  for 
$10,148.42,  the  defendant  took  this  writ,  assigning  as  error  the 
order  of  the  court  making  the  rule  for  judgment  absolute. 

Mr.  William  Benson^  for  the  plaintiff  in  error. 

Mr.  F.  F.  Marshall^  for  the  defendant  in  error. 

Opinion,  Mb.  Justice  Mitchell  : 

This  action  was  brought  upon  a  promissory  note  made  in 
the  name  of  the  company  plaintiff  in  error  by  Joseph  P.  Eich- 
enkub,  its  president,  in  favor  of  the  estate  of  Joseph  Eichen- 
laub,  deceased,  of  which  he  was  himself  the  executor.     It  was 
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therefore  a  note  in  the  name  of  a  principal,  but  made  by  an 
agent  in  his  own  favor.  The  affidavit  of  defence  avers  that 
the  note  was  made  fraudulently,  without  the  knowledge  or 
authority  of  the  company,  and  without  consideration,  and  that 
the  plaintiff  below  had  knowledge  of  these  facts  before  he  took 
the  note.  The  court  below,  conceding  that  this  established  a 
prima  facie  defence  against  the  payee,  nevertheless  held  the 
affidavit  insufficient  in  the  present  action  because  the  plaintiff 
had  become  the  holder  through  his  payment  of  the  note  to  the 
bank.  But  this  view  of  the  case  overlooks  two  important 
points  in  defendant's  favor. 

First ;  it  nowhere  appears  that  the  bank  was  a  bona  fide 
holder  for  value  before  maturity.  In  fact  it  is  only  stated  col- 
laterally and  argumentatively  that  the  bank  was  a  holder  of  the 
note  at  all;  all  that  appears  on  the  subject  anywhere  in  the 
record  being  that  part  of  the  plaintiffs  statement  which  says 
that  the  defendant  "  has  never  paid  the  said  note  or  any  part 
thereof,  and  the  plaintiff  was  compelled  and  did  pay  to  the 
Second  National  Bank,  the  owner  and  holder  of  said  note,  the 
sum  of  ten  thousand  dollars,"  etc.  Where  the  affidavit  avers 
that  a  note  was  made  or  put  in  circulation  fraudulently,  it 
must  appear  that  the  holder  has  such  a  title  as  bars  all  the 
equities  between  the  original  parties.  Under  the  former  affi- 
davit of  defence  law,  such  an  affidavit  was  sufficient  to  prevent 
judgment :  Smith  v.  L.  &  B.  Ass'n,  98  Pa.  19.  How  far,  un- 
der the  procedure  act  of  1887,  the  plaintiff's  statement  may 
supply  the  proof  of  title  previously  required  to  be  made  to  a 
jury,  it  is  not  necessary  now  to  consider,  as  it  is  entirely  clear 
that  nothing  short  of  a  specific  and  positive  averment  of  the 
whole  facts  in  plaintiff's  title,  can.  have  that  effect,  and  there 
is  no  such  averment  here.  For  all  that  appears,  the  bank  may 
have  been  a  mere  depository  of  the  note  for  the  purpose  of  col- 
lection.    On  this  branch  alone  the  affidavit  was  sufficient. 

But  secondly ;  even  if  the  bank  was  a  bona  fide  holder,  judg- 
ment could  not  be  entered  in  favor  of  the  plaintiff,  in  the  face 
of  the  supplemental  affidavit  that  he  knew  of  and  was  a  party 
to  the  fraudulent  arrangement  by  which  the  note  was  made. 
The  bona  fide  title  of  a  holder  protects  all  subsequent  holders, 
as  a  general  rule,  but  this  protection  does  not  extend  to  a  party 
to  the  original  fraud. 
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The  affidavits  therefore  set  up  facts  which  if  true  are  a  good 
defence  against  the  present  plaintiff.  The  counter  statement 
of  the  defendant  in  error  gives  an  entirely  different  version  of 
the  transaction,  and  states  several  facts  that  would  do  away 
entirely  with  the  defence  set  up,  but  being  no  part  of  the 
record  these  allegations  cannot  be  considered  here.  The  point 
against  the  affidavit  that  it  is  made  by  a  mere  stockholder 
without  setting  out  any  special  knowledge  of  the  facts,  or  any 
reason  why  it  is  not  made  by  an  officer  or  director,  is  well 
taken,  but  its  effect  is  obviated  by  the  averment  in  the  supple- 
mental affidavit  that  the  affiant  is  the  manager  of  the  business 
of  the  company. 

Upon  the  case  as  it  stands,  the  defendant  was  entitled  to  go 
to  a  jury. 

Judgment  reversed  and  procedendo  awarded. 


CITY  OF  ERIE,  FOR  USE,  v.  JOHN  C.  BRADY. 

ERROB  TO  THE  COURT  OP  COMMON  PLEAfl  OP  BRIE  COUNTY. 
Argued  April  30, 1S89— Decided  May  29,  1SS9. 

1 .  A  monicipal  ordinance  providing  for  the  paying  and  curbing  of  a  city 
street,  enacted  subsequently  to  the  act  of  May  1,  1876,  P.  L.  94,  is  null 
and  void,  if  before  its  passage  the  councils  have  not  caused  an  estimate 
to  be  made  of  the  total  cost  of  such  improvement,  maps,  etc.,  thereof, 
and  had  the  same  attached  to  the  ordinance,  as  required  by  said  act. 

2.  When  such  an  estimate  has  not  been  previously  made  and  attached  io 
the  ordinance  at  its  passage,  the  defect  is  not  cured  by  the  provisions 
of  §  2,  act  of  May  17,  1887,  P.  L.  118,  that  ♦*  all  taxes  heretofore  levied 
in  any  cities  of  the  third,  fourth  and  fifth  classes and  all  assess- 
ments, made  in  pursuance  of  the  ordinances  of  such  cities,  are  hereby 
made  valid." 

3.  When  it  appeared  that  in  fact  the  provisions  of  the  act  of  1876  were 
formally  complied  with  by  the  city  engineer,  but  that  the  estimate  made 
Tvas  not  such  as  the  defendant  considered  sufficient,  the  proper  method 
to  state  the  defence  was  to  set  out  a  copy  of  the  estimate  with  an  aver- 
ment of  the  defects  in  it.* 

♦See  Erie  City  v.  Butler,  120  Pa.  874. 
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4.  If,  however,  the  defendant  assumed  the  responsibility  of  being  sworn 
to  matters  which  were  admittedly  conclusions  of  law,  but  which  were 
sliated  in  unqualified  language  as  positive  averments  of  fact,  such  a 
course  cannot  be  too  strongly  reprobated :  per  Mr.  Justice  Mitchell. 

Before  Paxson,  C.  J.,  Stbeeett,  Williams,  McCollum 
and  MircHELL,  JJ. 

Nos.  129, 180, 181  January  Tenn  1889,  Sup.  Ct. ;  court  below, 
Nos.  171, 190, 191  September  Term  1887,  C.  P. 

On  August  3, 1887,  a  scire  facias  sur  municipal  lieu  No.  21 
February  Term  1887,  was  duly  issued  to  No.  171  September 
Term  1887,  wherein  the  city  of  Erie,  for  use  of  the  Barber  As- 
phalt Paving  Co.,  was  plaintiff,  and  "  A  piece  of  land  on  Eighth 
street,  John  C.  Brady,  assignee  of  the  German  Savings  Institu- 
tion, owner  or  reputed  owner,"  was  defendant.  To  Nos.  190, 
191  September  Term  1887,  like  writs  were  issued  upon  liens 
against  a  piece  of  land  on  Eighth  street,  the  heirs  of  W.  L. 
Cleveland,  deceased,  owners  or  reputed  owners,  wherein  the 
same  parties  as  above  were  plaintiffs. 

On  July  20,  1888,  an  affidavit  of  defence  was  filed  in  each 
case,  averring  in  substance  : 

1.  That  the  city  of  Erie  was  a  city  of  the  fifth  class  organized 
and  acting  under  the  act  of  May  23,  1874,  P.  L.  230,  and  the 
several  supplements  thereof,  which  said  act  and  its  supplements 
were  unconstitutional  and  void,  so  far  as  they  sought  to  confer 
upon  the  city  of  Erie  authority  to  order  pavements  to  be  laid 
at  the  cost  of  abutting  properties  and  liens  to  be  filed  therefor. 

2.  That  the  petition  of  the  property  owners  and  the  ordi- 
nance providing  for  the  pavement,  called  for  an  asphaltum 
pavement,  while  the  pavement  laid  under  the  contract  con- 
tained only  five  per  cent  of  pure  asphaltum,  and  by  reason  of 
the  deficiency  in  asphaltum  the  pavement  had  become  cracked 
and  broken. 

3.  That  at  all  times  since  the  passage  of  the  municipal  act  of 
May  23, 1874,  the  debt  of  the  city  of  Erie  had  exceeded  the  consti- 
tutional limit,  and  as  the  ordinance  provided  that  the  city  should 
pay  the  cost  of  paving  all  street  intersections,  and  no  provision 
was  made  to  pay  the  same,  the  adoption  of  the  ordinance  was 
a  direct  attempt  to  increase  the  debt  of  the  city  without  author- 
ity of  law,  and  was  therefore  illegal  and  void ;  that  it  was  void 
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also  because  the  consent  of  a  majority  of  the  property  owners 
had  not  been  obtained,  and  the  ordinance  was  not  advertised  in 
the  official  paper  of  the  city  as  required  by  law. 

4.  That  the  conti-act  was  illegal  and  void,  because  the  ordi- 
nance provided  only  for  the  laying  of  a  pavement,  while  the 
contract  provided  for  constructing  sewers,  man  holes  and  catch 
basins  as  well,  and  because  the  city  did  not  provide  for  the 
payment  of  damages  caused  to  property  owners  by  changing 
the  grade  of  the  street. 

5.  That  the  municipal  claim  was  void  because  it  included  the 
cost  of  said  man  holes,  catch  basins  and  sewers,  while  the  ordi- 
nance provided  only  for  the  laying  of  a  pavement  in  Eighth 
street ;  and  because  it  was  not  accompanied  with  any  specifica- 
tions of  the  items  of  cost  of  said  pavement,  nor  with  any  specifi- 
cations or  statement  of  the  contract  under  which  said  pavement 
purported  to  have  been  constructed. 

With  the  foregoing  affidavit  there  were  filed  as  exhibits,  the 
city  ordinance  of  February  25, 1878,  accepting  the  provisions  of 
the  act  of  May  23,  1874,  P.  L.  230 ;  the  ordinance  relating  to 
the  paving  and  curbing  of  Eighth  street  from  Parade  street  to 
Walnut  street,  and  providing  for  the  assessment  and  collection 
of  the  cost  thereof,  and  the  contract  and  specifications  with  the 
Barber  Asphalt  Paving  Co. 

On  October  17,  1888,  by  leave  of  court,  a  supplemental  affi- 
davit of  defence  was  filed,  which  averred,  inter  alia,  as  follows : 

*'  6.  The  councils  of  the  city  of  Erie  passed  the  ordinance 
for  the  paving  of  Eighth  street,  entitled  '  An  ordinance  relat- 
ing to  the  grading,  paving  and  curbing  of  Eighth  street  from 
Parade  street  to  Walnut  street  and  providing  for  the  assess- 
ment and  collecting  the  cost  thereof,'  under  which  the  work 
was  done  and  the  materials  furnished,  as  claimed  by  the  plaint- 
iff in  their  case,  without  causing  the  engineer  of  the  city  of 
Erie  to  make  an  estimate  of  the  '  total  cost  of  such  improve- 
ment, particularly  stating  the  items  and  the  cost  of  each,'  and 
causing  same  to  be  attached  to  said  ordinance  before  and  at 
the  time  of  its  passage." 

Rules  for  judgment  for  want  of  sufficient  affidavits  of  defence 
having  been  argued,  the  court,  Gunnison,  P.  J.,  on  November 
12, 1888,  filed  the  following  opinion  and  order  : 
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The  act  of  May  1,  1876,  P.  L.  94,  provides  "  That  the  coub. 
oils  of  cities  in  this  commonwealth  shall  not  pass  any  ordinances 
authorizing  the  grading  or  paving  of  any  avenue,  street  or  alley 

before  they  have  caused  the  city  engineer  to  make 

an  estimate  of  the  total  cost  of  such  improvement,  particularly 

stating  the  items  and  the  cost  of  each, which  estimate, 

map,  plan  or  schedule  shall  be  attached  to  the  ordinance  before 
its  passage  and  shall  remain  on  file  in  the  proper  office  for  the 
benefit  of  all  persons  interested;  and  any  ordinances  which 
shall  be  passed  by  the  councils  of  any  city  of  this  common- 
wealth authorizing  the  grading  or  paving  of  any  avenue,  street 

or  alley before  the  provisions  of  this  act  are  complied 

with,  shall  be  null  and  void  and  of  no  effect ;  Provided,  That 
the  provisions  of  this  act  shall  not  extend  to  cities  of  the  first 
class." 

The  ordinance  under  which  the  pavement,  the  cost  of  which 
is  sought  to  be  recovered  in  this  proceeding,  was  laid,  was  ap- 
proved June  17,  1876,  and  the  defendants  set  up  as  a  defence, 
inter  alia,  that  the  requirements  of  the  act  quoted  above  were 
not  observed  in  its  enactment. 

The  plaintiff  contends,  first,  that  the  act  of  assembly  is  un- 
constitutional because  local  legislation,  and  second,  that  even 
if  it  is  constitutional,  and  its  requirements  were  not  observed 
in  the  passage  of  the  ordinance,  the  informality  was  cured  by 
the  act  of  May  17, 1887,  P.  L.  118. 

I  cannot  agree  with  the  learned  counsel  for  the  plaintiff  that 
the  act  of  1876  is  unconstitutional.  It  does  not  contain  the 
objectionable  features  which  were  contained  in  the  acts  of  May 
23,  1874,  and  March  18,  1875,  which  provided  that  it  should 
be  optional  with  each  city  whether  or  not  it  should  become 
subject  to  their  provisions,  thus  making  it  possible  for  some 
cities  of  a  particular  class  to  become  subject  to  them,  while 
other  cities  of  the  same  class  were  not  so  subject.  It  applies 
to  all  cities  of  the  commonwealth  excepting  those  of  the  first 
class.  The  classification  of  cities  by  the  act  of  1874  has  been 
declared  to  be  within  the  power  of  the  legislature,  and  legisla- 
tion for  the  government  of  all  cities  of  any  particular  class 
therein  constituted  is  general  and  not  local  legislation :  Wheeler 
V.  Philadelphia,  77  Pa.  338 ;  Kilgore  v.  Magee,  86  Pa.  401. 
This  act  is  general  as  to  all  cities  excepting  those  of  the  first 
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class,  and  the  ordinance  for  the  pavement  if  not  accompanied 
"  by  the  estimate  of  the  total  cost  of  the  improvement,  particu- 
larly stating  the  items  and  the  cost  of  each,"  was,  by  the  express 
terms  of  the  act,  "  null  and  void  and  of  no  effect."  That  it 
was  not  accompanied  by  such  estimate  is  alleged  in  the  supple- 
mental affidavit  of  defence,  and  that  allegation,  for  the  pur- 
poses of  this  rule,  must  be  taken  as  true. 

Was  the  informality  in  the  passage  of  the  ordinance  cured 
by  the  act  of  May  17, 1887  ?  After  authorizing  cities  of  the 
third,  fourth  and  fifth  classes  to  levy  and  collect  taxes  for  gen- 
eral revenue,  and  for  paying  the  interest  on  bonded  indebted- 
ness, and  for  the  payment  of  loans  to  support  the  goverment 
and  make  necessary  improvements,  and  giving  priority  of  lien 
to  such  taxes,  etc.,  it  enacts :  "  And  all  taxes  heretofore  levied 
in  any  of  the  cities  of  the  third,  fourth  and  fifth  classes  in  any 
one  year,  in  amount  not  exceeding  twenty  mills  on  the  dollar, 
and  all  assessments,  made  in  pursuance  6i  the  ordinances  of 
such  cities,  are  hereby  made  valid." 

The  plaintiff  contends  that  the  expression,  "all  assess- 
ments," includes  assessments  for  the  cost  of  paving  streets, 
which  are  made  upon  the  property  abutting  the  improvement, 
and  which  are  not  paid  by  general  taxation.  Is  that  the  sense 
in  which  the  expression  is  used  in  this  act  ?    . 

The  word  "assessment"  is  not  exclusively  applicable  to 
local  charges  for  street  improvements.  It  is  equally  applicable 
to  all  kinds  of  taxes,  and  has  been  repeatedly  used  by  the  leg- 
islature in  legislating  upon  the  subject  of  taxation  for  general 
revenue  purposes.  The  general  tax  laws  provide  for  the  "  as- 
sessment of  county  taxes,"  the  "  assessment  of  school  taxes," 
and  the  "  assessment  of  state  taxes."  The  supervisors  of  any 
township  are  authorized  to  "lay  a  rate  or  assessment  not  exceed- 
ing one  cent  on  the  dollar  at  any  one  time  upon  all  real  and  per- 
sonal estates  within  said  township ; "  similar  authority  "to  lay  a 
rate  or  assessment "  is  conferred  upon  the  overseers  of  the  poor 
of  any  township.  A  similar  use  of  the  word  occurs  frequently 
in  the  municipal  law  of  1874  and  its  supplements,  and  indeed 
in  many,  if  not  most  of  the  laws  enacted  upon  the  subject  of 
taxation.  It  is  my  opinion  that  this  is  the  sense  in  which  it  is 
used  in  the  act  under  consideration,  for  the  purpose  of  provid- 
ing for  all  possible  objections  that  may  be  raised  to  the  tax 
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levies  and  assessments  which  were  the  subject  of  the  act. 
Taken  in  this  sense,  the  language  is  clear  and  unambiguous 
and  germane  to  all  the  preceding  provisions  of  the  act.  In  the 
sense  contended  for  by  the  plaintiff,  it  is  vague,  uncertain,  and 
wholly  unconnected  with  the  subject  and  purposes  of  the  act 
as  expressed  in  the  other  portions  of  it.  But  if  it  is  conceded 
that  the  word  is  used  to  indicate  assessments  for  street  im- 
provements on  property  benefited  by  them,  it  may  well  be 
doubted  whether  the  legislature  intended  it  to  be  retroactive 
in  its  effect  as  to  such  assessments. 

That  the  legislature  has  the  power  to  pass  retrospective  laws 
cannot  be  doubted.  A  recent  example  of  the  exercise  of  that 
power  is  found  in  the  act  of  Apiil  80, 1886,  P.  L.  11,  which 
enacted  that  all  ordinances  theretofore  passed,  levying  taxes 
in  any  of  the  cities  of  the  third,  fourth  and  fifth  classes,  in 
amount  not  exceeding  twenty  mills  in  any  one  year,  were  val- 
idated ;  and  the  Supreme  Court  affirmed  the  validity  of  that 
act  in  Erie  City  v.  Reed,  118  Pa.  468.  It  was  the  clearly  ex- 
pressed intention  of  the  act  that  it  should  be  retrospective  in 
its  effect.  But  there  is  no  canon  of  construction  better  settled 
than  this,  that  a  statute  shall  always  be  interpreted  so  as  to 
operate  prospectively,  and  not  retrospectively,  unless  the  lan- 
guage is  so  clear  .as  to  preclude  all  question  as  to  the  intention 
of  the  legislature.  "  Retrospective  laws  generally,  if  not  uni- 
versally, work  injustice  and  ought  to  be  so  construed  only  when 
the  mandate  of  the  legislature  is  imperative:"  Taylor  v. 
Mitchell,  57  Pa.  209 ;  "  No  statute  is  held  to  operate  retroac- 
tively unless  its  language  admits  of  no  other  construction : " 
Neffs  App.,  21  Pa.  243:  "And  nothing  short  of  the  most 
indubitable  phraseology  is  to  convince  us  that  the  legislature 
meant  their  enactment  to  have  any  other  than  a  prospective 
operation : "  Dewart  v.  Purdy,  29  Pa.  118.  See  also  Juniata 
Township,  81  Pa.  301,  and  Ihmsen  v.  Monongahela  Navigation 
Co.,  82  Pa.  153. 

Here  the  language  is  :  "  And  all  taxes  heretofore  levied  in 
any  of  the  cities  of  the  third,  fourth,  and  fifth  classes,  in  any 
one  year,  in  amount  not  exceeding  twenty  miUs  on  the  dol- 
lar, and  all  assessments  made  in  pursuance  of  the  ordinances 
of  such  cities  are  hereby  made  valid."  It  will  be  seen  that  the 
word  "  heretofore,"  in  the  sentence,  is  only  used  in  connection 
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with  the  word  "  taxes  "  and  is  uot  used  in  connection  with  the 
word  "assessments."  The  omission  is  significant,  and  indi- 
cates the  intention  of  the  legislature  not  to  give  the  statute 
a  retroactive  effect  as  to  assessments  for  street  improve- 
ments, if  that  is  what  they  meant  by  the  word  assessments. 
If  they  intended  by  the  language  to  distinguish  between 
general  taxes  and  local  charges,  it  is  equally  clear  they  in- 
tended to  distinguish  between  the  effect  to  be  given  to  the 
act  upon  the  two  kinds  of  taxation.  As  to  the  one,  its  effect  is 
retrospective,  and  as  to  the  other,  prospective.  At  least,  it 
must  be  conceded  that  the  language  admits  of  that  construc- 
tion. It  is  the  natural  and  grammatical  construction.  If  I 
am  correct  in  my  conclusions  as  to  this  branch  of  the  defence 
made  by  the  defendants,  their  affidavit  of  defence  is  sufficient 
and  it  is  unnecessary  to  consider  the  other  questions  raised. 
The  rule  to  show  cause  is  discharged. 

Thereupon  the  plaintiff  took  these  writs,  specifying  that  the 
court  erred : 

1.  In  discharging  the  rule  for  judgment. 

2.  In  not  entering  judgment  for  plaintiff  for  want  of  a  suffi- 
cient affidavit  of  defence. 

Mr.  F,  F.  Marshall  (with  him  Mr.  T.  A.  LamV),  for  the 
plaintiff  in  error. 

Mr.  S.  F.  Davenport  (with  him  Mr.  Georye  P.  Griffith)^ 
for  the  defendants  in  error. 

Opinion,  Mb.  Justice  Mitchell: 

The  affidavits  in  these  cases  are  uncandid  and  evasive,  being 
really  affidavits  to  conclusions  of  law,  carefully  stated  so  as  to 
appear  to  be  facts. 

The  defence  seems  to  be  without  merit  either  on  the  facts 
or  the  law,  but  on  the  affidavits  the  learned  judge  was  clearly 
right  in  refusing  judgment,  as  they  contain  positive  averments, 
as  of  facts,  of  certain  matters  that  if  true  would  be  a  good  de- 
fence. The  principal  of  these,  which  is  all  we  need  notice  in 
detail,  is  the  unqualified  averment  in  the  supplemental  affida- 
vit,  paragraph   6,   that    the    councils  passed  the   ordinance 
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"  without  causing  the  engineer  of  the  city  of  Erie  to  make  an 
estimate  of  the  total  cost  of  such  improvement,  particularly- 
stating  the  items  and  the  cost  of  each,  and  causing  the  same 
to  be  attached  to  said  ordinance  before  and  at  the  time  of  its 


This,  if  true,  was  a  good  defence.  The  act  of  May  1, 1876, 
P.  L.  94,  expressly  declares  that  any  ordinances  authorizing 
the  grading  or  paving  of  streets,  etc.,  before  compliance  with 
the  requirements  of  the  act  as  to  such  estimate,  etc.,  shall  be 
void.  And  this  defect  is  not  cured  as  to  the  present  claims  by 
the  act  of  May  17,  1887,  P.  L.  118,  as  is  very  satisfactorily 
shown  by  the  learned  judge  below. 

It  appears  clearly  by  the  admissions  of  the  argument,  both 
oral  and  printed,  that  in  fact  the  provisions  of  the  act  of  1876 
were  complied  with  formally  by  the  city  engineer,  but  that  the 
estimate  made  by  him  was  not  such  an  estimate  as  defendants 
chose  to  consider  that  the  law  required.  It  is  hardly  necessary 
to  say  that  the  proper  mode  of  stating  this  defence  was  to  set 
out  a  copy  of  the  estimate,  and  an  averment  or  suggestion  of  its 
defects,  so  that  the  court  might  determine  whether  or  not  it 
met  the  reqjairements  of  the  law.  Instead  of  doing  this,  the 
defendants  not  only  assumed  the  responsibility  of  swearing  to 
their  own  conclusions  of  law,  but  stated  them  as  positive  aver- 
ments of  fact,  in  the  unqualified  language  already  quoted. 
Such  a  course  cannot  be  too  strongly  reprobated.  But  as  this 
is  all  we  have  on  the  record,  notwithstanding  the  concessions 
of  the  argument,  the  allegation  in  the  affidavit  must  for  the 
present  purposes  be  taken  as  true. 

The  other  averments,  notably  those  in  relation  to  the  adver- 
tisement of  the  ordinance,  and  to  the  change  of  grade,  and  the 
statement  that  the  contract  departs  from  the  ordinance  by  pro- 
viding for  sewers,  appear  to  be  equally  devoid  of  truth,  and 
made  with  equal  recklessness,  but  it  is  not  necessary  to  discuss 
them  furthej',  as  it  is  clear  that  on  the  face  of  the  affidavits 
there  is  a  good  defence,  and  that  is  sufficient  to  prevent  judg- 
ment. 

Order  discharging  rule  for  judgment  affirmed. 
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H.  A.  MARLIN  v.  S.  W.  WATERS. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  WARREN  COUNTY. 

Argued  May  10,  1887— Decided  May  29,  1889. 
[To  be  reported.] 

1.  If  the  plaintiff,  filing  a  statement  of  claim  in  assumpsit  under  the  pro- 
cedure act  of  May  25,  1887,  P.  L.  271,  neglect  to  serve  a  copy  thereof 
upon  defendant  before  return  day,  or  give  notice  of  the  filing  of  it  after 
return  day,  a  judgment  taken  for  want  of  an  affidavit  of  defence  is  with- 
out authority  and  will  bo  stricken  off  on  motion. 

2.  Under  said  act,  if  plaintiff  would  hold  the  defendant  to  an  affidavit  of 
defence  to  be  filed  on  return  day,  he  must  have  served  a  copy  of  the 
statement  fifteen  days  before  that  day ;  but,  if  a  copy  be  not  thus  served 
fifteen  days  before  return  day,  judgment  for  default  of  the  affidavit 
may  be  taken  fifteen  days  after  notice  of  the  filing  of  the  statement.* 

3.  The  clause  in  §  5  of  said  act,  providing  that  judgment  may  be  moved 
for,  '•  in  accordance  with  the  present  practice,"  etc.,  refers  only  to  the 
mode  of  obtaining  judgment,  and  specially  to  taking  it  for  part  of 
pliuntiff  ^s  claim,  but  does  not  authorize  judgment  to  be  taken  under  a 
rule  of  court  without  service  of  a  copy  of  the  statement  filed  or  notice 
of  such  filing. 

Pefore  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  410  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  6 
December  Term  1887,  C.  P. 

On  August  5,  1887,  H.  A.  Marlin  brought  assumpsit  against 
S.  W.  Waters,  filing  with  his  praecipe  and  declaration  a  state- 
ment of  claim  upon  two  promissory  notes  made  by  the  defend- 
ant to  the  order  of  George  R.  Wetmore  and  indorsed  to  the 
plaintiff.  The  summons  was  made  returnable  to  the  fii-st 
Monday  of  October,  which  was  the  third  day  of  the  month, 
and  was  served  upon  the  defendant  on  September  15th,  as 
shown  by  the  docket  entries  printed,  and  September  18th,  as 
stated  in  the  History  of  the  Case.  On  October  1st  the  de- 
fendant appeared  by  counsel. 

Rule  6  of  the  Rules  of  Court  of  Warren  county  is  as  follows  : 
"In  all  actions  founded  on  book  accounts,  bills,  notes,  bonds. 
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and  other  instruments  of  writing  for  the  payment  of  money, 

and  in  all  actions  upon  covenants  or  contracts  for  the  payment 

fe  of  money,  or  for  the  performance  of  some  other  duty  or  thing  of 

ll /  ,  a  specified  cash  value,  whether  under  seal  or  not;  in  all  suits 

M  upon  recognizances,  judgments,  mortgages,  mechanics'  liens 


and  other  records,  and  in  actions  of  debt  on  foreign  judg- 
ments and  the  judgments  of  justices  of  other  states,  if  the 
plaintiff  shall  have  filed  a  copy  of  the  account  or  instrument 
of  writing  on  which  the  suit  is  founded,  with  his  declaration, 
on  or  before  the  return  day  of  the  writ,  he  shall  be  entitled  to 
a  judgment  by  default  for  the  amount  so  claimed,  at  any  time 
after  twenty  days  from  and  after  the  return  day  of  the  writ, 
unless  the  defendant,  or  some  one  for  him,  knowing  the  facts, 
shall  have  filed  an  affidavit  of  defence  in  which  the  nature  and 
character  of  the  defence  shall  be  clearly  and  specifically  stated." 

On  February  17,  1887,  plaintiff  upon  praecipe  to  the  pro- 
thonotary  caused  judgment  to  be  entered. 

On  May  14, 1888,  motion  was  made  by  the  defendant  to 
strike  off  the  judgment  thus  entered  for  the  reason  that  "  no 
statement  of  the  plaintiff's  demand  was  served  upon  the  de- 
fendant before  the  return  day  of  the  summons,  and  no  notice 
was  given  to  the  defendant  or  his  attorneys  of  the  filing  of  the 
plaintiff's  statement,  as  required  by  the  act  of  assembly,  ap- 
proved May  25, 1887,  in  order  to  obtain  judgment  for  want  of 
an  affidavit  of  defence." 

On  May  28, 1888,  the  court,  Brown,  P.  J.,  made  the  rule  to 
show  cause  absolute,  and  ordered  the  judgment  to  be  stricken 
off,  for  the  reason  assigned ;  exception :  thereupon  the  plaint- 
iff took  this  writ  assigning  said  order  as  error. 

Mr.  J.  B,  Chapman  (with  him  Mr,  W.  B.  Chapman  and 
Messrs.  Johnson^  Lindsey  ^  Palmer)^  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Noyes  (with  him  Mr.  Watson  D.  Hinckley^ 
for  the  defendant  in  error. 

Opinion,  Mr.  Justice  Mitchell  : 

The  plaintiff  took  judgment  for  want  of  an  affidavit  of  de- 
fence in  accordance  with  the  Rule  of  Court  of  the  Common 
Pleas,  without  reference  to  the  procedure  act  of  1887,  and  the 
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court  struck  off  the  judgment  for  failure  to  comply  with  the 
proyisions  of  that  act.  This  raises  the  single  question  in  the 
case,  whether  that  act  meant  to  leave  prior  methods  of  taking 
judgment  for  want  of  an  affidavit  of  defence  entirely  unaf- 
fected, and  to  give  a  new  and  additional  method  of  its  own,  or 
whether  it  intended  to  prescribe  its  method  as  the  only  proper 
one,  and  to  supersede  aU  others. 

This  question  was  virtually  decided  in  Gould  v.  Gage,  118 
Pa.  569,  and  has  been  so  understood  by  the  courts  of  this 
(Philadelphia)  county:  See  Friederich  v.  Anderson,  22  W. 
N.  624.  But  as  Gt)uld  v.  Gage  was  argued  rather  upon  the 
suflBciency  of  the  copy  filed,  as  a  statement  under  the  act  of 
1887,  than  upon  the  general  question  of  the  effect  of  the  act  on 
Rules  of  Court  previously  existing,  the  decision  does  not  seem 
to  have  attracted  general  attention  as  to  the  latter  point,  and 
it  may  therefore  be  well  to  consider  the  matter  a  little  more  in 
detail. 

The  act  was  undoubtedly  intended  as  a  step  towards  uni- 
fornaity  of  practice,  and  its  provisions  as  to  judgments  for 
want  of  affidavits  of  defence  are  general,  and  applicable  to  all 
courts.  Section  4  provides  that  "  the  plaintiff  shall  be  at  lib- 
erty to  serve  a  copy  of  his  statement  on  the  defendant,"  and 
if  such  service  is  made  not  less  than  fifteen  days  before  the  i*e- 
tum  day,  it  shall  be  the  duty  of  the  defendant  to  file  an  affidi^ 
vit  of  defence  on  or  before  the  return  day. 

Section  6  provides  that  if  the  plaintiff  shall  neglect  to  serve 
a  copy  of  his  statement  fifteen  days  before  the  return  day,  he 
may  file  it  on,  or  any  time  after,  the  return  day,  and  have  judg- 
ment in  fifteen  days  after  notice  of  such  filing. 

The  distinction  between  these  two  methods  is  plain.  If  the 
plaintiff  wants  to  hold  the  defendant  to  an  affidavit  immedi- 
ately on  his  coming  into  court,  i.  e.,  on  the  return  day,  he 
must  serve  a  copy  of  the  statement.  If  however  he  chooses  to 
wait  till  the  defendant  is  in  court,  as  required  to  be  on  the 
return  day,  then  plaintiff  need  only  file  his  statement  and  give 
notice.  Under  this  system,  the  defendant  is  not  bound  to  any 
unreasonable  diligence,  nor  in  any  danger  of  being  taken  un- 
aware. He  knows  he  must  be  served  either  with  a  copy  before 
the  return  day,  or  with  a  notice  after  it.  It  is  highly  improb- 
able that  the  act  meant  to  leave  him  subject  to  a  third  contin- 
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)t  imposed  by  its  own  terms,  but  by  a  Rule  of  Couit. 
the  present  case  the  Rule  of  Court  of  Warren  county 
the  plaintiff  to  judgment  in  t\^enty  days  without 
I  the  defendant,  if  a  copy  of  the  instrument  of  writing 
filed  on  or  before  the  return  day.  If  this  rule  is  still 
the  defendant  was  liable  in  the  present  case  to  a  judg- 
fifteen  days  with  notice,  or  in  twenty  days,  without, 
e  which  as  already  said,  was  intended  to  promote  uni- 
ought  not  to  be  so  construed  as  to  create  or  preserve 
^ersities,  unless  its  language  is  perfectly  clear  to  that 

)le  doubt  arises  from  the  fifth  section,  which  provides 
idgment   may  be  moved  for  want  of  an  afiBdavit  of 
for  the  whole  or  part  of  the  plaintiff's  claim,  as  the 
T  be,  in  accordance  with  the  'present 'practice  in  actions  of 
.  assumpsit."     It  is  however  fairly  inferable  that  this 
ily  to  the  mode  of  taking  judgment,  and  specially  to 
;  for  part  of  the  plaintiff's  claim.     This,  so  far  as  I  am 
;  only  done  under  Rules  of  Court,  at  least  I  have  not 
ly  statute  which  directs  or  authorizes  it,  and  it  was 
with  special  reference  to  preserving  this  feature,  as 
he  general  practice  on  the  subject,  that  the  fifth  sec- 
3   introduced.     It  was   manifestly  put   in  the  wrong 
tween  the  fourth  and  sixth  sections.     Those  sections,  as 
jeen,  provide  for  the  time  and  conditions  of  judgment, 
lid  be  read  in  immediate  connection.     The  fifth,  which 
ly  to  the  mode,  has  a  separate  branch  of  the  subject, 
3ally  should  have  either  preceded  or  followed  the  other 
ut,  though  thus  somewhat  out  of  place,  its  purpose  in 
;ral  scheme  is  clearly  to  save  the  prior  practice,  but 
:ar  as  not  superseded  by  the  new  provisions  of  the  act. 
therefore  of  opinion  that  the  parts  of  the  Rule  of  Court 
to  the  time  and  conditions  of  filing  the  statement  and 
udgment,  were  superseded  by  the  direct  provisions  of 
and  as  plaintiff's  judgment  failed  to  observe  the  latter, 
•operly  struck  off. 

Order  affirnoied. 


Digitized  by 


Google 


\^ 


RICE  V.  RICE.  181 

Statement  of  Facts. 

D.  E.  RICE,  JR.,  ET  AL.  v.  JOHN  RICE  ET  AL. 

ERROR  TO  THE   COURT  OF   COMMON   PLEAS    OF  LANCASTER 

COUNTY. 

Argued  May  20,  1889— Decided  May  29,  1889. 

(a)  In  an  action  of  ejectment,  the  defendants  reli^  upon  a  deed  from 
the  father  of  plaintiffs  and  defendants,  dated  July  2o,  1882.  The  plaint- 
iffs showed  that  an  inquest  of  lunacy  on  February  19,  1884,  found  that 
the  grantor  was  insane,  and  had  been  since  April  19,  1882. 

(6)  The  defendants  made  offers  to  prove  declarations  by  the  grantor 
made  within  fifteen  months  of  the  date  when  the  insanity,  as  found, 
began,  and  within  eighteen  months  of  the  date  of  the  disputed  deed, 
that  he  intended  to  execute  **  this  conveyance"  or  **adeed"  to  the 
defendants. 

1.  In  regard  to  the  competency  of  evidence  as  to  the  insanity  of  the 
maker,  there  is  no  difference  in  principle  whether  the  controversy  be 
concerning  the  validity  of  a  deed  or  of  a  will,  and  in  this  case,  the  dec- 
larations were  not  too  remote  to  be  admissible. 

2.  Nor  was  the  variance  between  the  declarations  offered  and  what  the 
grantor  subsequently  in  fact  did,  of  any  weight ;  for,  if  the  declared 
intention  had  been  to  make  a  gift,  the  variance  was  immaterial,  and  it 
was  proper  for  the  jury  to  be  informed  what  the  grantor's  intentions 
had  been  when  his  sanity  was  unquestioned. 

Before  Sterrett,  Green,  Willlams,  McCollum  and 
Mitchell,  J  J. 

No.  72  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  9  May 
Term  1884,  C.  P. 

On  April  19, 1884,  John  Rice,  and  five  others,  his  brothers 
and  sisters,  brought  ejectment  against  Daniel  E.  Rice,  Jr.,  and 
Joseph  S.  Rice,  to  recover  a  tract  of  63  acres  in  Bart  township. 
Issue. 

At  the  trial  on  April  27,  1887,  the  plaintiffs  showed  title  in 
Daniel  Rice,  Sr.,  their  father,  by  deed  dated  March  23,  1875, 
for  the  consideration  of  f4,725 ;  that  Daniel  Rice,  Sr.,  had 
<iied  intestate  on  April  15,  1884,  leaving  the  parties  to  the  suit 
on  both  sides  as  his  heirs  at  law.     The  plaintiffs  then  rested. 

The  defendants  put  in  evidence  a  deed  from  Daniel  Rice,  Sr., 
to  themselves  dated  July  25, 1882,  for  a  consideration  expressed 
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in  the  deed  of  $2,250,  and  that  on  the  date  of  the  deed  Daniel 
E.  Rice,  Jr.,  had  executed  a  bond  conditioned  for  the  payment 
of  $60  annually  to  Daniel  Rioe,  Sr.,  during  his  life,  and  after 
his  death  to  his  widow,  for  life,  and  that  a  like  bond  had  been 
executed  by  Joseph  S.  Rice,  with  a  like  condition  for  the  pay- 
ment of  ,$76  annually. 

In  rebuttal,  the  plaintiffs  showed  that  on  December  17, 1888, 
proceedings  in  liinacy  were  instituted  against  Daniel  Rice,  Sr., 
and  that  on  February  19, 1884,  there  was  a  finding  by  the  in- 
quest that  he  was  of  unsound  mind  and  had  been  for  one  year 
and  nine  months  preceding  the  finding,  that  is  from  April, 
1882. 

To  meet  the  plaintiffs'  evidence  as  to  mental  incapacity,  the 
defendants  called  a  number  of  witnesses. 

Samuel  Hughes,  called  for  defendants : 

Mr.  Brown :  We  propose  to  ask  this  witness  to  repeat  the 
conversations  that  he  had  with  Daniel  Rice  within  a  period  of 
six  months  preceding  April,  1882,  the  time  of  the  stroke  of 
paralysis,  in  which  conversations  Daniel  Rice  declared  his  in- 
tention to  execute  this  conveyance  to  Daniel  and  Joseph,  giv- 
ing his  reasons  therefor,  namely :  that  they  had  done  more  for 
him  than  his  other  children,  atid  that  he  had  spent  enough  on 
the  other  children,  naming  them. 

Objected  to. 

By  the  court:  Objection  sustained;  exception.^ 

Henry  Girvin,  caUed  for  defendants : 

Defendants  offer  to  prove  by  this  witness  that  he  knew 
Daniel  Rice,  Sr.,  intimately,  for  many  years  before  his  death, 
and  in  the  year  1881,  when  Rice  was  unquestionably  of  sound 
mind,  repeatedly  heard  him  say  that  he,  the  said  Daniel  Rice, 
Sr.,  intended  to  execute  a  deed  to  the  defendants  for  the  proi>- 
erty  in  controversy,  giving  his  reasons  for  such  intention. 

Objected  to. 

By  the  court :  Objection  sustained ;  exception.* 

The  same  offer  was  made,  to  be  supported  by  EUwood  Knox, 
called  for  defendants;  objected  to,  and  objection  sustained; 
exception.* 

At  the  conclusion  of  the  testimony,  the  court,  Pattebsok, 
J.,  instructed  the  jury,  who  returaed  a  verdict  in  favor  of  the 
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plaintjlffs  for  six  eighths  of  the  land  in  dispute.     Thereupon  the 
defendants  took  this  writ,  assigning  as  error : 
1-3.  The  refusal  of  defendants'  ofiEfers.*  *"  » 

Mr.  B.  F.  Davis  and  Mr*  J,  Hay  Brown^  for  the  plaintiffs  in 
error. 

Mr,  R.  M.  North  and  Mr.  W.  ^M.  Franklin^  for  the  defend- 
ants in  error. 

Opinion,  Mb.  Justice  Mitchbll: 

This  case  is  clearly  ruled  by  Irish  v.  Smith,  8  S.  &  R.  578. 
In  regard  to  the  competency  of  evidence  as  to  the  sanity  of  the 
maker,  there  is  no  difference  in  principle  between  a  will  and  a 
deed,  and  the  authorities  have  not  admitted  any. 

The  case  of  Irish  v.  Smith  arose  upon  a  contest  as  to  a  will, 
but  the  reasoning  of  C.  J.  Tilqhman  is  equally  applicable  to 
the  case  of  a  deed :  "  The  will  of  1814  was  impeached  on  two 
grounds :  1,  for  incapacity  of  the  testator ;  2,  because  it  was 
obtained  by  fraud  and  improper  management.  In  both  points 
of  view,  it  was  proper  for  the  jury  to  be  informed  what  had 
been  the  testator's  intentions  when  his  understanding  was  un- 
questionable." And  in  Wilkinson  v.  Pearson,  23  Pa.  117,  simi- 
lar declarations  were  admitted  in  a  contest  as  to  the  sanity  of 
the  grantor  in  a  deed,  and  Knox,  J.,  put  the  admissibility  ex- 
pressly upon  the  principles  of  Irish  v.  Smith.  In  Chess  v. 
Chess,  1  P.  &  W.  32,  the  same  principle  was  applied  to  the 
much  more  doubtful  case  of  declarations  made  subsequently  to 
the  execution  of  the  deed,  the  court  holding  on  the  authority 
of  Irish  V.  Smith  that  the  evidence  was  competent  on  the  ques- 
tion of  sanity. 

The  declai-ations  offered  in  the  present  case  seem  to  have 
been  excluded  partly  on  the  ground  that  they  were  too  remote 
in  time,  though  what  period  of  time  the  court  fixed  is  not 
clearly  discoverable  from  the  evidence  printed  in  the  paper 
book.  It  may  be  doubted  if  any  limit  of  time  can  be  abso- 
lutely fixed  in  regard  to  declarations  admitted  for  the  purpose 
in  question,  though  of  course  the  more  remote  they  are  the 
less  weight  they  will  properly  be  entitled  to. 

The  finding  of  the  inquisition  dated  the  insanity  of  Rice 
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)ke  of  paralysis  in  April,  1882,  and  the  deed  in 
ras  made  in  July  of  the  same  year.  The  declara- 
vvere  made  in  1881  and  the  early  part  of  1882, 
I  therefore  was  more  than  fifteen  months  before 
Lsanity  began,  or  more  than  eighteen  months  be- 
lted deed.  They  certainly  were  not  too  remote. 
V.  Pearson  the  interval  was  more  than  two  years, 
3n  seems  to  have  been  raised  on  that  ground, 
variance  between  the  declarations  offered  and 
Dsequently  in  fact  did,  of  any  weight.  The  first 
'  an  intention  to  execute  this  conveyance,"  and 
even  to  this  argument.  The  others  were  of  an 
xecute  "  a  deed."  There  was  not  therefore  any 
at  all.  But  even  if  the  declared  intention  had 
a  gift,  as  it  seems  to  have  been  regarded  by  coun- 
have  been  an  altogether  immaterial  variance,  as 
a  grantor  made  a  better  bargain  for  himself  than 
ed  his  intention  to  do  when  unquestionably  sane, 
some  proof  of  his  competency  to  know  what  he 
len  he  did  make  the  grant, 
on  of  this  evidence  was  therefore  erroneous, 
idgment  reversed  and  venire  de  novo  awarded. 


P  OF  JACKSON  v.  ELLEN  T.  WAGNER. 

THE  COURT  OF  COMMON  PLEAS  OP  LEBANO  C 
COUNTY. 

gued  February  22,  1889— Decided  June  4, 1889. 
[To  be  reported.] 

icers  are  bound  to  anticipate  and  provide  for  the  ordinary 
el  conducted  in  the  ordinary  mannjer.  and  to  remove  ob- 
l  defects  whicli  would  naturally  or  probably  cause  injury 
•  along  the  highway. 

e  highway  is  an  ordinary  country  road  through  an  open 
ion,  with  no  unusual  dangers  or  exposures,  such  officers 
i  to  anticipate  the  dangers  to  which  a  broken  wagon  or  a 
•se  may  expose  the  driver. 
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3.  Where  the  plaintiff's  horse,  driven  upon  a  highway,  was  friglitened 
at  an  object  for  the  presence  of  which  in  the  highway  the  township  was 
not  responsible,  and,  turning  suddenly,  broke  off  a  wheel,  and  dragge<l 
and  overturned  the  carnage  upon  a  stone  heap  at  the  roadside  at  a  point 
where  the  roadway  was  not  unsafe  for  ordinary  travel,  Uie  township  is 
not  liable  for  the  i*esulting  injuries. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 
COLLUM,  JJ. 

No.  271  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  164 
September  Term  1887,  C.  P. 

On  September  8, 1887,  Ellen  T.  Wagner  brought  statutoiy 
trespass  against  the  township  of  Jackson,  to  recover  damages 
for  injuries  to  her  person  received  when  driving  upon  a  public 
highway.     Issue. 

At  the  trial  on  November  12,  1888,  the  testimony  showed, 
in  substance,  that  on  July  9, 1887,  the  plaintiff,  with  her  sister 
and  three  children,  were  driving  in  a  horse  and  buggy  along  a 
public  highway  called  Mill  street,  laid  out  of  the  approved 
width  of  thirty-three  feet.  When  near  the  village  of  Myers- 
town,  the  road  going  through  an  open  and  cultivated  region, 
with  no  dangerous  exposures,  they  passed  a  point  where  there 
had  been  a  quarry  opened  at  the  side  of  the  road.  Stones  had 
also  been  taken  from  the  road-bed  and  piled  alongside  the 
traveled  way  for  about  twenty-five  feet  in  length  and  at  places 
several  feet  high,  leaving,  however,  an  unobstructed  Headway 
of  about  fifteen  feet  in  width  to  the  water-way  on  the  other 
side,  though  near  the  stone  pile  there  was  a  hole  or  depression 
in  the  roadway  caused  perhaps  by  a  washout. 

After  the  plaintiff  had  passed  some  distance  beyond  the 
stone  pile,  the  horse,  becoming  frightened  by  the  sight  of  a  couple 
of  donkeys,  one  of  which  was  in  a  cart  and  the  other  running 
loose,  stopped  short,  turned  round  suddenly,  broke  down  the  left 
front  wheel  of  the  wagon  and  started  back,  drawing  the  wagon 
on  three  wheels  and  the  hub  of  the  broken  wheel.  When  the 
stone  pile  was  reached,  the  hub  of  the  broken  wheel  struck  it, 
as  a  hind  wheel  dropped  into  the  depression  in  the  road-bed, 
when  the  wagon  was  overturned,  the  plaintiff  thrown  out 
and  seriously,  and,  as  was  claimed,  permanently  injured.  The 
plaintiff  testified  that  she  had  nearly  stopped  the  horse,  and 
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that  she  believed  that  if  it  had  not  been  for  this  hole,  she 
would  have  stopped  him  in  a  moment. 

The  contentions  of  the  parties  sufficiently  appear  in  portions 
of  the  charge  to  the  jury,  McPhbbson,  J. : 

Just  what  the  precise  situation  then  was,  there  is  some  dispute 
about,  and  the  jury  must  determine  it  from  the  evidence.  One 
side  testifies  that  the  horse  was  under  perfect,  or  substantially 
perfect,  control ;  that  it  could  easUy  have  been  guided  and  re- 
strained; that  the  wheel  being  off  on  the  left,  or  north  side, 
would  act  as  a  brake,  and  make  it  more  easy  to  control  the 
horse ;  and  that  therefore,  from  that  and  the  other  circumstances 
in  the  case  bearing  upon  the  condition  of  things  at  that  time, 
the  plaintiff  was  negligent,  either  in  not  stopping  the  horse 
before  they  came  to  this  pile  of  stones  and  the  washout  in  the 
road,  or,  having  come  to  or  near  that  point,  in  not  turning  the 
horse  away  so  as  to  avoid  either  or  both  of  these  obstructions 
in  the  road. 

Now,  that  is  of  course  a  very  important  question.  It  is  sub- 
mitted to  the  jury  for  their  determination  as  one  of  the  impor- 
tant questions  in  the  case.  That  is,  entirely  aside  of  the 
negligence  of  the  township,  was  the  plaintiff  upon  her  part 
guilty  of  negligence  which  helped  to  bring  about  this  accident 
— ^negligence  which  contributed  to  this  accident?  Was  she 
careless  herself? 

So,  taking  all  the  facts  into  consideration ;  the  facts  that 
these  women,  with  the  children,  were  doubtless  in  a  position  of 
danger,  and  that  there  was  a  g^eat  deal  in  their  situation  to 
alarm  them,  and  alarm  them  seriously — ^taking  all  these  matters 
into  account,  the  jury  must  decide,  as  I  say,  whether  the  plaint- 
iff was  guUty  of  doing  anything,  or  omitting  to  do  anything, 
which  contributed  to  her  accident  or  injury.  If  she  was,  she 
cannot  recover. 

If,  however,  you  find  that  she  did  everything  which  in  the 
circumstances  ordinarily  prudent  persons  would  have  done, 
then  you  come  to  the  question  whether  the  township  has  been 
negligent ;  that  is,  whether  the  supervisors  have  been  negli- 
gent ;  because  the  case  rests  upon  their  doing  or  not  doing,  as 
the  case  may  be.  The  supervisors  are  the  officers  in  charge  of 
the  roads,  and  the  township  is  responsible  for  their  negligence 
with  reference  to  the  roads. 
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A  country  road  differs  in  some  respects  from  a  road  that  rans 
through  a  town.  It  is  not  necessary  that  a  country  road  should 
be  kept  in  a  condition  to  be  traveled  from  one  side  to  the  other. 
That  would  cause  to  townships  an  expense  which  in  many  cases, 
in  most  cases,  indeed,  they  are  not  able  to  bear.  There  is  no 
such  requirement  in  our  statutes,  and  no  such  rule  of  law.  It 
is  enough  if  a  township  keeps  a  sufficient  portion  of  the  road, 
the  centre  of  the  road,  in  good  order,  so  that  it  can  be  traveled 
upon,  and  free  from  obstructions.  Just  how  wide  that  portion 
ought  to  be  is  of  course  something  that  I  cannot  lay  down  to 
you,  and  it  has  never  been  laid  down.  It  is  not  said,  for  in- 
stance, that  there  should  be  at  least  fifteen  feet  in  the  middle 
of  the  road,  or  that  there  should  be  at  least  twenty  feet,  or  that 
'  ten  feet  is  sufficient  The  rule  is  that  there  must  be  a  sufficient 
portion  for  ordinarily  safe  and  convenient  travel,  upon  the  par- 
ticular road  and  at  tiie  particular  place.  For  instance,  to  illus- 
trate that,  a  road  that  is  unfrequently  traveled — suppose  one  or 
two  times  a  day — would  properly  get  along  with  less  care  and 
with  less  of  the  road  in  order  for  travel,  than  a  road  over  which 
vehicles  were  constantly  passing.  Tou  can  see  that  of  course 
for  yourselves  without  any  further  discussion  of  the  matter.  .  .  . 

It  is  said  here  that  that  was  not  the  case ;  that  a  portion  of 
the  road  was  obstructed  by  a  pile  of  stones,  and  also  by  a 
washout,  or  hole,  as  it  has  been  called ;  and  those  are  the  im- 
portant matters  in  the  case  bearing  upon  the  question  of  the 
negligence  of  the  supervisors.  I  withdraw  from  the  considera- 
tion of  the  jury  entirely  any  question  with  reference  to  the 
stone  quarry,  and  the  degree  to  which  it  may  or  may  not  have 
encroached  upon  the  road.  In  my  judgment,  that  has  nothing 
to  do  with  the  case.  I  do  not  see  that  it  has  been  shown  to 
have  contributed  to  the  accident  in  any  way ;  and  therefore, 
as  I  say,  I  instruct  you  to  entirely  disregard  any  testimony  in 
the  case  with  reference  to  this  quarry  being  within  the  limits 
of  the  road.  Just  leave  the  quarry  out  of  view  entirely,  and 
confine  your  attention  to  the  pile  of  stones  and  the  washout. 

There  is  varying  testimony  with  regard  to  this  particular  ob- 
struction ;  as  to  the  size  of  the  pile  of  stones,  and  as  to  the 
depth,  length  and  breadth  of  the  hole.  The  jury  must  in  the 
first  instance  find  from  the  testimony,  as  best  they  can,  taking 
the  weight  of  it,  what  these  obstructions  really  were;  how 
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•oad  and  how  long  was  the  pile  of  stones  ?  So, 
to  the  washout ;  how  deep  was  it,  and  what  was 
1  the  road  ?  I  understand  it  to  be  substantially 
was  in  the  traveled  portion  of  the  road,  but  the 
itermine.  As  I  understand,  the  pile  of  stones 
ag  the  side  of  the  traveled  track ;  and,  quite  near 
e  pile,  in  the  track  of  the  road,  was  the  washout ; 
)  track  of  the  road  a  distance  as  to  which  the  wit- 
b  entirely  agreed ;  then  came  the  gutter,  then  the 
L  finally  the  south  line  of  the  road, 
termined  the  position  and  size  of  these  obstruc- 
^  must  then  decide  whether  they  did  unreasonably 
road.  Did  they  leave  the  rest  of  the  road  suffi- 
safe  and  convenient  use  of  the  public  ?  If  they " 
'  did  not,  then  there  would  still  be  another  ques- 
se ;  and  that  is  the  knowledge  of  the  supervisors 
3nce,  and  their  failure  to  remove  the  stones  or  to 
ie.  Because,  although  it  might  be  that  obstruc- 
oad  made  the  road  unsafe  and  inconvenient  for 
Id  not  follow  that  the  township  was  responsible. 
1  be  necessary  to  show  that  the  proper  officers 
t  in  neglecting  to  put  things   in   their  proper 

ly  go  over  the  steps  at  this  point.  You  must  find 
ace  that  the  plaintiff  was  not  guilty  of  contribu- 
ice.     Then  you  must   find  that  this   road  was 

obstructed.  Then  you  must  find  that  the  unrea- 
action  of  the  road  was  due  to  the  neglect  of  the 

If  you  find  any  of  those  facts  against  the  plaint- 
)  case.  If  you  find  them  all  in  her  favor,  then 
a  further  point  as  to  which  there  is  little  or  no 
hat  directly  caused  her  injury?  You  must  find 
y  was  caused  by  one  of  these  obstructions. 

agree  that  the  overturning  of  the  buggy,  which 
jdiate  physical  cause  of  her  injuries — that,  in  con- 

the  stones,  or  wherever  she  fell ;  the  jur}'^  will 
lere  it  was — that  the  overturning  of  the  buggy 
(ither  by  the  hole  or  by  the  stones ;  so  that  the 
b,  will  have  no  difficulty  in  finding  that  her  inju- 
result  of  contact  with  the  stones  or  with  the  hole. 
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If  they  decide  that  to  be  so,  having  found  all  the  other  mat- 
ters to  which  I  have  alluded  against  the  township,  then  they 

would  come  to  the  question  of  damages 

Those  are  some  points  to  be  answered.  The  plaintiff's 
points  are  as  follows  [inter  alia]  : 

1.  The  township  authorities  are  bound  to  keep  the  road  in 
good  condition,  free  from  obstruction,  so  free  that  even  a  skit- 
tish horse  may  be  employed  without  danger. 

Answer :  This  is  affirmed,  although  in  a  country  road  the 
whole  width  need  not  be  kept  in  such  condition. 

2.  If  the  injury  of  the  plaintiff  was  caused  by  the  township 
authoiities  not  maintaining  the  road  of  sufficient  breadth,  or. 
by  improperly  allowing  excavations  in  the  road,  or  by  permit- 
ting dangerous  holes  to  remain  in  the  road,  or  by  all  or  several 
of  those  causes  combined,  \vithout  proof  of  concurrent  negli- 
gence on  the  part  of  the  plaintiff,  the  plaintiff  is  entitled  to 
recover. 

Answer :  The  question  of  improper  excavation  in  the  road 
is  not  in  the  case,  and  that  clause  is  stricken  from  the  point. 
Thus  modified,  it  is  affirmed.^ 

3.  If  the  plaintiff  was  in  the  exercise  of  ordinary  care  and 
prudence,  and  the  injury  was  caused  by  the  insufficiency  of  the 
road,  combined  with  some  accidental  cause,  the  defendant  is 
liable,  and  the  plaintiff  is  entitled  to  recover. 

Answer :  This  is  affirmed,  if  the  insufficiency  of  the  road 
arises  from  the  defendant's  negligence.* 

4.  If  the  jury  believe  that  the  injury  to  plaintiff  resulted 
from  the  hub  of  the  wheel  striking  the  pile  of  stones,  or  run- 
ning into  a  hole  or  excavation  in  the  road,  as  described  by  the 
plaintiff,  concurrently  with  the  accidental  fright  of  the  horse 
and  the  breaking  of  the  wheel  of  the  buggy,  the  plaintiff  is 
entitled  to  recover,  unless  the  defendant  can  show  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

Answer :  The  facts  suggested  are  left  to  the  jury ;  the  ques- 
tion of  negligence  is  for  them.  But  I  may  say  here,  in  partial 
answer  to  that  point,  what  I  omitted  to  say  in  the  charge,  that 
although  no  doubt  the  accident  of  the  horse  taking  fright  was 
one  of  the  causes,  that  in  my  judgment  would  not  relieve  the 
defendant  from  liability  in  case  the  township  officers,  the  super- 
visors, had  been  guilty  of  neglect  which  helped  to  bring  the 
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injury  about.     Of  course,  if  the  horse  had  not  run  away,  no 
accident  would  have  happened.     If  the  jury  find  from  the  evi- 
dence, that  if  it  had  not  been  for  the  neglect  of  the  supervisors 
also,  the  accident  would  not  have  happened,  then  the  township 
would  be  responsible,  although  the  accident  of  the  runaway 
may  have  been  a  partial  cause.     If  there  were  then  two  causes 
contributing  to  the  accident  and  the  injury,  namely,  the  acci- 
dent of  the  runaway,  for  which  nobody  was  to  blame,  and  the 
carelessness  of  the  supervisors,  then  the  township  would  be  re- 
ie  for  the  carelessness  of  the  supervisors,  although  it 
y  one  of  the  causes  tending  to  bring  about  the  injury. 
Jefendant's  points  are  these  [inter  alia]  : 

1.  That  if  the  jury  believe  that  the  horse  driven  by  the 
plaintiff  frightened  at  a  donkey  on  the  public  highway,  after 
having  passed  the  stone  heap  on  the  public  road,  and  turned 
round  and  broke  the  wheel  of  the  buggy  in  which  she  was  rid- 
ing, and  the  horse  then  ran  away  and,  with  the  buggy  thus  in- 
jured, with  the  loss  of  a  front  wheel,  was  run  against  the  stone 
heap  and  caused  injuries,  the  township  is  not  liable,  and  the 
plaintiff  cannot  recover. 

Answer :  This  is  refused.  The  jury  must  decide  whether 
the  supervisors  were  negligent  in  their  care  of  this  road,  and, 
if  so,  whether  their  negligence  was  one  cause  of  the  injury.  If 
it  was  one  direct  cause  of  the  injury,  the  township  would  be 
liable,  if  the  plaintiff  herself  was  not  guilty  of  contributory 
negligence.^ 

2.  That  if  the  jury  believe  that  a  suflScient  portion  of  the 
road  (being  a  country  road)  at  the  place  where  the  plaintiff 
was  thrown  out  of  the  buggy  was  kept  in  good  condition  for 
travel,  the  plaintiff  cannot  recover. 

Answer :  As  a  general  proposition,  a  country  road  need  not 
be  kept  in  condition  for  travel  from  side  to  side.  A  sufQcient 
portion  of  the  middle  only  need  be  kept  in  smooth  condition 
and  safe  and  convenient  for  travel.  The  jury  must  decide 
whether  at  this  point  the  road  was  negligently  obstructed.  If 
it  was  not,  the  plaintiff  cannot  recover. 

8.  If  the  jury  believe  that  the  horse  was  frightened  by  the 
donkey  and  in  turning  round  broke  the  wheel  of  the  buggy, 
and  on  account  of  this  broken  wheel  that  side  of  the  front 
part  of  the  buggy  axle  ^eis  on  the  ground  and  prevented  the 
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driver  from  guiding  the  horse  to  the  right  in  order  to  avoid  the 
stone  heap,  or  if  they  believe  that  the  driver  had  lost  control 
of  the  horse,  then  the  plajntifP  cannot  recover. 

Answer :  This  is  refused.* 

6.  If  the  jury  believe  that  the  horse  driven  by  the  plaintiff 
frightened  at  something  on  the  road  not  a  defect  in  the  high- 
way, and  which  the  supervisors  were  not  bound  by  law  to  re- 
move, and  the  injury  resulted  from  the  horse  running  away 
through  such  fright,  the  plaintiff  cannot  recover. 

Answer :  If  tWs  means  that  the  injury  resulted  solely  from 
the  horse  running  away,  it  is  affirmed ;  but  if  it  means  that 
there  could  be  no  recovery,  even  if  the  injury  was  caused  in 
part  by  the  negligence  of  the  supervisors,  it  is  refused.* 

6.  That  under  all  the  evidence  in  the  case  the  plaintiff  is 
not  entitled  to  recover. 

Answer:  This  is  refused.® 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$8,000.  Judgment  having  been  entered,  the  defendant  took 
this  writ,  assigning  for  error : 

1,  2.  The  answers  to  the  plaintiff's  points.*  * 
8-6.  The  answers  to  the  defendant's  points.'  ^  ® 

Mr,  W,  M.  Derr^  for  the  plaintiff  in  error : 

1.  The  testimony  of  the  plaintiff  below  clearly  shows  that 
at  the  time  when  the  vehicle  came  in  contact  with  the  stone 
pile,  there  were  but  three  wheels  on  the  buggy,  the  fourth  wheel 
had  been  broken,  the  hub  thereof  had  been  dragged  along  the 
road  and  the  horse  was  unmanageable.  The  township  is  not 
bound  to  keep  the  roads  in  such  condition  as  will  prevent  acci- 
dents to  persons  driving,  either  voluntarily  or  involuntarily,  in 
unroadw'orthy  vehicles  and  with  unmanageable  horses :  Greg- 
ory V.  Adams,  14  Gray  247 ;  McCormick  v.  Washingfton  Tp., 
112  Pa.  185,  197. 

2.  As  the  condition  of  the  vehicle  and  the  unmanageable 
conduct  of  the  horse  were  in  no  wise  imputable  to  the  town- 
ship, these  circumstances,  taken  either  by  themselves  or  in 
conjunction  with  the  existence  of  the  stone  pile,  imposed  no 
obligation  upon  the  township  to  pay  for  the  plaintiff's  injuries  : 
Wharton  on  Neg.,  2d  ed.,  §§  86, 103,  104;  Pittsburgh  v.  Grier, 
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Hey  V.  Philadelphia,  81  Pa.  44;  Burrell  tp.  v.  Un- 
Pa.  353 ;  Davis  v.  Dudley,  4  Allen  557 ;  Murdock 
,  4  Gray  178 ;  Lower  Macungie  Tp.  v.  Merkhoffer, 
;  Kelly  v.  Fond  du  Lac,  31  Wis.  180;  Titus  v. 
J,  97  Mass.  258 ;  Horton  v.  Taunton,  97  Mass.  266. 
ing  that  it  was  a  fault  of  the  township  authorities 
e  pile  of  stones  to  lie  along  the  side  of  the  road, 
ry  to  the  plaintiff,  as  it  appears  from  her  own  testi- 
not  a  natural,  probable  and  usual  consequence  of 
)ut  was  a  result  which  could  not  have  been  fore- 
linary  forecast,  and  therefore  the  plaintiff  should 
3en  permitted  to  recover:  Monongahela  City  v. 
Pa.  9,  13 ;  McGrew  v.  Stone,  53  Pa.  436 ;  Hoag 
Co.,  85  Pa.  293;  West  Mahanoy  Tp.  v.  Watson, 

it  is  alleged  that  an  injury  arose  from  negligence, 
L  of  the  proximate  cause  is  to  be  decided  by  the  jury 
!  facts  of  the  case ;  but  where  the  facts  are  undis- 
;he  intervening  agency  is  manifest,  it  is  not  error 
t  to  withhold  the  evidence  from  the  jury.     The 

agency,  to  wit :  the  broken  down  buggy  and  the 
)le  horse,  being  manifest,  the  court  should  have 
e  evidence  from  the  jury  and  instructed  them  to 
\  defendant :  Hoag  v.  Railroad  Co.,  85  Pa.  293 ; 
noy  Tp.  V.  Watson,  116  Pa.  344 ;  Del.  etc.  R.  Co. 
20  Pa.  559. 

t  Weidman  (with  him  Mr,  P.  S,  Key%er)^  for  the 
1  error : 

ase,  as  we  understand  it,  is  ruled  by  the  case  of 
V.  Uncapher,  117  Pa.  353,  which  decides :  "  If,  in 
\  of  the  negligence  of  a  township  to  keep  and  main- 
3  highway  in  a  reasonably  safe  condition,  an  injury 
Lstained  by  the  plaintiff,  it  is  no  defence  that  the 
jaused  by  the  combined  effect  of  the  negligence  of 
p  and  a  negligent  act  of  a  third  person."  The 
Je  is  decided  in  the  cases  of  Lower  Macungie  Tp. 
er,  71  Pa.  276 ;  Hey  v.  Philadelphia,  81  Pa.  44 ; 
V,  Moyer,  67  Pa.  355 ;  Erie  City  v.  Schwingle,  22 
^e  jury,  therefore,  having  found  that  the  plaintiff 
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was  not  guilty  of  contributory  negligence ;  that  the  road  was 
not  reasonably  safe  for  travel,  but  was  unreasonably  and  un- 
lawfully obstructed ;  that  these  obstructions  were  due  to  the 
negligence  of  the  supervisors ;  and  that  the  injury  was  caused 
by  these  obstructions,  under  the  authority  of  the  cases  cited, 
the  verdict  was  in  accordance  with  the  law  and  must  be  sus- 
tained. 

2.  "  As  a  result  of  the  cases,  we  may  hold  that  where  there 
is  a  hole  or  other  defect  in  the  road,  against  which  a  runaway 
carriage  is  wrecked,  it  is  no  defence  that  the  horses  were 
frightened  and  beyond  control,  if  the  obstruction  is  one  which 
would  impose  liability  had  the  horses  not  run  away : "  Whar- 
ton on  Neg.,  2d  ed.,  §  984.  "  A  town  cannot  relieve  itself 
from  liability  for  damages  to  a  carriage  from  striking  a  defect 
which  was  negligently  permitted,  by  showing  that  the  carriage 
was  itself  defective,  provided  the  defect  was  not  known  to  the 
plaintiff  or  caused  by  his  negligence :  "  Wharton  on  Neg.,  2d 
ed.,  §  99.  And  see  Beach  on  Cont.  Neg.  §  76 ;  Hunt  v.  Pow- 
nall,  9  Vt.  411.  The  whole  argument  of  the  defendant  is 
based  upon  two  assumed  facts,  to  wit :  that  the  cause  of  the 
accident  was  the  breaking  of  the  wheel  or  the  unmanageable 
condition  of  the  horse,  or  both  combined.  The  evidence 
clearly  shows,  and  the  verdict  of  the  jury  establishes,  that 
neither  the  one  nor  the  other,  nor  both  together,  caused  the 
accident,  but  that  it  was  caused  by  the  hole  and  stone  pile 
negligently  left  in  the  roadway  by  the  supervisors. 

3.  It  will  become  manifest  from  a  perusal  of  the  testimony 
that  there  was  very  little  agreement  as  to  how  this  accident 
occurred.  The  sufficiency  and  safety  of  the  roadway ;  the  size 
and  location  of  the  hole ;  the  acts  of  the  plaintiff ;  whether 
the  horse  was  road-worthy  or  not ;  notice  to  the  supervisors  of 
the  defects  of  the  road ;  all  these  matters  were  subjects  of  dis- 
pute and  argument  before  the  jury.  While  we  admit  that  in 
some  cases  it  is  the  duty  of  the  court  to  give  binding  instruc- 
tions, yet  in  this  case  the  rule  is  not  applicable :  McCully  v. 
Clarke,  40  Pa.  406;  Penn.  Canal  Co.  v.  Bently,  66  Pa.  34. 

Opinion,  Me.  Justice  Williams  : 

This   case  presents   an   unusual  question,  one   that  is  not 
clearly  settled,  and  one  of  much  more  than  ordinary  impor- 
VoL.  cxxvn — 13 
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tance.  The  facts  upon  which  it  is  raised  are  not  involved  in 
any  serious  controversy.  The  plaintiff  was  driving  a  horse  and 
wagon  along  a  public  highway  in  Jackson  township,  Lebanon 
county.  Her  sister  and  three  children  were  in  the  wagon  with 
her.  At  one  point  there  was  at  the  side  of  the  road  an  irregu- 
lar pile  of  stones  some  twenty-five  feet  long  and  from  one  to 
two  feet  high,  which  had  been  taken  out  of  the  road  in  the 
immediate  vicinity  by  the  supervisors  and  left  there  until  a 
convenient  time  for  their  removal.  Between  the  stone  pile  and 
the  gutter  opposite,  was  an  unobstructed  roadway  fifteen  feet 
wide.  The  plaintiff  drove  over  this  part  of  the  road  without 
noticing  that  there  was  a  stone  pile  near  the  road  or  any  defect 
in  the  roadway.  When  about  one  hundred  and  twenty  feet 
beyond  the  stone  pile,  her  horse  took  fright  at  two  donkeys 
approaching  in  the  road,  stopped,  turned  suddenly  around, 
broke  down  the  left  forward  wheel  and  let  the  axle  fall  to  the 
ground.  It  then  started  rapidly  back  drawing  the  buggy  on 
three  wheels  and  the  dragging  axle.  The  axle  acted  like  a 
rudder  in  drawing  the  horse  and  wagon  to  the  north  side  of 
the  road  until  when  the  stone  heap  was  reached  the  axle  struck 
it,  the  wagon  was  overturned,  and  the  plaintiff  injured.  She 
testifies  that  at  the  same  time  the  hind  wheel  dropped  into  a 
depression  in  the  road  which  aided  in  overturning  the  wagon. 
A  recovery  was  sought  and  had  in  the  court  below  on  the 
theory  that  it  was  negligence  in  the  supervisors  to  leave  the 
stone  pile  where  it  was,  and  to  suffer  the  depression  in  the 
roadway  to  remain  for  several  days  unfilled. 

The  defence  alleged  that  the  road  was  in  good  condition, 
safe  for  all  the  ordinary  purposes  of  travel,  and  that  plaintiff's 
injury  was  chargeable  to  the  fright  of  her  horse,  the  breaking 
of  her  wagon,  and  her  consequent  inability  to  guide  or  control 
the  horse  and  keep  it  within  the  limits  of  the  traveled  road- 
way. These,  it  was  urged,  were  circumstances  that  the  town- 
ship was  not  bound  to  anticipate  or  provide  against,  and  the 
injury  received  by  means  of  them  was  one  which  was  in  no 
sense  the  natural  or  probable  cause  of  the  acts  complained  of. 
This  line  of  defence  was  presented  to  the  court  in  the  defend- 
ant's points,  the  third  of  which  asked  the  following  instruction  : 

*^If  the  jury  believe  that  the  horse  was  frightened  by  the 
donkey,  and  in  turning  round  broke  the  wheel  of  the  buggy, 
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and  on  account  of  this  broken  wheel  that  side  of  the  front  part 
of  the  buggy  axle  was  on  the  ground  and  prevented  the  driver 
from  guiding  the  horse  to  the  right  in  order  to  avoid  the  stone 
heap,  or  if  they  believe  that  the  driver  had  lost  control  of  the 
horse,  then  the  plaintiff  cannot  recover." 

In  other  words,  this  was  a  request  for  an  instruction  that  if 
the  injury  received  was  due  to  the  fright  of  the  horse,  the 
broken  wheel,  and  the  dragging  axle,  and  not  to  a  defect  in  the 
highway,  the  township  was  not  liable.  This  should  have  been 
affirmed  with  some  qualification  as  to  the  effect  of  mere  loss  of 
control  by  the  driver ;  for,  if  the  several  facts  assumed  by  the 
point  had  been  found  by  the  jury,  the  plaintiff  was  not  entitled 
to  a  verdict. 

Township  officers  are  bound  to  anticipate  and  provide  against 
the  ordinary  needs  of  travel  conducted  in  the  ordinary  manner, 
and  to  remove  obstructions  and  defects  which  would  naturally 
or  probably  cause  injury  to  the  traveler  along  the  highways ; 
but  the  township  is  not  an  insurer  against  all  possible  accidents, 
nor  is  it  bound  to  anticipate  the  danger  to  which  a  broken 
wagon  or  a  frightened  horse  may  expose  the  driver.  Such  a 
burden  would  be  too  heavy  for  any  township  to  bear,  and  the 
law  does  not  impose  it.  The  general  rule  is  well  stated  in  Hey 
v.  Philadelphia,  81  Pa.  44,  to  be  that  "  roads  and  bridges  are 
made  for  ordinary  travel;  if  they  fulfil  such  purpose  they  are 
sufficient,  and  those  in  charge,  of  them  are  not  responsible  for 
extraordinary  accidents  occuning  on  them."  Negligence  is  the 
absence  of  that  measure  of  care  which  the  circumstances  require. 
The  duty  of  road  officers  is  to  provide  for  the  ordinary  needs 
of  travel,  but  this  changes  with  a  change  of  circumstances. 
Proximity  to  a  precipice  or  a  railroad  track  is  a  visible  danger, 
and  requires  a  degree  of  care  in  guarding  against  it  not  neces- 
sary under  ordinary  circumstances,  yet  it  is  only  that  care 
which  common  prudence  would  dictate  in  view  of  an  unusual 
danger  as  necessary  to  safety  in  the  ordinary  use  of  the  high- 
way at  that  point :  Lower  Macungie  Tp.  v.  Merkhoffer,  71  Pa. 
276 ;  Hey  v.  Philadelphia,  supra ;  Newlin  Tp.  v.  Davis,  77  Pa. 
317. 

The  application  of  this  rule  to  the  case  in  hand  is  by  no 
means  difficult.  The  road  in  question  is  an  ordinary  country 
road  passing  through  an  open  cultivated  region,  with  no  un- 
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usual  dangers  or  exposures.  It  was  fifteen  feet  wide  at  the 
place  where  the  accident  occun'ed.  The  testimony  tended  to 
show  that  it  was  in  ordinary  repair  and  safe  for  the  purposes 
of  ordinary  travel.  It  is  true,  there  would  have  been  from  four 
to  six  feet  more  space  over  which  a  horse  and  wagon  could 
pass  if  the  stone  pile  had  not  been  there,  and  it  may  be  con- 
jectured that  such  additional  space  would  have  enabled  the 
plaintiff  to  pass  this  particular  spot  safely,  but  this  alone  is  not 
enough  to  settle  the  defendant's  liability.  The  question  is 
whether  this  road  was  obstructed  so  as  to  interfere  with  its 
ordinary  use,  and  whether  such  obstruction  caused  the  injuries. 
Tlie  horse  had  passed  this  part  of  the  road  without  the  slight- 
est inconvenience.  There  was  no  railroad  crossing,  no  preci- 
pice, or  other  exposure,  but  the  fright  of  the  horse  was  at  an 
object  for  whose  presence  in  the  highway  the  township  was  not 
responsible.  The  wheel  was  crushed  by  the  sharp  turn  of  the 
wagon,  not  by  any  defect  in  the  highway.  The  dragging  axle 
drew  horse  and  wagon  to  one  side  of  the  road,  so  that  the  axle 
struck  the  stone  pile  and  the  wagon  was  overturned  and  the 
plaintiff  hurt.  Now  the  question  is,  not  whether  a  broader 
road  would  have  enabled  the  plaintiff  to  pass  along  safely  with 
her  frightened  horse  and  disabled  wagon,  but  whether  the  road 
was  broad  enough  and  good  enough  for  the  purposes  of  a 
highway  in  that  place.  Was  it  safe  for  the  purposes  for  which 
it  was  made,  and  did  it  accommodate  the  traveling  public  using 
it  in  the  ordinary  manner,  with  reasonable  facilities  for  travel? 
That  an  accident  did  happen  is  clear,  but  that  fact  alone 
does  not  settle  our  question.  It  is  necessary  to  inquire  further 
whether  the  accident  was  the  natural  or  probable  result  of  any 
act  or  omission  of  the  township  officers  which  rendered  the 
highway  unsafe  for  the  purposes  of  travel,  conducted  in  the 
ordinary  manner  and  by  the  ordinary  means  of  conveyance. 
If  it  was,  then  the  plaintiff  ought  to  recover,  and  the  fright  of 
her  horse,  the  breaking  of  her  wagon,  and  her  inability  to 
guide  her  frightened  animal,  should  not  stand  in  the  way  of 
her  recovery.  These  circumstances  do  not  confer  on  her  any 
rights  she  would  not  have  possessed  without  them,  nor  give 
her  any  higher  claim  on  the  care  of  the  township  officers.  On 
the  other  hand,  they  do  not  take  from  her  any  right  to  which 
Bbe  in  common  with  otb^r  travelers  was  entitled  in  the  use  of 
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the  highway.  It  is  the  condition  of  the  highway  therefore, 
and  not  the  succession  of  accidents  that  befell  the  plaintiff,  to 
which  the  attention  of  the  jury  should  have  been  held.  Was 
the  road  on  that  day  and  at  that  place  in  a  condition  that  made 
it  a  suitable  and  sufficient  road  for  public  travel  conducted  in 
the  ordinary  manner?  If  the  jury  had  found,  as  the  third 
point  assumed,  that  the  plaintiff's  injury  was  not  due  to  an 
unsafe  condition  of  the  road,  but  to  the  successive  accidents 
which  befell  her,  and  which  had  no  connection  whatever  with 
the  road  or  with  the  doings  or  misdoings  of  the  supervisors, 
then  it  is  very  clear  that  the  township  was  not  liable  to  pay 
her.  If  the  jury  had  found  against  the  township  on  the  facts 
assumed,  and  that  her  injury  was  due  to  the  existence  of  de- 
fects in  the  road  which  the  exercise  of  common  prudence  would 
have  required  the  removal  of,  for  the  safety  of  travelers  using 
the  public  road  in  the  ordinary  way,  then  she  would  have  been 
entitled  to  a  verdict 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 


COUNTY  OF  ERIE  v.  COMMONWEALTH. 
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Argued  May  1, 1889— Decided  June  4, 1880. 
[To  be  reported.] 

1.  The  duty  to  keep  a  public  highway  in  repair,  devolves,  at  common 
law,  upon  the  township  upon  which  rests  the  duty  of  opening  and  mak- 
ing it ;  but  where  the  expense  of  carrying  the  highway  across  a  river 
or  other  considerable  stream  of  water  is  greater  than  the  township 
should  bear,  the  act  of  June  13,  1836,  P.  L.  555,  provides  that  the 
county  may  build  the  bridge  and  regulates  Uie  manner  in  which  it  may 
be  done. 

2.  But,  except  in  counties  where  the  special  act  of  April  13,  1843,  P.  L. 
221,  is  in  force,  the  law  does  not  make  provision  for  the  care  of  such 
bridge  after  its  erection  by  the  county;  that  duty  remains  upon  the 
township,  and  the  completed  bridge,  when  opened  for  public  travel,  be- 
comes a  part  of  the  public  highway  and  passes  as  such  under  the  care 
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of  the  township  officers:  Commonwealth  y.  Monroe  Co.,  2  W.  &  S. 
495,  followed;  Howe  v.  Crawford  Co.,  47  Pa.  361,  disapproved. 
(a)  Road  commissioners  of  a  township  in  Erie  county  presented  a  petition 
setting  forth  the  erection  of  a  county  bridge  in  1836 ;  that  it  had  been 
partially  destroyed  by  floods,  freshets  and  ice,  and  that  the  county  com- 
missioners, although  requested  so  to  do,  had  refused  to  rebuild  and  re- 
construct it ;  praying  for  a  mandamus,  etc. 

3.  The  act  of  April  13,  1843,  P.  L.  221,  was  not  in  force  in  Erie  county, 
and  the  proceeding,  upon  the  facts  of  the  case,  was  not  under  the  act  of 
May  5,  1876,  P.  L.  112,  providing  that  when  any  county  bridge  should 
be  destroyed  or  partially  destroyed  or  swept  away  by  floods,  etc.,  it 
should  be  rebuilt  by  the  county,  subject  to  view  and  inspection  as  in 
case  of  an  original  erection. 

4.  As  it  was  not  alleged  that  the  bridge  had  been  blown  down  or  swept 
away  by  floods,  or  destroyed  by  casualty,  the  question  presented  was 
over  the  duty  to  make  repairs  under  the  act  of  June  13,  1836,  P.  L.  555, 
and  as  that  duty  rested  upon  the  township  and  not  upon  the  county,  the 
petition  should  be  dismissed. 

Before  Paxson,  C.  J.,  Steeeett,  Williams,  McCollum 
and  Metohbll,  JJ. 

No.  366  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  60 
May  Term  1887,  C.  P. 

On  February  27, 1887,  the  road  commissioners  of  LeBoBuflf 
township  presented  a  petition  in  the  name  of  the  common- 
wealth setting  forth  that  in  1836  proceedings  were  had  in  due 
conformity  with  the  law,  by  which  it  was  established  that  a 
county  bridge  was  necessary  over  French  creek  at  the  crossing 
of  the  road  from  Waterford  to  Union ;  that  said  bridge  had 
been  duly  constructed  by  the  then  county  commissioners,  and 
had  been  maintained  ever  since,  the  repairs  in  recent  years  hav- 
ing been  made  by  the  township ;  "  that  said  bridge  had  been  par- 
tially destroyed  by  floods,  freshets  and  ice  so  far  undermining 
one  of  the  piers  thereof  as  to  make  it  necessary  that  the  same 
should  be  immediately  rebuilt ; "  that  the  petitioners  had  called 
upon  the  commissioners  of  Erie  county  to  rebuild  and  recon- 
struct said  bridge,  so  that  it  would  be  fit  and  safe  for  public 
travel,  but  they  had  refused  so  to  do ;  pi-aying  the  court  to 
grant  a  rule  on  said  commissioners  to  show  cause  why  a  man- 
damus should  not  issue,  etc. 

To  the  rule  granted,  the  commissioners  of  Erie  county  an- 
swered that  they  had  no  knowledge  that  the  bridge  in  question 
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had  ever  been  entered  as  a  county  bridge,  and  denied  "  that 
said  bridge  lias  been  partially  destroyed  by  floods,  freshets  and 
ice  so  far  undermining  one  of  the  piers  thereof  as  to  make  it 
necessary  that  the  same  shall  be  immediately  rebuilt; "  averring 
that  ^^  whatever  damage  it  has  suffered  has  been  the  natural 
wear  and  tear  from  constant  use  and  the  gradual  wearing  of 
the  stream  against  its  piers,  and  is  not  within  the  meaning  of 
the  act  requiring  county  bridges  to  be  reconstructed  by  the 
commissioners  of  the  county." 

Testimony  having  been  taken  and  filed  by  Mr.  Ira  E.  Briggs^ 
appointed  examiner  for  the  purpose,  an  agreement  was  entered 
into  by  which  trial  by  jury  was  dispensed  with  and  the  cause 
submitted  to  the  decision  of  the  court  upon  the  testimony  filed. 

On  August  8, 1888,  the  court,  Gunnison,  P.  J.,  filed  a  de- 
cision, which  was  as  follows : 

FINDINGS  OF  FACT. 

The  testimony  disclosed  the  following  material  facts  : 
Upon  the  petition  of  a  number  of  the  inhabitants  of  LeBoBuff 
township,  representing  that  a  bridge  was  much  needed  over 
French  creek  in  said  township,  where  the  public  highway  from 
Waterford  to  Union  Mills,  crossed  said  creek,  and  that  the 
erection  of  said  bridge  would  require  more  expense  than  it  was 
reasonable  the  said  township  should  bear,  the  Court  of  Quarter 
Sessions,  on  May  6, 1836,  ordered  a  view,  under  the  provisions 
of  §  21,  act  of  April  6,  1802,  8  Sm.  L.  520,  which  provided 
the  manner  of  establishing  and  erecting  county  bridges. 

No  record  of  the  report  of  the  viewers  then  appointed,  or  of 
the  action  of  the  Court  of  Quarter  Sessions,  grand  jury,  or 
county  commissioners  thereon,  can  be  found.  But,  that  upon 
the  report  of  the  viewers  it  appeared  to  the  court,  grand  jury 
and  commissioners,  that  such  bridge  was  necessary,  and  would 
be  too  expensive  for  the  township  to  erect,  and  that  it  was 
thereupon  established  as  a  county  bridge,  appears  from  the  sub- 
sequent records  and  papers  which  were  offered  in  evidence.  By 
them  it  appears  that  on  December  28, 1836,  the  county  com- 
missioners contracted  with  William  Boardman  and  Calvin 
Avery  to  erect  the  bridge  for  $870.  On  October  17, 1887,  the 
conunissioners  presented  their  petition  to  the  Court  of  Quarter 
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Sessions,  setting  forth  the  prior  proceedings,  and  that  the  bridge 
had  been  completed  agreeably  to  the  contract,  and  praying  for 
the  appointment  of  six  fit  persons  to  inspect  the  said  bridge, 
etc. ;  whereupon  the  court  appointed  six  fit  persons  as  prayed 
for,  five  of  whom  reported  November  6,  1837,  that  they  had 
inspected  the  bridge  and  the  workmanship  thereof ;  that  it  had 
been  built  and  finished  according' to  the  agreement,  and  was  a 
permanent  and  substantial  structure.  It  must  be  taken  there- 
fore as  proved  that  the  bridge  was  a  county  bridge. 

The  testimony  as  to  the  present  condition  of  the  bridge  U 
somewhat  conflicting.  But  from  it  all  I  find  that  the  abut- 
ments of  the  bridge,  especially  the  east  one,  ai*e  in  a  dangerous 
condition ;  that  this  condition  is  partly  the  result  of  natural  wear 
and  tear,  and  partly  the  result  of  the  action  of  the  water  and 
the  floods  and  ice  ;  and  that  they  have  become  partially  under- 
mined by  the  current  of  the  stream,  the  bed  of  which  has  be- 
come lower,  exposing  the  wood  foundation  under  the  stone 
abutments  at  low  stages  of  water  to  the  action  of  the  atmos- 
phere, causing  it  to  become  decayed  to  such  an  extent  as  to 
cause  the  settling  of  the  abutments.  This  settling  has  been 
gradual  for  a  few  years  past  and  the  abutments  are  now,  partly 
in  consequence  of  the  settling  and  partly  from  the  action  of 
the  frost,  floods  and  ice,  cracked,  bulged  out  towards  the 
stream,  with  some  of  the  stone  washed  out,  and  in  need  of 
thorough  repairs.  I  cannot  find,  however,  that  the  particular 
damage  done  by  floods  and  ice  amounts  to  the  destruction,  partial 
destruction,  or  blowing  down  of  the  bridge,  within  the  mean- 
ing of  the  act  of  May  5, 1876,  P.  L.  112.  Floods  and  ice  con- 
tributed, with  the  other  causes  I  have  named,  to  gradually 
afiEect  the  abutments  and  render  the  repairs  necessary. 

CONCLUSIONS  OF  LAW. 

Having  found  as  a  matter  of  fact  that  the  damage  to  the 
bridge  caused  by  floods  and  ice  did  not  amount  to  such  destruc- 
tion or  partial  destruction  as  is  contemplated  by  the  act  of 
1876,  requiring  in  certain  cases  the  county  to  reconstruct  or  re- 
build county  bridges,  it  follows  that  the  provisions  of  that  act 
do  not  apply  to  this  case. 

The  question  then  is,  is  there  any  liability  imposed  upon  the 
county  to  repair,  aside  from  that  imposed  by  that  act  ? 
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By  the  act  of  April  18,  1843,  P.  L.  221,  it  was  enacted, 
"  That,  from  and  after  the  passage  of  this  act,  it  shall  be  the 
duty  of  the  county  commissioners  of  the  several  counties  of 
this  commonwealth  to  repair  all  bridges  erected  by  the  county, 
and  to  pay  such  expenses  out  of  the  treasury  in  the  usual  man- 
ner," excepting  as  to  certain  counties  named.  By  the  act  of 
April  6, 1854,  P.  L.  295,  the  exemptions  of  the  counties  men- 
tioned in  the  act  of  1848  from  liability  to  repair  county  bridges, 
was  extended  to  the  county  of  Erie.  Each  of  these  acts  is  en- 
titled :  "  An  act  supplementary  to  an  act  entitled  '  an  act  re- 
lating to  roads,  highways  and  bridges,' "  which  is  the  title  of 
the  act  of  June  18th. 

The  Supreme  Court  in  construing  an  act  repealing  the  act 
of  1848  so  far  as  it  extended  to  Crawford  county,  in  Howe  v. 
Crawford  County,  47  Pa.  861,  held  that  the  act  of  1848  im- 
posed upon  the  county  the  duty  of  repairing  only  such  bridges 
as  were  erected  under  the  act  of  1886,  to  which  it  was  a  sup- 
plement ;  that  the  repeal  of  that  act  as  to  Crawford  county  re- 
lieved it  from  the  duty  of  repairing  such  bridges  only ;  that 
the  bridge  in  question  in  that  case  having  been  built  in  1820, 
under  the  provisions  of  the  act  of  1802,  the  duty  of  repairing 
it  was  imposed  upon  the  county  by  the  judicial  proceedings  of 
1820,  by  which  it  was  established  as  a  county  bridge,  "  and  it 
was  a  continuing  duty  the  repeal  of  the  act  of  1848  in  nowise 
affected." 

It  was  strenuously  argued  by  the  counsel  for  the  defendants, 
upon  the  authority  of  Commonwealth  v.  Monroe  County,  2  W. 
4&  S.  495,  in  which  the  Supreme  Court  held  that  "when  a 
county  bridge  has  been  once  legally  built,  such  ordinary  repairs 
as  are  necessary  to  preserve  it  fit  for  use  are  to  be  made  by  the 
supervisors  of  the  township,  as  in  the  case  of  roads,"  and  ex- 
pressly concurred  in  the  opinion  of  the  court  below,  "  that  the 
county  only  erects  bridges  when  the  township  is  unable  to  do 
it,  and  in  no  case  repairs  bridges  after  they  are  erected,"  that 
the  county  is  not  liable  for  any  repairs  to  any  county  bridge  ex- 
cepting such  as  are  within  the  meaning  of  the  act  of  1876. 

If  the  decision  in  Howe  v.  Crawford  County  had  not  been 
since  rendered,  I  would  be  inclined  to  agree  with  this  construc- 
tion. But  as  I  understand  that  case,  which  is  a  later  utterance 
of  the  Supreme  Court  upon  the  question,  [the  liability  here 


Digitized  by 


Google 


202  EASTERN  DISTRICT,  1889. 

Decision  of  Court  below. 

depends  upon  whether  this  bridge  was  originally  erected  under 
the  act  of  1802  or  the  act  of  1836.  If  under  the  former,  the 
county  is  liable ;  if  under  the  latter,  it  is  not  liable.]  * 

In  the  case  of  Howe  v.  Crawford  County,  the  bridge  was 
clearly  erected  under  the  act  of  1802.  In  this,  the  proceed- 
ings were  begun  prior  to  the  passage  of  the  act  of  June  13, 
1886,  P.  L.  555,  and  completed  after  it  went  into  effect,  which 
was  September  1, 1836.  The  order  for  the  original  view  was 
made  May  5, 1836.  There  is  a  hiatus  in  the  record  from  that 
date  until  October  17, 1837,  when  on  the  petition  of  the  county 
commissioners  six  fit  persons  were  appointed  to  inspect  the 
bridge  and  workmanship  thereof,  and  make  report,  etc.  There 
is  no  record  of  the  report  of  the  viewers  appointed  May  5, 
1836,  nor  of  the  action  of  the  court,  grand  jury  and  commis- 
missioners  thereon.  In  the  absence  of  such  record,  it  must  be 
presumed  that  the  proceedings  were  regular  and  timely :  Omnia 
praBSumuntur  rite  esse  acta.  In  due  course,  the  report  should 
have  been  made  to  the  next  term  of  the  court  following  the 
appointment  of  viewers,  and  the  action  of  the  court,  grand 
jury  and  commissioners  thereon  taken  at  the  same  time.  The 
next  term  began  on  the  first  Monday  in  August,  1836,  which 
was  prior  to  the  time  prescribed  for  the  act  of  1836  to  take 
effect.  If  the  report  of  viewers  was  then  made,  and  it  then 
appeared  to  the  court,  grand  jury  and  commissioners  that  such 
bridge  was  necessary,  and  would  be  too  expensive  for  the  town- 
ship to  erect,  the  act  provided  that  it  should  be  entered  on 
record ;  and  its  character  as  a  county  bridge  then  became  es- 
tablished. 

The  proceedings  in  1837  were  supplementary  to  the  fixing  of 
this  character  upon  it.  That  such  was  the  action  is  apparent 
from  the  subsequent  proceedings,  although  the  record  of  it  is 
missing.  That  it  was  had  at  that  time,  before  the  act  of  1836 
took  effect,  must  be  presumed. 

It  may  well  be  questioned  whether,  if  the  report  of  the  view- 
ers, with  the  finding  upon  it,  was  had  after  September  1,  1836, 
the  proceedings  would  not  be  considered  as  under  the  act  of 
1802,  the  original  view  having  been  ordered  under  that  act. 
The  repealing  clause  of  the  act  of  1836  is  as  follows :  "  All 
laws  hereby  altered  or  supplied  so  far  as  are  inconsistent  with 
this  act  are  hereby  repealed."     But  the  act  of  1802  was  not 
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inconsistent  with  the  act  of  1836  in  respect  of  the  proceedings 
to  be  taken  in  constructing  county  bridges.  In  opening  roads 
there  was  a  change  in  the  manner  prescribed ;  but  in  respect  to 
county  bridges  the  provisions  in  the  two  acts  were  substantially 
identical,  so  that  the  act  of  1802  was  not  expressly  repealed  in 
that  respect,  nor  was  it  by  implication.  "  When  a  late  statute 
is  repugnant  to  a  former  one  only  in  part,  it  repeals  the  former 
one  only  so  far  as  the  repugnancy  extends,  and  leaves  all  the 
remainder  in  force : "  In  re  Contested  Election  of  Barber,  86 
Pa.  392 ;  see  also  Erie  v.  Bootz,  72  Pa.  196 ;  The  Hickoiy 
Tree  Road,  43  Pa.  139 ;  Spring  Garden  Road,  43  Pa.  144 ; 
Uwchlan  Township  Road,  30  Pa.  156. 

[Being  of  the  opinion  that  the  bridge  was  established  as  a 
county  bridge  under  the  act  of  1802,  it  follows  under  the  au- 
thority of  Howe  V.  Crawford  Couniy,  that  the  duty  of  repair- 
ing it  devolves  on  the  county  of  Erie.]  ' 

As  to  the  extent  of  the  repair  necessary,  the  testimony  is 
conflicting.  Whether  the  abutments  should  be  taken  down 
and  rebuilt,  or  whether  they  can  be  made  safe  without  rebuild- 
ing, is  not  clear.  It  seems  to  me  better  that  the  commissioners 
should  exercise  their  discretion  after  a  thorough  examination, 
than  that  they  be  explicitly  directed  by  mandamus  to  rebuild 
them  as  is  prayed  by  the  plaintiff  in  its  petition. 

The  court  is  requested  by  the  plaintiffs  to  find  as  matter  of 
law,  that  if  the  bridge  in  question  is  a  county  bridge,  it  was 
and  is  the  duty  of  the  county  commissioners  to  keep  the  said 
bridge  in  safe  condition  and  good  repair,  at  the  expense  of  the 
county  of  Erie. 

Answer :  Having  found  the  bridge  to  be  a  county  bridge 
under  the  act  of  1802,  the  point  is  aflBrmed.^ 

DECREE. 

And  now  Aug.  6, 1888, 1  find  for  the  plaintiff  and  against 
the  defendants.  The  prothonotary  is  directed  to  give  notice  of 
this  finding  to  the  parties  or  their  attorneys,  and  if  no  excep- 
tions are  filed  hereto  within  30  days  after  service  of  such  notice, 
let  judgment  be  entered  by  the  prothonotary  hereon,  that  a 
peremptory  mandamus  be  awarded  against  the  county  commis- 
sioners of  "Erie  county,  commanding  them  to  repair  the  bridge 
in  the  plaintifife'  petition  mentioned. 
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Exceptions  to  the  decision  filed  in  behaif  of  tiie  defendants 
having  been  dismissed,  and  judgment  entered,  the  defendants 
took  this  writ,  assigning  as  error : 

1.  The  answer  to  the  plaintiffs'  point.^ 
'  2,  3.  The  conclusions  of  law  embraced  in  [  ]  *  ' 

Mr.  Clark  Old%^  for  the  plaintiffs  in  error  : 

1.  The  proceedings  to  have  this  bridge  constructed  were 
commenced  May  6, 1836,  under  §  21,  act  of  April  6, 1802,  8  Sm. 
L.  520,  at  which  time  a  view  was  granted.  The  record  does 
not  show  the  subsequent  action,  but  the  presumption  is  the  re- 
turn was  made  to  August  Term  1836,  and  received  the  concur- 
rence of  the  court,  the  grand  jury  and  commissioners,  as  required 
by  the  act.  But  the  act  of  1802  was  followed  by  the  act  of 
June  13,  1836,  P.  L.  555,  which  took  effect  September  1, 1836, 
after  the  return  of  the  order  to  view.  As  the  subsequent  pro- 
ceedings show,  the  bridge  was  completed  under  the  act  of  1836, 
and  the  court  erred  when  finding  that  the  bridge  in  question 
took  its  character  as  a  county  bridge  under  the  act  of  1802.  It 
could  not  have  such  character,  until  all  the  requirements  of 
the  act  of  1802,  or  those  of  the  act  of  1836,  which  supplemented 
the  act  of  1802,  were  complied  with. 

2.  The  provisions  of  the  two  acts  are  almost  identical.  One 
act  is  a  re-enactment  of  the  other.  There  is  not  a  word  in 
either  act  relating  to  the  maintenance  of  county  bridges  by  the 
counties  which  constructed  them.  How  then  can  it  be  said 
that  the  county  must  repair  all  bridges  built  under  the  act  of 
1802,  and  not  those  built  under  the  act  of  1836  ?  In  Common- 
wealth V.  Monroe  County,  2  W.  &  S.  495,  it  was  held :  "  The 
power  to  repair  bridges  is  by  the  two  latest  acts  of  1802  and 
1836  given  to  the  supervisors,  as  well  as  to  erect  bridges  of  a 
minor  class,  over  small  creeks  and  rivulets  and  deep  gullies  .... 
When  a  county  bridge  has  been  once  legally  built,  such  ordi- 
nary repairs  as  are  necessary  to  preserve  it  fit  for  use  are  to  be 
made  by  the  supervisors  of  townships,  as  in  the  case  of  roads." 

3.  The  court  below  decided  the  case  at  bar  upon  the  dictum 
of  the  later  case  of  Howe  v.  Crawford  County,  for  the  reason 
that  the  case  was  a  later  utterance  of  this  court.  But  the 
court  in  that  case  went  further  than  they  were  required  to  go 
in  order  to  decide  the  question  raised.     That  the  legislature 
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did  not  intend  county  bridges  to  be  repaired  at  the  expense  of 
the  county,  is  evident  from  the  subsequent  legislation  upon  the 
subject.  The  act  of  April  13, 1843,  P.  L.  221,  imposed  the 
duty  to  repair  upon  the  counties,  with  certain  exceptions.  The 
act  of  March  11,  1844,  P.  L.  86,  extended  the  exception  to 
other  counties.  The  act  of  April  6,  1854,  P.  L.  295,  extended 
the  exception  to  Erie  county.  Then  came  the  act  of  May  5, 
1876,  P.  L.  112,  requiring  counties  to  rebuild  and  reconstruct 
bridges  destroyed  or  partially  destroyed  by  casualty.  Where- 
fore, if  by  the  act  of  1802,  the  several  counties  were  obliged  to 
repair  and  reconstruct  county  bridges,  they  must  also  be  obliged 
to  do  so  under  the  act  of  1836,  and  in  such  case,  all  the  subse- 
quent legislation  upon  the  subject  is  superfluous.  If  the  bridge 
in  question  has  become  so  dilapidated  that  a  new  structure  is 
necessary,  the  petitioners  have  mistaken  their  remedy,  and  they 
must  proceed  under  §  85,  act  of  June  13, 1886. 

Mr.  Theo.  A.  Lamb  (with  him  Mr.  J.  W.  Sprout)^  for  the 
defendants  in  error:- 

1.  The  act  of  April  6, 1802,  3  Sm.  L.  512,  repealed  all  prior 
laws.  In  §§20  and  21,  the  legislature  clearly  distinguishes 
between  bridges  to  be  kept  in  repaii*  by  townships,  and  those 
to  be  kept  up  by  the  county.  In  bridges  over  small  creeks  and 
rivulets,  the  supervisors  are  required  both  to  build  and  main- 
tain them :  but  there  is  no  requirement  that  supervisors  shall 
repair  bridges  erected  by  the  county,  and  thus  no  liability  on 
their  part  to  do  so.  We  concede  that  the  duty  to  repair  is 
not  specifically  imposed  by  this  act  upon  counties,  but  it  would 
seem  to  follow  ex  necessitate  from  their  obligation  to  erect, 
and  thus  thought  this  court,  as  shown  in  the  case  of  Howe  v. 
Crawford  Co.,  47  Pa.  381.  Moreover,  this  seems  to  have  been 
the  construction  placed  upon  the  act  originally  by  the  county 
authorities :  Smithfield  Creek  Bridge,  6  Wh.  362,  a  construc- 
tion sanctioned  impliedly  by  §  23,  act  of  April  15, 1834,  P.  L. 
541,  directing  county  commissioners  to  designate  in  their  pub- 
lished annual  statements,  "  all  sums  expended in  the 

repairs  of  old  or  the  erection  of  new  bridges,"  etc. 

2.  Howe  V.  Crawford  Co.,  47  Pa.  361,  decides  that  the  act 
of  April  13, 1843,  P.  L.  221,  has  no  relation  to  bridges  built 
under  the  act  of  1802,  and  its  title  plainly  shows  this.     It 
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matters  not,  then,  that  the  act  of  April  6, 1854,  P.  L,  295,  ex- 
tended the  exemptions  of  the  act  of  1843  to  Erie  county.  It 
does  not  reach  this  case.  The  bridge  in  question  was  made  a 
county  bridge  in  1836.  In  the  language  of  Woodward,  C. 
J. :  "  How  has  the  obligation  to  maintain  it,  been  taken  off  the 
shoulders  of  the  commissioners  ?  "  In  our  case,  the  bridge  was 
built  by  the  county,  and  as  the  act  imposes  the  duty  of  repair 
on  no  one  else,  it  falls  upon  the  county :  MeadvUle  v.  Erie 
Canal  Co.,  18  Pa.  66. 

8.  Morever,  the  act  of  April  13, 1843,  P.  L.  214,  providing 
for  the  election  of  road  commissioners  in  Erie  county,  in  its 
§§20  and  27,  clearly  divested  the  road  commissioners  of  the 
township  of  all  jurisdiction  in  relation  to  the  bridge  in  ques- 
tion. They  have  no  power  over  it,  nor  right  to  repair  or  re- 
build it.  For  them  to  expend  money  upon  it,  would  be  to 
misappropriate,  and  it  follows  necessarily  that  if  it  is  not  the 
duty  of  the  county  commissioners  to  take  charge  of  the  bridge 
in  question,  there  is  no  one  liable  for  its  dangerous  condition. 
It  cannot  be  presumed  that  such  a  result  as  this  was  intended. 

Mr,  Clark  OldSy  in  reply : 
The  act  of  April  13, 1848,  P.  L.  218,  under  §§  20  and  27 
of  which  it  is  claimed  the  road  commissioners  of  Erie  county 
were  divested  of  the  power  to  repair  county  bridges,  was  modi- 
fied by  the  acts  of  April  15, 1857,  P.  L.  205,  and  May  16, 1857, 
P.  L.  550 ;  so  that,  as  the  law  now  stands,  the  road  commis- 
sioners are  authorized  to  make  repairs  to  all  bridges  whenever 
necessary  and  to  raise  the  money  to  defray  the  expense  by  a 
special  road  tax,  if  necessary. 

Opinion,  Mr.  Justice  Williams  : 

The  duty  to  make  repairs  in  a  highway  rests  at  common  law 
on  the  township  or  other  subdivision  of  the  state  on  which  the 
duty  of  opening  and  making  the  highway  rests.  The  local 
road  oflficers  represent  the  district  for  which  they  are  chosen, 
and  must  discharge  the  duty  of  opening  and  repairing  the 
highways  within  it.  Until  the  law-making  power  intervenes 
and  separates  the  duty  to  open  from  that  to  repair,  and  im- 
poses each  upon  different  bodies  or  officers,  the  duty  is  one 
and  rests  on  the  officers  of  the  township  in  which  the  road  lies. 
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It  will  sometimes  happen,  however,  that  the  line  of  a  roatl 
crosses  a  river  or  other  considerable  stream  of  water  and  that 
the  expense  of  carrying  the  road  across  the  water  by  a  bridge 
is  greater  than  the  township  is  able  to  bear.  In  that  case,  the 
law  provides  that  the  county  shall  come  to  the  aid  of  the  town- 
ship and  build  the  bridge.  The  act  of  June  13, 1836,  regulates 
the  manner  in  which  this  may  be  done.  The  facts  must  be 
made  known  to  the  Court  of  Quarter  Sessions  of  the  proper 
county  by  a  petition.  Viewers  are  then  appointed  by  the  court 
to  examine  into  and  report  upon  the  facts  stated  in  the  petition. 
The  report  of  the  viewers  must  be  submitted  to  the  grand  jury 
for  its  approval.  If  this  is  obtained,  the  court  and  the  county 
commissioners  must  also  concur,  before  the  expenditure  of  one 
dollar  by  the  county  is  permissible.  If  the  bridge  is  finally 
determined  upon,  an  estimate  of  the  cost  must  be  made,  and  the 
building  of  the  bridge  may  then  be  entered  upon.  After  it  is 
completed,  it  must  be  inspected  by  another  view  to  be  ap- 
pointed by  the  Court  of  Quarter  Sessions,  and  if  they  report 
to  the  court  that  the  work  has  been  properly  done,  the  money 
may  be  safely  paid  out  of  the  county  treasury.  The  object  of 
this  legislation  is  to  relieve  the  township  by  imposing  a  part 
of  its  duty  under  certain  prescribed  circumstances  on  the  coun- 
ty, and  paying  the  cost  of  discharging  that  duty  out  of  the 
funds  of  the  coimiy  which  otherwise  would  not  be  applicable 
to  such  a  purpose.  But  the  law  does  not  make  provision  for 
its  care  after  its  erection.  That  duty  remains  on  the  township, 
and  the  finished  bridge,  when  opened  for  travel,  becomes  a 
part  of  the  highway  and  passes  as  such  under  the  care  of  the 
township  officers.  The  county  has  no  road  officers.  Its  duty 
is  simply  to  build  the  bridge,  when  the  township  cannot;  and, 
that  duty  done,  it  has  no  further  responsibility  for  its  mainte- 
nance than  for  the  maintenance  of  the  roadway  leading  to  or 
from  it. 

Such  was  the  law  in  Pennsylvania  until  the  act  of  1843,  as 
was  clearly  shown  in  Conunonwealth  v.  Monroe  County,  2  W. 
&  S.  495.  By  the  act  of  1843  the  duty  of  repairing  county 
bridges  was  placed  upon  the  county,  but  by  the  terms  of  the 
proviso  and  by  subsequent  acts  about  one  half  the  counties  of 
the  state  were  excepted  from  its  provisions.  The  county  of 
Erie  was  taken  out  from  its  operation  by  the  act  of  April  6, 
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1864,  and  has  since  been  under  the  rule  that  prevailed  before 
the  act  of  1843  was  passed.  If  this  was  not  so,  it  is  evident 
that  the  effect  of  the  act  of  1843  was  confined  to  repairs,  in 
the  ordinary  sense  of  that  word,  and  could  not  authorize  a  re- 
building of  the  superstructure  at  the  discretion  of  the  county 
commissioners.  This  would  still  require  all  the  formal  pre- 
requisites provided  by  the  act  of  1836,  the  petition,  view, 
report,  and  the  action  of  grand  jury,  court  and  county  commis- 
sioners. The  delay  consequent  upon  these  proceedings  was 
sometimes  found  to  work  great  inconvenience  to  the  traveling 
public  ahd  to  relieve  against  it  the  act  of  May  5, 1876,  was 
passed.  It  provided  that  in  all  cases  where  a  county  bridge 
had  been  "  blown  down,  destroyed,  or  partially  destroyed,  or 
swept  away  by  floods,  freshets,  ice,  storm,  fire  or  other  casu- 
alty," it  should  be  the  duty  of  the  county  commissioners  to 
rebuild  the  bridge  so  blown  down,  destroyed  or  swept  away, 
subject,  however,  to  inspection  in  the  same  manner  as  an  origi- 
nal construction.  As  the  county  of  Erie  is  not  under  the  act 
of  1843,  it  is  not  necessary  to  inquire  particularly  into  its 
effects,  nor  to  determine  the  relative  duties  of  county  and 
township  under  it. 

This  proceeding  is  not  under  the  act  of  1876,  nor  is  it  alleged 
that  this  bridge  has  been  blown  down  or  destroyed  by  casualty. 
The  question  presented  is  over  the  duty  to  make  repairs  under 
the  provisions  of  the  act  of  1836,  and  we  are  clearly  of  opinion 
that  the  duty  rests  on  the  township  and  not  on  the  county. 
The  case  of  Howe  v.  Crawford  County,  47  Pa.  361,  on  the  au- 
thority of  which  the  learned  judge  of  the  court  below  ruled 
this  case,  is  in  conflict  with  the  Commonwealth  v.  Monroe 
County,  supra,  and  with  the  rule  now  laid  down.  If  the  con- 
dition of  the  bridge  is  such  as  to  justify  its  rebuilding  under 
the  act  of  1876,  it  is  possible  that  upon  a  proper  application  a 
mandamus  may  yet  issue.  If  it  is  not,  but  its  dilapidation  is 
such  that  a  new  bridge  must  be  built,  it  will  be  necessary  to 
resort  to  a  proceeding  under  the  act  of  1836.  If  however  the 
question  presented  is,  as  we  understand  it  to  be,  one  about  lia- 
bility for  ordinary  repairs,  the  townships  in  the  county  of  Erie 
are  liable,  and  for  that  reason  this  petition  should  be  dismissed. 
The  decree  made  in  this  case  is  set  aside  and  the 
record  remitted  for  such  further  proceedings  as 
may  be  necessary  under  the  foregoing  opinion. 
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FBOM  THE  DECREE  OF  THE  COUBT  OF  COMMON  PLEAS  OF  ;| 

LANCASTER  COUNTY.  ,  ^ 

\M 

Argued  May  21, 1889— Decided  June  7, 1889. 

1.  Where  the  sheriff  ^s  vendee  of  real  estate  against  which  there  was  a 
subsisting  mortgage,  assumed  the  mortgage  debt  after  the  sale  by  giv- 
ing his  own  mortgage  for  its  amount,  whereupon  the  original  mortgage 
was  satisfied,  the  transaction  on  its  face  is  confirmatory  of  other  evi- 
dence sustaining  the  contention  of  claimants  upon  the  fund,  that  the  \ 
property  was  sold  subject  to  the  original  mortgage. 

2.  CTpon  the  petition  of  the  committee  of  an  habitual  drunkard,  exhibiting 
an  itemized  account  of  his  costs  and  prapng  that  the  court  approve  and 
order  the  payment  of  the  same,  a  decree  was  made  and  entered  upon 
the  judgment  docket  that  the  estate  of  the  drunkard  pay  said  costs : 
such  order  was  in  the  nature  of  a  final  decree  in  equity  for  the  payment 
of  money,  and  had  all  the  effect  of  a  lien  from  its  entry  in  the  judgment 
docket. 

Before  Stebrett,  Green,  Willla31s,  McCollum  and 
Mitchell,  JJ. 

No.  Ill  July  Term  1888,  Sup.  Ct. ;  court  below.  Vend.  Exp., 
No.  14  November  Term  1886,  C.  P. 

On  October  16, 1886,  certain  real  estate  of  Simon  Single 
was  sold  at  sheriff's  sale  to  John  A.  Hohman,  the  net  proceeds 
amounting  to  $465.29.  This  sum  being  paid  into  court,  Mr. 
Daniel  ff.  Bc^er  was  appointed  auditor  to  report  a  distribution 
thereof. 

The  facts  as  found  by  the  auditor  were  in  substance  that  in 
1882  Simon  Single  was  the  owner  of  a  parcel  of  real  estate  in 
the  city  of  Lancaster,  on  which  were  erected  a  two  story  brick 
dwelling  house  and  out  buildings.  The  property  was  fcovered 
as  a  whole  by  a  mortgage  executed  by  Single  to  the  trustees  of 
the  Orphans'  Asylum  of  Lancaster,  for  $2,800,  dated  and  re- 
corded March  81, 1882.  The  erection  of  two  new  buildings 
upon  the  rear  of  the  lot  had  been  begun  about  March  1,  1882. 
Vol.  cxxvn — ^14 
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On  October  9, 1882,  an  inquisition  finding  that  Single  was 
an  habitual  drunkard  was  returned,  filed,  and  confirmed  nisi ; 
and  subsequently  one  Frank  Pfeiffer  was  appointed  and  duly 
qualified  as  his  committee.  On  June  16, 1884,  an  order  of 
sale  of  Single's  real  estate  was  granted  by  the  Court  of  Com- 
mon Pleas.  The  property  being  returned  unsold,  an  alias 
order  was  granted  and  a  sale  fixed  for  December  1, 1884.  On 
that  day,  Single,  who  had  been  absent  in  Illinois  during  and 
after  the  inquest,  filed  a  traverse  to  the  inquisition.  There- 
upon the  sale  of  the  real  estate  was  stayed,  and  on  April  26, 
1886,  a  jury  was  called  and  a  verdict  taken  that  Single  was 
not  an  Imbitual  drunkard,  and  the  inquisition  was  thereupon 
reversed.  On  February  17, 1886,  Pfeiffer,  the  committee,  pre- 
sented his  petition  setting  forth  his  appointment  as  committee, 
that  he  would  not  contest  the  traverse  pending,  being  then  satis- 
fied that  Single  was  not  an  habitual  drunkard,  and  exhibiting 
an  itemized  account  of  the  actual  costs  which  had  been  incur- 
red by  him  under  his  appointment.  On  this  petition  a  rule 
was  granted,  which  on  April  17, 1886,  was  made  absolute,  and 
a  decree  made  that  the  sum  of  $225.62  be  paid  by  the  estate 
of  Simon  Single  to  Frank  Pfeiflfer,  committee,  on  account  of 
said  costs.  This  decree  was  entered  in  the  judgment  docket, 
as  follows:  "Simon  Single's  estate.  Frank  Pfeiffer,  et  al. 
April  22, 1886.    $225.62.     Trust  Book  No.  9,  page  269." 

On  June  11, 1886,  on  petition  and  motion  of  Frank  Pfeiffer,^ 
a  rule  was  granted  upon  Single  to  show  cause  why  an  execu- 
tion should  not  issue  to  collect  the  amount  so  ordered  to  be 
paid,  to  wit :  $225.62.  On  the  same  day,  a  rule  was  granted 
upon  Pfeiffer  to  show  cause  why  the  entry  in  the  judgment 
index  referred  to  should  not  be  stricken  off.  After  argument, 
the  court,  on  August  14, 1886,  entered  a  decree  making  the 
first  rule  absolute  and  awarding  execution  against  Single  for 
$225.62,  with  interest  from  April  17, 1886.  The  rule  relating 
to  the  entry  in  the  judgment  index  was  discharged. 

Upon  the  execution  thus  awarded,  as  well  as  upon  the  writ 
indicated  in  the  caption,  issued  upon  a  judgment  in  favor  of 
Sprecher  &  Pfeiffer,  the  real  estate  of  the  defendant  was  sold 
to  John  A.  Hohman,  for  $575.  There  was  evidence  that  at  the 
day  of  sale,  George  M.  Franklin,  one  of  the  trustees  of  the 
Orphans'  Asylum,  gave  notice  that  the  property  would  be  sold 
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subject  to  the  Orphans'  Asylum  mortgage.  John  A.  Hohman, 
the  sheriflE's  vendee,  was  present  when  the  notice  was  given, 
and  on  November  10, 1887,  he  executed  and  delivered  to  the 
Orphans'  Asylum  his  own  mortgage  for  the  amount  due  upon 
the  Single  mortgage,  and  on  the  margin  of  the  record  of  the 
latter  mortgage  an  entry  was  made  as  follows :  "  November  10, 
1887,  this  mortgage  is  paid,  satisfied  and  released.  [Signed] 
George  M.  Franklin,  Treas.  of  O.  A.     [Seal.]  " 

Against  the  funds  for  distribution,  the  following  claims  were 
made: 

1.  A  mechanics'  Uen  against  the  new  houses  erected  upon 
the  rear  of  the  lot,  for  $30.22 ;  filed  about  March  1,  1882. 

2.  The  mortgage  of  the  whole  property  to  the  trustees  of  the 
Orphans'  Asylum,  for  $2,800 ;  recorded  March  81, 1882. 

3.  Pfeiffer's  costs,  $225.62,  ordered  to  be  paid  by  the  decree 
of  April  17,  1886. 

4.  A  judgment  for  $1,000  against  Single,  in  favor  of  John 
A.  Hohman,  entered  May  11,  1886. 

Upon  the  evidence  before  him,  the  auditor  found  that  the 
real  estate  was  sold  by  the  sheriff,  by  express  agreement  of  the 
mortgagee,  subject  to  the  mortgage  in  favor  of  the  Orphans' 
Asylum,  and  awarded  the  fund,  after  an  ascertainment  of  the 
curtilage,  1.  To  the  mechanics'  lien;  2.  To  the  decree  in 
favor  of  Frank  Pfeiffer,  for  costs ;  and  3.  The  balance  to  John 
A.  Hohman's  judgment. 

.  To  this  report  of  the  auditor,  John  A.  Hohman  filed  excep- 
tions, alleging  that  the  auditor  erred : 

1.  In  finding  that  the  real  estate  was  sold  subject  to  the 
mortgage  of  the  Orphans'  Asylum.* 

2.  In  not  finding  that  the  lien  of  the  mortgage  of  the  Or- 
phans' Asylum  was  discharged  by  the  sheriff's  sale  as  to  the 
new  dwellings  subject  to  the  mechanics'  lien.* 

3.  In  awarding  to  Frank  Pfeiffer  the  costs  of  inquisition 
per  decree  of  April  17, 1886,  $225.62 ;  said  decree  not  having 
the  force  and  effect  of  a  lien.' 

4.  In  awarding  interest  on  said  costs  from  April  17,  1886.* 

5.  In  not  awarding  the  fund,  1.  To  the  mechanics'  lien; 
2.  To  the  mortgage ;  and  3.  To  the  judgment  of  John  A. 
Hohman.* 

These  exceptions  were  dismissed  by  the  court,  Pattbb- 
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SON,  J.5  and  the  distribution  reported  by  the  auditor  confirmed, 
whereupon  the  exceptant  took  this  appeal,  specifying  that  the 
court  erred : 

1-5.  In  overruling  said  several  exception^.^  ^  * 

Mr.  C.  I.  Landis  and  Mr.  D.  O-.  JEshleman^  for  the  appellant. 

Mr.  B.  C.  Kready  and  Mr.  A.  J.  Eberly^  for  the  appellee* 

Opinion,  Mk.  Justice  Stbrbett  : 

The  subject  of  complaint  in  the  first  and  second  specifications 
is  the  finding  of  fact  that  the  real  estate  of  Simon  Single,  the 
proceeds  of  which  is  the  fund  for  distribution,  was  sold  subject 
to  the  $2,800  mortgage  in  favor  of  the  Orphans'  Asylum. 

It  is  a  mistake  to  suppose  there  was  no  evidence  before  the 
auditor  to  justify  him  in  finding  that  fact.  In  addition  to  other 
testimony  tending  to  prove  that  the  property  was  sold  subject 
to  the  mortgage,  it  was  clearly  shown  that  shortly  after  the  sale, 
appellant,  who  was  the  sheriff's  vendee,  assumed  the  mortgage 
debt  by  giving  his  own  mortgage  for  same  amount,  and  there- 
upon tlie  original  mortgage  was  marked  "  paid  and  satisfied  " 
by  the  mortgagee,  on  the  record  thereof.  That  tmnsaction,  on 
its  face,  is  wholly  inconsistent  with  his  present  contention  that 
the  property  was  sold  clear  of  the  mortgage.  If  it  was  so  sold, 
why  did  he  assume  the  payment  of  the  mortgage  debt,  as  the 
evidence  shows  he  did  ?  In  view  of  all  the  evidence  as  to  what 
occurred  at  the  time  of  sale,  as  well  as  afterwards,  there  was  no 
error  in  finding  as  complained  of.  The  first  and  second  speci- 
fications are  therefore  dismissed  without  further  notice. 

The  third  and  fifth  specifications  relate  to  the  costs  of  inqui- 
sition, etc.,  $225.62,  which  the  Court  of  Common  Pleas,  by  its 
decrefe  of .  April  17,  1886,  ordered  to  be  paid  by  the  estate  of 
said  Simon  Single. 

The  proceedings,  which  led  to  the  making  of  that  order  or 
decree,  were  substantially  as  follows :  In  1882,  Simon  Single, 
by  inquisition  duly  taken,  was  found  to  be  an  habitual  drunkard. 
Francis  Pfeiflfer,  the  appellee,  was  appointed  committee  of  his 
person  and  estate  and  gave  bond  with  sureties  in  $15,800.  In 
June,  1884,  the  court  ordered  a  sale  of  the  habitual  drunkard's 
real  estate,  to  which  the  committee  made  return,  in  November 
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following,  that  the  property  remained  unsold  for  want  of  bid- 
ders. An  alias  order  was  thereupon  issued  to  sell  on  December 
1, 1884,  at  seven  o'clock  p.  m.  On  that  day,  before  the  hour 
of  sale,  a  traverse  of  the  inquisition  was  filed  on  behalf  of  the 
alleged  habitual  drunkard,  and  subsequently  an  order  was  made, 
staying  the  sale  until  the  traverse  was  disposed  of.  That  was 
done  on  April  26, 1886,  by  the  verdict  of  a  jury  finding  that 
the  traverser  "  is  not  an  habitual  drunkard."  In  the  meantime 
Pfeiffer,  the  committee,  having  become  satisfied  that  the  trav- 
ersor  was  capable  of  managing  Ms  own  estate,  determined  not 
to  resist  the  traverse  and  ceased  to  act  as  committee.  He  ac- 
cordingly presented  to  the  court  an  itemized  account  of  costs 
and  expenses  incurred  by  him  as  committee,  etc.,  and  asked  the 
court  to  approve  the  same  and  order  payment  thereof  out  of 
the  estate  of  said  Simon  Single.  The  result  was  the  decree  of 
April  17, 1886,  above  mentioned,  which  on  April  22, 1886,  was 
entered  on  the  judgment  docket.  Afterwards  the  court  awarded 
execution  thereon,  by  virtue  of  which  the  real  estate  of  Simon 
Single  was  levied  on  and  sold.  ■  The  proceeds  of  that  sale  con- 
stitute the  fund  for  distribution. 

The  presentation  of  the  committee's  account  and  the  action 
of  the  court  thereon  were  manifestly  intended  as  a  final  settle- 
ment ;  and  the  decree  ordering  payment  of  the  balance  due 
him  is  in  the  nature  of  a  final  decree  in  equity  for  the  payment 
of  money.  It  had  all  the  effect  of  a  lien  from  the  date  of  entry 
in  the  judgment  docket.  In  Vincent  v.  Watson,  40  Pa.  306, 
it  was  held  that  the  balance  due  a  committee  of  an  habitual 
drunkard,  as  per  his  account  filed  and  confirmed  by  the  Court 
of  Common  Pleas,  becomes  a  debt  of  record,  the  settlement  of 
the  account  being  in  the  nature  of  a  decree  in  chancery.  Our 
act  of  March  29, 1859,  P.  L.  289,  provides  that  decrees  for  the 
payment  of  money  shall  be  a  lien  on  the  real  estate  of  the  de- 
fendants or  debtors  named  in  the  decree,  in  like  manner  and 
with  the  same  force  and  effect  as  the  lien  of  judgments  render- 
ed by  common  law  courts,  and  shall  be  entered  in  like  manner 
in  the  judgment  docket  of  the  proper  county. 

The  order  in  question,  being  clearly  in  the  nature  of  a  decree 
in  equity,  and  having  been  entered  in  the  judgment  docket, 
became  a  lien,  from  that  date,  entitled  to  participate  in  the  dis- 
tribution in  its  proper  order.     It  was  never  reversed  or  modified . 
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When  tiie  court  ordered  execution  to  issue  thereon,  a  writ  of 
error  to  the  execution  was  taken,  but  that  appears  to  have  been 
non-prossed  in  this  court.  As  a  decree,  having  the  force  and 
effect  of  a  judgment  duly  entered  in  the  judgment  docket,  it 
remained  undisturbed  and  unsatisfied  at  the  date  of  the  sheriff's 
sale,  and  being  prior  in  date  to  appellant's  judgment,  it  was,  of 
course,  entitled  to  be  paid  in  full,  in  preference  to  his. 

From  what  has  been  said,  it  follows  that  the  fourth  specifi- 
>t  be  sustained. 
Decree  affirmed,  and  appeal  dismissed  at  the  costs 
of  appellant. 


127         21- 
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APPEAL  OF  THE  LANCASTER  CO.  N.  BANK. 

AJPPEAL  OF  E.  H.  HERSHEY. 

[First  N.  Bank  v.  Hbrr.] 

FROM   TEm    DECREE  OF  THE    COURT    OP    COMMON    PLEAS    OF 
LANCASTER  COUNTY. 

Argued  May  22,  1889— Decided  June  7, 1889. 

1.  Where  land  is  devised  at  a  valuation  or  price  to  be  paid  by  the  devisee, 
the  money  payable  becomes  a  charge  on  the  land  in  the  hands  of  the 
devisee  accepting  the  devise,  with  a  lien  which  is  superior  to  the  lien  of 
judgments  subsequently  entered  against  the  devisee. 

2.  Releases  executed  by  trustees  of  the  person  entitled  to  the  valuation 
money,  acknowledging  payment  thereof,  though  duly  recorded  prior  to 
the  entry  of  judgments  against  the  devisee,  do  not  relieve  the  land  from 
the  charge,  if  the  evidence  show  that  the  money  was  not  in  fact  paid 
and  that  the  releases  were  without  consideration. 

Before  Sterrett,  Green,  Willlams,  McCollum  and 
Mitchell,  JJ. 

Nos.  391  January  Term  1889  and  93  July  Term  1889,  Sup. 
Ct.;  court  below,  No.  12  January  Term  1888,  E.  D.,  C.  P. 

On  December  25, 1845,  Abraham  Herr  died,  testate,  leaving 
a  widow  and  nine  children.     By  his  will  he  devised  a  tract  of 
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land  to  his  son  Henry  F.  Herr,  at  a  valuation  of  eighty  dollars 
an  acre,  and  directed  that  the  sum  of  $1,500  of  the  yaluation 
money  **  be  and  remain  charged  on  said  premises,  and  my  son 
Henry  shall  pay  the  yearly  interest  thereof,  at  the  rate  of  five 
per  cent,  to  my  said  wife  Susanna  during  her  lifetime."  After 
providing  for  a  legacy  of  $500  to  his  son  Abi'aham,  the  testator 
made  the  following  provision  as  to  his  daughter  Catharine's 
one  ninth  share : 

"Item.  It  is  my  will,  and  I  do  order  that  my  daughter 
Catharine's  share,  shall  be  invested  in  real  estate  by  my  exec- 
utors, for  the  use  and  benefit  of  my  said  daughter  Catliarine, 
intermarried  with  Jacob  Klreider,  for  her  use  and  benefit  during 
her  natural  life,  and  after  her  death,  the  same  shall  be  equally 
divided  amongst  her  children,  share  and  share  alike." 

The  will  was  duly  admitted  to  probate,  and  letteis  thereon 
issued  to  testator's  sons,  Rudolph,  Abraham,  Christian  F.,  John 
and  Henry  F.,  the  executors  named  therein. 

On  June  17,  1887,  two  judgments  were  entered  against 
Henry  F.  Herr,  who  had  accepted  the  farm  devised  to  him  by 
the  will,  one  in  favor  of  the  Lancaster  County  National  Bank 
for  $7,041,  and  the  other  in  favor  of  E.  H.  Hershey  for  $1,000. 
Henry  F.  Herr  remained  in  possession  of  the  farm  until  De- 
cember 81, 1887,  when  it  was  sold  by  the  sheriff  under  process 
issued  from  a  judgment  upon  a  mortgage  which  antedated  all 
other  judgments  against  Henry  F.  Part  of  the  proceeds  were 
distributed  to  liens  about  which  there  was  no  dispute,  and  the 
balance  of  the  fund,  to  wit :  $2,939.20,  having  been  paid  into 
court,  Mr.  JE.  D,  North  was  appointed  auditor  to  report  a  dis- 
tribution. 

The  contest  which  arose  was  between  the  Lancaster  Co.  N. 
Bank  and  E.  H.  Hershey,  who  claimed  that  the  fund  in  court 
should  be  awarded  to  them  pro  rata,  on  the  one  side,  and 
the  testator's  daughter  Catharine  (intermarried  with  Jacob 
Kreider),  on  the  other,  who  claimed  that  a  portion  of  the  fund 
should  be  awarded  to  the  protection  of  her  rights  under  the 
wilL 

On  the  part  of  the  judment  creditors,  certain  releases  were 
produced;  one,  dated  May  19, 1851,  recorded  August 26, 1852, 
wherein  Abraham  Herr,  Christian  F.  Herr  and  John  Herr,  three 
of  the  executors,  acknowledged  that,  as  executors  and  trustees 
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of  Catharine's  share  under  the  will,  they  had  received  all  of 
her  moneys  then  payable  by  Henry  F.  Herr,  being  all  but  the 
fl,600  charged  during  the  life  of  the  widow,  and  released 
Henry  F.  and  the  land  devised  to  him  therefrom ;  another, 
dated  April  1, 1883  (the  widow  Susanna  having  died),  record- 
ed November  16, 1886,  wherein  the  same  three,  as  executors 
and  trustees  of  Catharine's  share,  acknowledged  that  they  had 
received  Catharine's  share  of  the  amount  charged  during  the 
life  of  the  widow,  and  released  Henry  F.  and  the  lands  devised 
to  him  therefrom. 

On  the  part  of  Mrs.  Kreider,  evidence  was  adduced  to  show 
that  when  the  foregoing  releases  were  given  no  money  what- 
ever was  passed,  or  had  been  paid  before  or  since,  on  account 
of  her  share  under  the  will,  and  that  the  releases  were  without 
consideration. 

On  September  8, 1888,  the  auditor  filed  a  report  which  in 
part  was  as  follows  : 

It  is  part  of  the  proceeds  of  the  sheriff's  sale  of  this  same 
land  devised  to  the  said  Henry  F.  Herr  by  the  last  will  and 
testament  of  his  father  Abraham  Herr,  deceased,  which  is  now 
in  court  for  distribution. 

It  has  been  decided  by  the  Supreme  Court,  that  where  land 
is  devised  subject  to  the  payment  of  the  valuation  money,  the 
devisee  takes  the  land  subject  to  the  payment  of  the  sum  with 
which  it  is  charged,  provided  the  devise  be  accepted :  Hart  v. 
HomUler,  23  Pa.  39. 

The  fund  now  before  the  auditor  for  distribution  is  claimed, 
on  the  one  hand,  by  the  judgment  creditors  of  Henry  F.  Herr^ 
they  alleging  that  the  said  Henry  F.  Herr  has  heretofore  paid 
to  all  the  other  heirs  and  legal  representatives  of  the  said  Abra- 
ham Herr,  deceased,  their  full  and  respective  shares  of  the  valua- 
tion moneys  of  the  lands  devised  to  him  as  aforesaid,  including 
the  $1,500  charged  thereon  during  the  life  of  the  testator^s 
widow,  Susanna,  and  that  the  said  Catharine  Kreider's  share 
thereof  was  paid  to  her  trustees  for  her  use.  On  the  otiier 
hand,  the  said  Catharine  Kreider  claims  that  she  is  entitled  to 
be  paid  out  of  the  said  fund,  for  her  use  during  her  natural 
life,  the  sum  of  $166.66  as  her  share  of  the  said  sum  of  $1,500 
charged  on  said  lands  during  the  life  of  the  testator's  widow. 
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Susanna,  her  share  being  the  one  ninth  part  thereof,  and  that 
at  her  death  the  said  sum  of  $166.66  is  to  be  paid  to  her  chil- 
dren, share  and  share  alike,  and  that  she  is  entitled  in  her  own 
right  to  the  interest  on  said  sum  of  $166.66,  at  the  rate  of  6 
per  cent  per  annum  from  April  1, 1887,  to  the  date  of  the  sher- 
iffs sale,  to  wit :  December  31,  1887  ;  and  further,  that  she  is 
also  entitled  to  be  paid  out  of  the  said  fund  her  share  of 
the  testator's  estate  which  the  testator  directed  his  executors 
(of  whom  the  said  Henry  F.  Herr  was  one)  to  invest  in  real 
estate  for  her  use  and  benefit  during  her  natural  life,  and  that 
she  is  entitled  to  the  interest  on  her  said  share  at  the  rate  of 
5  per  cent  per  annum,  during  the  term  of  her  natural  life,  and 
that  at  her  death  the  said  share  shall  be  equally  divided  amongst 
her  children,  share  and  share  alike,  in  accordance  with  the  tes- 
tator's wiU ;  and  that  she  is  entitled  in  her  own  right  to  the 
interest  on  her  said  share  of  the  testator's  estate,  at  the  rate  of 
5  per  centum  from  April  1, 1887,  to  the  date  of  the  sheriffs 
sale  of  the  said  premises,  to  wit :  December  81, 1887  ;  she  al- 
leging that  the  said  Henry  F.  Herr  has  never  paid  out  her 
share  of  the  said  sum  of  $1,500  charged  on  said  lands  during 
the  life  of  the  testator's  widow,  Susanna,  and  that  he  has  never 
paid  out  her  share  of  the  valuation  monejB  of  the  lands  de- 
vised to  him  by  the  testator's  will,  nor  her  share  -of  the  testa- 
tor's estate,  and  that  these  respective  sums  remained  charged 
on  said  lands  at  the  time  of  the  sheriff's  sale  thereof,  and  are 
entitled  to  priority  of  payment  out  of  the  proceeds  of  said 
sale ;  and  alleging  further,  that  the  said  Henry  F.  Herr  has 
paid  to  her  annually  and  regularly  until  April  1, 1887,  the  in- 
terest, at  the  rate  of  6  per  cent  per  annum,  on  the  said  sum  of 
9166.66,  as  her  share  of  the  said  sum  of  $1,500  charged  on  said 
lands  during  the  life  of  the  testator's  widow,  Susanna,  and  also 
on  the  sum  of  $684.90,  as  the  one  fourth  part  of  her  share  of 
the  testator's  estate  (other  than  the  said  sum  of  $1,500),  both 
of  which  sums,  she  alleges,  Henry  F.  Herr  always  acknowl- 
edged were  part  of  the  valuation  moneys  of  his  said  lands  and 
still  remained  charged  thereon,  neither  of  the  said  sums  ever 
having  been  paid  out  by  him.  What  the  amount  of  Catharine 
Kreider's  share  in  the  testator's  estate  (exclusive  of  her  share 
of  the  said  sum  of  $1,500),  was,  wiU  appear  further  on. 

In  support  of  the  allegation  of  the  judgment  creditors,  that 
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the  said  Henry  F.  Herr  has  paid  ofE  the  whole  of  the  valuation 
moneys  of  the  lands  devised  to  him  by  the  testator's  will,  they 
say,  tiiat  excepting  the  sum  of  f  1,500  charged  on  said  land 
during  the  life  of  the  testator's  widow,  Susanna,  there  was,  on 
May  19, 1851,  by  mutual  agreement  of  the  heirs,  a  complete 
and  final  settlement  and  distribution  of  the  whole  of  the  testa- 
tor's estate  amongst  all  of  the  heirs  and  legal  representatives 
of  the  testator,  other  than  his  son  Rudolph,  whose  advance- 
ment and  indebtedness  to  the  testator's  estate  far  exceeded  the 
share  of  one  of  the  children  therein,  according  to  the  report  of 
an  auditor  appointed  by  the  Orphans'  Court  of  Lancaster  county 
to  distribute  the  whole  of  the  testator's  estate  according  to  his 
will,  and  to  establish  this  fact  they  offer  in  evidence  the  record 
of  the  following  releases,  to  wit : 

«  «  «  «  «  ««  « 

Has  Henry  F.  Herr  paid  to  the  other  heirs  of  the  said  Abra- 
ham Herr,  deceased,  their  full  and  respective  shares  of  the 
valuation  moneys  of  the  lands  devised  to  him,  including  $1,500 
charged  thereon  during  the  life  of  the  testator's  widow,  Su- 
sanna Herr? 

Christian  F.  Herr  and  John  Herr,  two  of  the  testator's  sons, 
and  two  of  the  executors  of  his  will,  and,  as  such,  trustees 
under  said  will  of  the  share  of  the  testator's  daughter,  Cath- 
arine Kreider,  both  say  that  the  said  Henry  F.  Herr  did  not, 
either  at  the  time  of  the  execution  of  the  above-mentioned 
release  from  Abraham  Herr's  heirs  to  Henry  F.  Herr,  dated 
April  1, 1883,  nor  at  any  other  time,  before  or  since,  pay  to 
them,  respectively,  any  part  of  the  share  of  Catharine  Kreider, 
in  the  said  sum  of  $1,500  charged  on  said  lands  during  the  life 
of  the  testator's  widow,  Susanna ;  and  Catharine  Kreider,  her- 
self, says  that  she  never  received  any  part  of  the  principal  of 
said  sum;  and  she  also  says,  and  the  evidence  is  uncontra- 
dicted, that  Henry  F.  Herr  has  paid  to  her  the  interest  on  the 
said  sum  of  $166.66  (as  her  share  of  the  said  $1,500),  at  the 
rate  of  five  per  cent  per  annum,  annually  and  regularly  up  to 
April  1,  1887 ;  and  Solomon  Zeamer,  a  son-in-law  of  Catharine 
Kreider,  swears  that  Henry  F.  Herr  told  him  that  Catharine 
Kreider's  share  of  lids  money  was  never  paid  out  and  still 
remains  in  the  land,  and  that  he  paid  her  the  intei-est  on  her 
share  of  the  said  $1,500,  to  wit :  On  the  sum  of  $166.66,  an- 
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nualljr,  at  the  rate  of  five  per  cent  per  annum.  This  he  told 
him  when  he  paid  her  the  interest  on  April  1,  1887.  The 
veracity  of  these  witnesses  is  unimpeached  and  their  testimony- 
is  uncontradicted  except  in  so  far  as  it  is  contradicted  by  the 
above  release.  The  auditor  has  no  hesitation  in  finding  the 
&cts  as  sworn  to  above. 

Abraham  Herr,  another  of  the  executors  of  the  will,  and 
one  of  the  trustees  of  Catharine  Kreider's  share  of  the  estate, 
is  dead,  and  Henry  F.  Herr,  the  other  trustee,  has  left  for 
parts  unknown 

From  the  evidence  the  auditor  finds,  that  Catharine  BIreider's 
share  of  the  said  sum  of  $1,500,  to  wit :  the  one  ninth  thereof, 
or  the  sum  of  $166.66,  has  never  been  paid  out  by  the  said 
Henry  F.  Herr;  that  the  said  sum  is  part  of  the  valuation 
moneys  of  the  lands  devised  to  him  by  the  testator's  will ;  that 
he  has  paid  the  interest  thereon,  at  the  rate  of  five  per  cent 
per  annum,  to  Catharine  Kreider  until  April  1, 1887 ;  that  the 
said  sum  of  $166.66,  together  with  interest  thereon  from  April 
1, 1887,  at  the  rate  of  five  per  cent  per  annum,  was  a  valid 
and  subsisting  charge  on  the  lands  devised  to  him,  at  the  time 
of  the  sale  thereof,  and  entitled  to  priority  of  payment  out  of 
the  proceeds  of  the  sale  of  said  lands  in  preference  to  the  judg- 
ments against  him,  and  that,  so  far  as  Catharine  Kreider  and 
her  children  are  concerned,  the  above  mentioned  release  is 
without  consideration,  and  therefore  void  as  to  them.  See 
Bixler  v.  Kunkle,  17  S.  &  R.  298;  Witman's  Appeal,  28  Pa. 
876 ;  Powell's  Appeal,  98  Pa.  408. 

John  Herr,  one  of  the  executors  of  the  testator's  will,  was 
called  as  a  witness  in  behalf  of  Catharine  Kreider,  and,  with 
reference  to  the  alleged  settlement  of  the  testator's  estate  on 
May  19,  1851,  and  the  share  of  Catharine  Kreider  in  said 
estate,  he  testified  as  follows :  "  My  brother  Rudy  was  one  of 
the  executors  of  the  wUl.  We  couldn't  trust  him  with  any 
of  the  money  then,  and  we  four  others  named  as  executors, 
agreed  to  divide  Catharine's  share  among  us,  and  pay  her  the 
interest  annually,  and  at  her  death  the  principal  to  her  chil- 
dren, as  provided  in  the  wiU."  He  also  says:  "At  the  time 
when  we  four  executors  agreed  to  divide  Catharine's  share 
among  us,  there  was  no  money  handled.  There  was  none  of 
Catharine  Kreider's  money  handled  at  any  time."    In  answer 
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to  the  question,  "  Was  the  one  fourth  of  Catharine  Kreider's 
share  left  by  each  executor  in  his  property,  and  is  that  what 
you  mean  by  dividing  her  share?"  the  witness  says,  "  Yes,  sir; 
that  is  what  I  mean."  He  also  sajrs  that  Henry  F.  Herr  did 
not  pay  to  him,  nor  to  anybody  else  so  far  as  he  knows,  any 
money  on  account  of  the  share  of  Catharine  Kreider  in  the 
estate  of  her  father,  Abraham  Herr,  deceased,  either  at  the 
time  when  the  above-mentioned  release,  dated  May  19, 1861, 
was  executed,  or  before,  or  after.  He  also  testifies  that  he, 
the  witness,  paid  the  interest  to  Catharine  Kreider  yearly  on 
$534.90;  that  he  paid  her  the  interest  every  year;  that  the 
last  payment  he  made  was  in  April,  1887,  and  he  says :  "  Of 
course  the  $534.90  was  part  of  the  money  that  I  was  to  pay 
under  my  father's  will,  and  I  kept  that  for  Catharine  Kreider, 
my  sister." 

Catharine  Kreider  testifies  that  she  never  got  any  money 
from  her  father's  estate,  except  the  interest ;  that  she  got  that 
all  every  year  until  the  spring  of  1887,  and  then  she  did  not 
get  Abraham's ;  that  she  got  Henry's  in  the  spring  of  1887  ; 
that  her  share  of  her  father's  estate  has  never  been  paid  to 
her;  that  she  has  never  seen  anything  of  it;  that  she  was 
never  present  at  any  family  settlement  of  her  father's  estate, 
and  that  they  never  asked  her  for  anything.  She  never  signed 
any  of  the  releases,  nor  received  any  of  the  moneys  except  for 
interest,  as  above  stated. 

From  the  evidence  the  auditor  finds,  that  in  addition  to  the 
said  sum  of  $166.66,  which  Henry  F.  Herr  had  in  his  hands  as 
the  share  of  Catharine  Ejreider  in  the  said  sum  of  $1,500 
chargedfupon  his  said  lands  during  the  life  of  the  testator's 
widow,  Susanna,  which  was  part  of  the  valuation  moneys  of 
the  lands  devised  to  him  as  aforesaid,  and  which  was  a  valid 
and  subsisting  charge  on  said  lands  at  the  time  of  the  sheriff's 
sale  thereof,  he  also  had  in  his  hands  the  further  sum  of  $534.90 
as  part  of  the  share  of  Catharine  Kreider  in  the  estate  of  her 
father  Abraham  Herr,  deceased,  the  interest  of  which  was  to 
be  paid  to  her  annually,  at  the  rate  of  five  per  cent  per  annum, 
during  her  natural  life,  and  at  her  death  the  same  to  be  equally 
divided  amongst  her  children,  share  and  share  alike,  as  directed 
in  the  testator's  wiU;  that  the  said  Henry  F.  Herr  has  never 
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paid  out  the  said  sum  of  $584.90  to  Catharine  Kreider,  or  for 
her  use ;  that  he  has  paid  to  Catharine  Kreider  the  interest  on 
the  said  sum  of  $534.90,  up  to  April  1, 1887,  at  the  rate  of  five 
per  cent  per  annum ;  that  the  said  sum  of  $534.90  is  part  of 
the  share  of  Catharine  Kreider  in  the  testator's  estate,  and  part 
of  the  valuation  moneys  of  the  lands  devised  to  the  said  Henry 
F.  Herr,  by  the  testator's  will ;  that  the  said  sum  of  $534.90, 
together  with  the  interest  thereon  from  April  1, 1887,  at  the 
rate  of  five  per  cent  per  annum,  was  a  valid  and  subsisting 
charge  on  said  lands  at  the  time  of  the  sherififs  sale  thereof, 
on  December  31,  1887,  and  that  the  said  sum  of  $534.90,  to- 
gether witii  interest  thereon  from  April  1, 1887,  to  December 
31, 1887,  at  the  rate  of  five  per  cent  per  annum,  is  entitled  to 
priority  of  payment  out  of  the  proceeds  of  the  sheriff's  sale  of 
the  said  lands,  in  preference  to  the  judgments  against  the  said 
Henry  F.  Herr. 

It  may  be  added,  also,  that  judgment  creditors  are  not  within 
the  protection  of  the  recoi-ding  acts,  and  that  they  stand  in  the 
shoes  of  their  debtor  and  can  claim  no  greater  rights  than 
he  himself  possesses.  If  Catharine  Kreider  had  brought  suit 
against  Henry  F.  Herr,  for  the  recovery  of  these  moneys,  could 
he,  under  the  circumstances,  have  defended  successfully,  on 
the  ground  that  he  had  paid  these  moneys  out?  Clearly  not ; 
and  if  he  could  not,  neither  could  his  judgment  creditors,  who 
stand  in  his  shoes  and  have  no  greater  rights  than  he  himself 
possesses.  See  Reed's  Appeal,  13  Pa.  476 ;  Rodgers  v.  Gibson, 
4  Y.  Ill ;  Heister  v.  Fortner,  2  Binn.  40 ;  Cover  v.  Black, 
1  Pa.  493 ;  Morris  v.  Ziegler,  71  Pa.  450 ;  Ludwig  v.  Highley, 
6  Pa.  132 ;  Cadbury  v.  Duval,  5  Clark  206. 

Hence  it  follows  that  in  the  distribution  of  the  fund  now 
before  the  auditor,  the  judgment  creditors  must  be  postponed 
to  the  claims  of  Catharine  Kreider. 

The  auditor  accordingly  recommended  a  decree  distributing 
$701.56  to  the  use  of  Catharine  Kreider,  the  interest  to  be  paid 
to  her  during  life,  and  the  principal  to  be  divided  among  her 
children  after  her  death,  and  $26.31  interest  on  said  sum  from 
April  1,  1887,  to  December  31,  1887 ;  the  balance  of  the  fund 
for  distribution  to  go  to  the  bank  and  to  Hershey,  pro  rata. 

The  bank  and  Hershey  both  excepted  to  the  allowance  of 
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[reider's  claim.  The  exceptions  were  oyerruled  by 
^ATTBBSON,  J.,  and  the  auditor's  report  confirmed 
cv^hereupon  the  bank  and  Hershey  each  appealed, 
)r  error  the  dismissal  of  their  exceptions  and  the 
i  of  the  auditor's  report. 

Aitg.  AtUe  (with  him  Mr,  B.  0.  Kready),  for  the 


r.  Norths  for  the  appellee. 

LANCASTER  CO.   N.   BANK^  APPEAL. 
IAM: 

bions  presented  by  the  specifications  of  error  in  this 

Ightly  disposed  of  by  the  learned  auditor  and  the 

.     Neither  of  the  assignments  of  error  is  sustained. 

Decree  affirmed  and  appeal  dismissed  at  the  costs 

of  appellant. 

hershey's  appeal. 

LA3i: 

(tions  involved  in  this  case  are  substantially  the 

3e  presented  in  Lancaster  County  National  Bank's 

391  January  Term  1889,  in  which  the  decree  of 

>elow  has  just  been  affirmed.     By  agreement  of 

same  decree  is  to  be  entered  in  this  case. 

Decree  affirmed  and  appeal  dismissed  at  the  costs 

of  appellants. 


WIN  MYERS  V.  ELLEN  G.  BENTZ. 

rO  THE  COURT  OF  COMMON  PLEAS  OP  YOBK 
COUNTY. 

Argued  May  23,  1889— Decided  June  7,  1889. 

X  devised  a  house  and  lot  to  her  three  daughters,  subject  as 
[t  is  my  will  and  desire  that  my  said  daughters  shall  have 
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the  use  and  benefit  of  my  said  house  and  lot,  jointly,  so  long  as  they 
shall  remain  single  and  unmarried,  but  in  case  either  of  my  said  daugh- 
ters shall  marry,  then  such  daughter  shall  forfeit  her  right  to  the  use 
and  benefit  of  my  said  real  estate,  and  the  use  and  benefit  of  the  same 
shall  inure  to  iJbe  benefit  of  my  remaining  unmarried  daughters  or  daugh- 
ter, during  their  natuiiil  lives  or  the  life  of  the  survivor  of  them. 

(6)  *•  It  is  further  my  will  that  tie  survivor  of  my  unmarried  daughters 
shall  have  the  right  to  dispose  of  my  said  house  and  lot  by  will  or  other- 
wise, but  in  the  event  that  either  of  my  said  daughters  should  die  unmar- 
ried, then  the  share  of  such  daughter  in  the  said  real  estate  shall  descend 
to  my  remaining  single  or  unmarried  daughters  or  the  survivor  of  them. 
Shoidd  all  of  my  said  daughters  marry,  then  the  property  shall  be  sold 
by  them  or  the  survivors  of  them  and  the  proceeds  shall  be  equally 
divided  among  them  or  their  legal  representatives.^^ 

(c)  The  testatrix  bequeathed  and  devised,  also,  *'  all  the  rest  and  residue  " 
of  her  estate  to  her  said  three  daughters.  One  of  said  daughters  died, 
intestate,  unmarried  and  without  issue,  leaving  her  two  sistei-s,  also 
two  brothers  and  children  of  a  deceased  brother,  to  survive  her.  Sub- 
sequently, the  two  surviving  sisters,  who  were  both  unmarried,  united 
in  conveying  the  house  and  lot  for  a  full  consideration. 

1.  In  such  case,  the  two  surviving  sisters  were  vested  with  a  valid  fee 
simple  title  to  the  premises  devised,  and  their  deed  conveyed  such  a  title 
to  their  grantee. 

Before  Sterrett,  Ci^rk,  Willla3IS,  McCollum  and 
Mitchell,  JJ. 

No.  9  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  62  January 
Term  1889,  C.  P. 

Case  stated  in  which  Ellen  G.  Bentz  was  plaintiff,  and  Edwin 
Myers  defendant : — 

On  January  9,  1889,  by  contract  in  writing,  Ellen  G.  Bentz 
agreed  to  convey  to  Edwin  Myers  a  certain  house  and  lot  in 
the  city  of  York,  a  title  in  fee  clear  of  all  incumbrances  to  be 
delivered  on  February  1,  1889,  for  a  consideration  of  $4,600. 

On  February  1, 1889,  Ellen  G.  Bentz  tendered  to  said  Edwin 
Myers  a  deed  purporting  to  convey  said  property  in  accord- 
ance with  the  written  agreement,  but  said  Myers  declined  to 
accept  the  same,  denying  that  it  conveyed  a  title  in  fee. 

The  plaintiff's  title  tendered  was  as  follows  :  One  Mary  Ahl 
was  seized  in  fee  of  the  premises  so  agreed  to  be  conveyed,  and 
prior  to  her  death  made  her  last  will  and  testament,  which  was, 
after  her  death,  to  wit :  on  March  16, 1874,  admitted  to  probate 
in  the  register's  oflSce  of  York  county,  in  which  she  devised  the 
said  property,  as  follows : 
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"  Item  "  I  give,  devise  and  bequeath  unto  my  three  daughters 
Mary  Ahl,  I^ouisa  Ahl,  and  Catharine  Ahl,  my  brick  house  and 
half  lot  of  ground  situate in  the  borough  of  York  afore- 
said,   subject  however  to  the  following  reservations  and 

provisions,  to  wit :  It  is  my  will  and  desire  that  my  said  daugh- 
ters shall  have  the  use  and  benefit  of  my  said  house  and  lot, 
jointly,  so  long  as  they  shall  remain  single  and  unmarried, 
but  in  case  either  of  my  said  daughters  shall  marry,  then  such 
daughter  shall  forfeit  her  right  to  the  use  and  benefit  of  my 
said  real  estate,  and  the  use  and  benefit  of  the  same  shall  inure 
to  the  benefit  of  my  remaining  unmarried  daughters  or  daugh- 
ter, during  their  natural  lives  or  the  life  of  the  survivor  of 
them.  It  is  further  my  will  that  the  survivor  of  my  unmar- 
ried daughters  shall  have  the  right  to  dispose  of  my  said  house 
and  lot  by  will  or  otherwise,  but  in  the  event  that  either  of  my 
said  daughters  should  die  unmarried,  then  the  share  of  such 
daughter  in  the  said  real  estate  shall  descend  to  my  remaining 
single  or  unmarried  daughters  or  the  survivor  of  them.  Should 
all  of  my  said  daughters  marry,  then  the  property  shall  be  sold 
by  them  or  the  survivors  of  them  and  the  proceeds  shall  be 
equally  divided  among  them  or  their  legal  representatives. 

"  Item.  And  as  to  the  rest  and  residue  of  my  estate,  if  any, 
I  give  devise  and  bequeath  the  same  to  my  said  three  daugh- 
ters, in  equal  shares." 

After  the  death  of  said  testatrix,  and  before  the  conveyance 
of  said  property  to  Ellen  G.  Bentz,  the  plaintiff,  Mary  Ahl, 
one  of  the  three  daughters  of  said  testatiixand  devisees  of  said 
real  estate  under  said  will,  died,  intestate,  unmarried  and  with- 
out issue,  leaving  to  survive  her,  her  two  sisters,  Catharine  and 
Louisa  Ahl,  the  other  two  devisees,  and  two  brothers  and  the 
issue  of  a  deceased  brother. 

On  April  3,  1882,  the  said  Louisa  Ahl  and  Catharine  Ahl, 
the  two  surviving  devisees  under  said  will,  being  both  of  full 
age  and  unmarried  at  the  time,  made  a  deed,  bearing  date  on 
that  day,  regularly  executed  and  purporting  to  convey  said 
house  and  half  lot  of  ground  in  fee  to  said  EUen  G.  Bentz,  pro 
ut  said  deed  made  part  of  this  case,  for  the  sum  of  $3,500, 
(which  was  a  full  and  fair  price  for  said  property,)  who  there- 
after went  into  possession  and  erected  thereon  a  dwelling- 
house  at  a  cost  of  about  $12,900. 
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The  said  Catharine  and  Louisa  Ahl  are  still  living  and  un- 
married. 

If  the  court  shall  be  of  opinion  that  under  the  provisions  of 
said  will  or  otherwise,  the  deed  of  said  Louisa  and  Catharine 
Ahl  conveyed  to  or  vested  a  good  title  in  fee  simple  in  said 
Ellen  G.  Bentz,  for  the  property  in  question,  judgment  to  be 
entered  for  the  plaintiff  for  one  hundred  dollars  damages ;  and 
if  not,  then  judgment  for  the  defendant  with  costs  ;  with  right 
to  either  party  to  sue  out  a  writ  of  error  to  the  Supreme  Court. 

On  March  20, 1889,  the  court,  Latimer,  J.,  filed  the  follow- 
ing opinion : 

The  intention  of  the  testatrix,  Mary  Ahl,  to  dispose  of  her 
entire  estate  is  plain.  She  commences  with  the  words,  "  And 
as  to  such  worldly  estate  as  I  may  be  possessed  of  at  the  time 
of  my  death,  I  dispose  of  the  same  as  follows : ''  and  concludes 
with  the  words,  "  And  as  to  the  rest  and  residue  of  my  estate, 
if  any,  I  give  and  bequeath  the  same."  The  will  is  inartificially 
drawn,  but  taking  the  whole  together,  it  is  sufficiently  clear  that 
she  intended  to  dispose  of  all  her  property,  not  to  die  intestate 
as  to  any  part  of  it.  Says  Justice  Sharswood,  in  Geyer  v. 
Wentzel,  68  Pa.  85,  87,  this,  to  be  sure,  is  never  a  conclusive 
argument  in  favor  of  a  construction  which  passes  a  fee,  but  the 
courts  have  invariably  laid  hold  of  introductory  or  other  words 
indicating  such  an  intention,  as  they  do  of  every  other  circum- 
stance in  a  will  which  may  help  to  guide  their  judgment  to  the 
true  construction  of  it. 

It  is  equally  clear  that  the  testatrix's  three  daughters,  Mary, 
Louisa  and  Catharine,  were  not  merely  the  principal,  but  the 
only  objects  of  her  solicitude  and  bounty.  They  are  the  only 
beneficiaries  named  in  the  will,  and  there  is  no  devise  over.  To 
them  is  given  everything  that  passes  by  the  will.  Prima  facie 
the  first  taker  is  always  the  principal  object  of  testator's  bounty, 
and  in  doubtful  cases  the  construction  leans  in  favor  of  making 
the  gift  to  him  as  effectual  as  possible  :  Rewalt  v.  Ulrich,  23 
Pa.  388.  WhUe  not  conclusive,  still  the  plain  intent  to  dispose 
of  her  entire  estate  for  the  benefit  of  these  three  daughters,  is 
a  most  important  and  controlling  consideration  in  determining 
the  quantum  of  the  estate  in  her  realty  given  to  them  by  her 
will. 

Vol.  cxxvn — 16 


Digitized  by 


Google 


226   .  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

It  is,  however,  contended  by  defendant's  counsel  that  there 
is  a  contingency,  on  the  happening  of  which  this  testatrix  must 
be  regarded  as  dying  intestate  as  to  the  realty,  the  title  to 
which  18  in  controversy  in  this  suit.  For,  they  say,  the  para- 
graph in  the  wiU  disposing,  eo  nomine,  of  this  lot  of  ground^ 
gives  to  the  daughters  but  a  life  estate,  with  a  power  of  dispo- 
sition of  the  same  in  the  one  who  shall  become  the  unmarried 
survivor ;  and  that  if  the  said  survivor  shall  die  without  exe- 
cuting the  power,  this  real  estate  will  descend  to  the  heirs  of 
the  testatrix  under  the  intestate  laws.  And  further,  they  con- 
tend that  the  deed  of  conveyance  to  the  plaintiff  from  the  two 
surviving  devisees  in  the  will,  was  not  a  valid  execution  of  the 
power,  because,  by  its  terms,  it  was  to  be  executed  by  the  single 
survivor,  who  had  not,  at  the  date  of  that  deed,  and  has  not 
yet  been  ascertained  b}'  the  death  or  marriage  of  all  but  one  ; 
and  that  a  power  to  be  exercised  on  the  happening  of  a  par- 
ticular event,  or  at  a  particular  time,  cannot  be  legally  exer- 
cised before  the  time  comes,  or  the  event  happens. 

As  already  indicated,  this  construction  would  be  contrary  to 
the  manifest  intent  of  the  whole  will,  to  give  the  entire  estate 
to  the  three  daughters.  And  it  has  the  further  vice  of  being 
based  on  a  part  only  of  the  wiU,  viz. :  that  paragraph  which 
disposes,  eo  nomine,  of  the  lot  in  controversy.  Besides  all 
this,  a  power  of  absolute  disposal,  even  coupled  with  the  grant 
of  a  life  estate  only,  is  sufficient  to  vest  a  fee,  when  there  is,  as 
here,  a  manifest  and  general  intent  of  the  testator  wliich  would 
be  defeated  by  adhering  to  the  particular  intent :  Church  v» 
Disbrow,  52  Pa.  219-23  ;  Grove's  Est.,  58  Pa.  429.  Certainly 
when  the  time  arrives,  as  it  must  in  the  natui-al  order  of  events^ 
that  one  of  these  daughters  shall  be  the  sole  survivor,  she  will 
have  the  absolute  power  of  disposal  of  this  land,  and  her  es- 
tate will  be  a  fee.  Until  the  survivor  is  ascertained,  the  fee 
rests  between  the  three  devisees. 

It  is  difficult,  and  probably  unnecessary  to  define  with  tech- 
nical accui^acy  the  estate  in  these  devisees  created  by  the  paiu- 
graph  of  the  will  now  under  consideration.  With  approximate 
correctness  it  may  be  said  to  be  an  estate  for  their  joint  lives^ 
subject  to  be  divested  as  to  either  one  marrying,  with  alterna- 
tive remainder  in  fee  to  the  survivor.  Certain  it  seems  that  by 
the  operation  of  this  paragraph  alone,  the  fee  resided  among 
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the  three  devisees,  and  their  conveyance  in  fee  to  this  plaintiff, 
joined  in  by  all  of  them,  carried  it  to  the  plaintiff.  Even  if 
the  fee  were  in  abeyance  during  the  cuiTency  of  the  life  estate, 
and  would  only  vest  in  the  survivor  at  the  death  or  marriage  of 
the  others,  such  survivor  would  be  estopped  to  claim  against 
her  deed :  Brown  v.  McCormick,  6  W.  60 ;  Washabaugh  v. 
Entriken,  34  Pa.  74.  Regarding  the  estate  in  the  devisees  as 
merely  a  life  estate,  with  a  power  of  disposition  in  the  survivor, 
and  not  to  be  exercised  until  the  survivor  is  ascertained, — a 
construction  so  contrary  to  the  general  intent  as  to  be  in  my 
judgment  entirely  untenable, — still  as  there  is  no  devise  over, 
and  the  postponement  is  solely  for  the  benefit  of  the  life  ten- 
ants, they  could  consent  to  its  exercise  before  the  period,  and, 
all  joining  in  the  deed,  the  survivor  would  be  estopped  to  a^* 
sert  a  right  contrary  to  it :  Slyer  v.  Freas,  15  Pa.  339 ;  Gast  v. 
Porter,  13  Pa.  636 ;  Brown's  App.,  27  Pa.  62. 

But  it  is  unnecessary  to  rest  the  judgment  in  this  case  on 
grounds  so  technical.  For  I  regard  the  residuary  clause  in  the 
will  as  entirely  decisive  of  this  controversy,  a  view  of  the  case 
which  seems  to  have  escaped  the  attention  of  either  counsel. 

The  residuary  clause  is  in  these  words :  "  And  as  to  the  rest 
and  residue  of  my  estate,  if  any,  I  give,  devise  and  bequeath 
to  my  said  three  daughters  in  equal  shares.'*  And  whatever 
doubt  may  have  existed  as  to  the  estate  of  these  three  devisees 
in  this  lot  of  ground,  under  the  prior  gift  in  the  will,  is  entirely 
removed  by  this  clause.  If,  as  contended  by  defendant's  coun- 
sel, the  prior  gift  only  vested  in  the  daughters  and  devisees  a 
life  estate  in  this  lot,  with  a  power  of  disposal  in  the  survivor, 
then  there  remained  a  residue  thereof,  undisposed  of,  to  wit, 
the  reversion  after  the  expiration  of  the  life  estate,  if  the  power 
should  remain  unexecuted,  and  this  was  clearly  given  to  the 
three  daughters  by  this  residuary  clause;  and  it  cannot  be 
successfully  contended  that  that  clause  only  referred  to  the 
estate  of  the  testatrix  other  than  what  had  been  previously 
mentioned :  Brown  v.  Boyd,  9  W.  &  S.  123, 129 ;  Harper  v. 
Blean,  3  W.  473.  In  the  latter  case  says  Justice  Sergeant,  in 
language  peculiarly  applicable  to  this  case,  "  That  the  last  de- 
vising clause  was  thrown  in  for  the  express  purpose  of  com- 
prehending every  thing  which  he  might  have  previously  omitted, 
and  with  tiie  design  of  making  his  wife  universal  legatee  and 
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devisee  of  all  that  he  owned  or  possessed,  I  think  is  apparent ; 
and  in  the  construction  of  wills,  the  intent  of  the  testator  is  to 
be  carried  into  effect,  if  no  rule  of  law  be  thereby  infringed. 
It  is  objected  that  by  the  bequest  of  whatsoever  was  not  named 
that  he  had  any  right  to,  either  in  law  or  equity,  only  things 
ejusdem  generis  as  those  previously  mentioned  passed,  and  that 
this  clause  cannot  be  extended  to  real  estate.  But  artificial 
rules  for  the  interpretation  of  deeds,  contracts  and  other  delib- 
erate instruments,  are  not  applicable  to  the  construction  of 
wills.  On  the  contrary,  many  constructions  have  been  given 
to  words  in  a  will  to  effectuate  the  intention  of  the  testator, 
which  would  not  have  been  permitted  in  a  deed,  and  the  same 
words  have  received  different  constructions.  In  modern  times 
words  not  appropriate  to  real  estate  such  as  property,  interest, 
effects  and  even  legacy,  have  been  adjudged  sufficient."  It 
will  be  observed  that  the  language  of  the  residuary  clause  of 
Mrs.  Ahl's  will  is  at  least  as  apt  to  pass  real  estate  as  those 
held  sufficient  in  the  above  case. 

Applying  the  principles  of  this  and  the  other  above  cited 
cases  to  the  case  in  hand,  it  follows  that  whatever  interest  or 
estate  in  this  particular  lot  of  ground,  however  contingent  or 
remote,  did  not  pass  by  the  first  gift  in  the  will  of  Mary  Ahl 
to  the  three  devisees  therein  named,  must  have  passed  to  them 
by  the  residuary  clause;  that  the  fee  vested  in  them  at  and 
immediately  after  the  death  of  the  testator ;  and  by  the  death 
of  the  daughter,  Mary,  her  share  descended  under  the  terms  of 
the  will  to  her  sisters  Catharine  and  Louisa,  whose  conveyance 
to  the  plaintiff  was  effectual  to  invest  the  fee  in  her.  As  that 
deed  contains  no  reference  to  the  power  of  disposal  given  by 
the  will,  it  cannot  be  construed  to  have  been  made  in  execu- 
tion of  the  power,  for  when  one  has  both  a  power  to  sell  and 
an  interest  in  land,  and  makes  a  conveyance  without  reference 
to  the  power,  it  shall  be  deemed  and  taken  that  the  land  passed 
by  virtue  of  his  ownership,  and  not  in  execution  of  the  power : 
Hay  V.  Mayer,  8  W.  203 ;  and  hence  the  question  of  the  pre- 
mature execution  of  the  power  does  not  arise. 

To  recapitulate :  It  is  probable  that  by  the  first  gift  in  this 
will,  this  lot  of  ground  passed  to  the  three  devisees  for  their 
joint  lives,  with  remainder  in  fee  to  the  survivor ;  for  ''  the 
power  to  dispose  by  will  or  otherwise,"  even  if  coupled  with 
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the  gift  of  a  limited  estate,  being  the  highest  badge  of  owner- 
ship, would  give  the  survivor  a  fee.  But  the  construction  must 
be  placed  upon  the  whole  will.  There  is  manifest  a  paramount 
intention  of  the  testatrix  to  give  her  three  daughters  her  whole 
estate,  and  by  the  residuary  clause,  she  effectuates  that  inten- 
tion by  words  sufficient  to  carry  real  estate  in  fee.  It  follows 
that  the  fee  vested  in  the  three  devisees,  subject  to  survivor- 
ship, and  must  finally  and  completely  vest  in  one  of  the  two 
now  living.  Their  deed  in  fee  simple  to  this  plaintiff,  is  con- 
clusively presumed  to  have  been  made  in  virtue  of  their  owner- 
ship, and  not  in  execution  of  the  power  of  disposal  granted  in 
the  will,  and  it  conveyed  to  the  plaintiff  a  fee  simple  in  the  lot 
of  ground  in  controversy. 

And  now  to  wit,  March  20,  1889,  judgment  in  the  case 
stated  for  the  plaintiff  for  one  hundred  dollars  with  costs  of 
suit. 

Thereupon  the  defendant  took  this  writ,  assigning  for  error 
the  entry  of  judgment  for  the  plaintiff  on  the  case  stated. 

Jttr.  V.  K.  Keesey  and  Mr.  W.  F.  Bay  Stewart  (with  them 
JUr.  Niles  and  Mr.  Neff)^  for  the  plaintiff  in  error. 

Mr.  Smyser  Williams  (with  him  Mr.  Cochran)^  for  the  de- 
fendant in  error. 

Peb  Curiam  : 

In  view  of  the  facts  presented  in  the  case  stated,  we  are  of 
opinion  that  the  deed  of  Louisa  and  Catharine  Ahl,  surviving 
devisees  of  their  mother  Mary  Ahl,  to  Ellen  G.  Bentz,  the  plaint- 
iff below,  for  the  real  estate  in  question,  vested  in  the  latter  a 
good  titie  thereto  in  fee  simple,  and  that  the  deed  tendered  by 
her  to  defendant  below  is  sufficient  to  vest  in  him  a  good  titie 
in  fee  simple  to  same  real  estate.  It  therefore  follows  that  the 
learned  judge  of  the  Common  Pleas  was  right  in  entering  judg- 
ment on  the  case  stated  in  favor  of y  the  plaintiff  below.  The 
assignment  of  error  is  not  sustained. 

Judgment  affirmed. 
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D.  R.  Mccormick  v.  hannah  mcelligott. 

mtBOB  TO   THE   COURT   OP  COMMON   PLEAS  OF   LANCASTER 

COUNTY. 

nied  May  24, 1889— Decided  June  7,  1889. 

8r  giving  all  his  estate  to  his  wife  for  life  and  creating 
[)00  to  take  effect  after  her  death  in  favor  of  his  son  for 
bequeathed  the  *'  rest,  residue  and  remainder  ^^  of  his 
death  of  his  widow,  to  his  **  daughter  Hannah,  her 
s/*  but  providing  that  in  case  his  **  said  daughter  Han- 
without  child  or  children,^*  his  estate  should  be  equally 
his  brother  and  sisters. 

e  words  **  should  die  without  child  or  children,"  were 
.n,  die  without  child  or  children  during  the  lifetime  of 
low,  and  the  daughter,  Hannah,  upon  the  death  of  the 
leized  of  an  indefeasible  estate  in  fee  simple  in  the  prop- 
o  her. 

RETT,   Clark,   Williams,   McCollum   and 

lary  Term  1889,  Sup.  Ct. ;  court  below,  No.  8 
l889,  C.  p. 

r  8,  1888,  a  case  stated  was  filed  wherein  Han- 
}  was  plaintiff,  and  D.  R.  McCormick  was 
e  facts  presented  were  as  follows : 
jElligott,  of  the  city  of  Lancaster,  died  on 
1875,  leaving  to  survive  him  a  widow,  Anna 
two  children,  Hannah  McElligott,  the  plaintiff 
nd  Thomas  F.  McElligott,  and  also  a  brother, 
3tt,  and  two  sisters,  Honora  McElroy  and  Mary 
having  made  his  last  will  and  testament,  bear- 
t  17, 1875,  duly  proven,  wherein  and  whereby 
bequeathed,  inter  alia,  as  follows,  to  wit  : 
ict  aU  my  just  debts  and  funeral  expenses  to  be 

paid  and  satisfied  by  my  executrix  hereinafter  named,  as  soon 

as  conveniently  may  be  after  my  decease. 

"  Item.  I  give,  devise  and  bequeath  unto  my  beloved  wife 


Digitized  by 


Google 


McCOKMlCK  v.  McELLIGOTT.  281 

Statement  of  Facts. 

Anna,  for  and  during  her  natural  life,  all  my  property,  real, 
personal  and  mixed,  of  what  nature  and  kind  soever  and  where- 
soever the  same  shall  be  at  the  time  of  my  death. 

"  Item.  After  the  death  of  my  wife  Anna,  I  give  and  be- 
queath unto  my  friend  Daniel  A.  Altick,  five  thousand  dollars 
in  trust,  the  interest  thereof  annually  to  be  paid  to  my  son 
Thomas  for  and  during  his  natural  life. 

"Item.  After  the  death  of  my  son  Thomas,  it  is  my  will, 
and  I  direct  the  said  sum  of  five  thousand  dollars  to  remain  in 
the  hands  of  said  Daniel  A.  Altick  until  the  child  or  children 
of  Thomas  shall  arrive  at  the  age  of  twenty-one  years,  when 
the  same  shall  be  equally  divided  among  such  child  or  chil- 
dren ;  and  in  case  the  child  or  children  of  my  said  son  Thomas 
shall  die  before  arriving  at  the  age  of  twenty-one  years,  then, 
and  in  that  case,  I  order  and  direct  that  the  said  sum  of  five 
thousand  dollars  be  paid  to  my  daughter  Hannah,  or  her  heirs 
and  assigns. 

^^  Item.  The  rest,  residue  and  remainder  of  my  estate,  real, 
personal  and  mixed,  after  the  death  of  my  said  wife  Anna,  I 
give,  devise  and  bequeath  to  my  said  daughter  Hannah,  her 
heiis  and  assigns. 

"  Item.  In  case  my  said  daughter  Hannah  should  die  with- 
out child  or  children,  then  it  is  my  will,  and  I  order  and  direct 
that  my  estate  be  equally  divided  between  my  brother,  Daniel 
MoElligott,  of  the  city  of  Lancaster,  and  my  sisters,  Honora 
McElroy,  wife  of  Peter  McElroy,  of  the  city  of  Brooklyn,  in 
the  State  of  New  York,  and  Mary  Studdard,  wife  of  John 
Studdard,  of  the  city  of  St.  Louis,  in  the  State  of  Missouri,  and 
their  heirs  and  assigns,  share  and  shai*e  alike.'' 

Ajina  McEUigott,  the  widow,  died  in  the  year  1882.  The 
daughter,  Hannah  McElligott,  on  December  7, 1888,  entered 
into  articles  of  agreement  with  the  said  D.  R.  McCormick  for 
the  sale  of  a  portion  of  the  real  estate,  being  a  lot  of  ground 
situate  on  the  east  si(fe  of  Water  street  (No.  47),  in  the  city  of 
Lancaster,  .....  and  in  said  articles  the  said  Hannah  Mc- 
Elligott did  covenant  and  agree  to  make,  execute  and  deliver 
to  the  said  D.  R.  McCormick  a  good  and  sufiQcient  deed  for  the 
proper  conveying  and  assuring  of  the  above-described  premises, 
in  fee  simple,  and  free  from  all  incumbrance. 


Digitized  by 


Google 


232  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

If  the  court  be  of  opinion  that  the  said  Hannah  McEUigott 
is  so  seized  of  the  above-described  premises,  as  that  she  can 
convey  an  indefeasible  title,  in  fee  simple,  in  execution  of  said 
agreement  to  the  said  D.  R.  McCormick,  his  heirs  and  assigns, 
free  and  discharged  of  all  trusts  of  any  kind,  then  judgment  to 
be  entered  for  the  plaintiff  for  the  sum  of  nine  hundred  dollars, 
with  stay  of  execution  to  April  1, 1889 ;  but  if  not,  then  judg- 
ment to  be  entered  for  the  defendant. 

The  costs  of  this  suit  in  either  event,  it  is  agreed,  shall  fol- 
low the  judgment,  and  both  parties  reserve  the  right  to  sue  out 
a  writ  of  error. 

On  January  19, 1889,  the  court,  Livingston,  P.  J.,  filed  an 
opinion  wherein,  after  discussing  the  diflferent  provisions  of  the 
will,  and  citing  and  considering  Smith's  App.,  28  Pa.  9 ;  Mander- 
son  V.  Lukens,  23  Pa.  81 ;  Rewalt  v.  Ulrich,  23  Pa.  388 ;  Letch- 
worth's  App.,  30  Pa.  175;  Burd  v.  Burd,  40  Pa.  182;  Wom- 
rath  V.  McCormick,  51  Pa.  504 ;  Fahrney  v.  Holsinger,  66  Pa. 
388;  Braden  v.  Cannon,  1  Gr.  60 ;  Middleswarth  v.  Blackmore, 
74  Pa.  414;  Caldwell  v.  Skilton,  13  Pa.  152;  Biddle's  Est., 
28  Pa.  69;  Fulton  v.  Fulton,  2  Gr.  28;  Mickley's  App.,  92 
Pa.  514 ;  Fitzwater's  App.,  94  Pa.  141 ;  Lewin  v.  Killey,  L.  R. 
13  App.  C.  783,  the  court  concluded : 

In  the  will  before  us,  Hannah  McElligott  was  the  daughter, 
the  only  daughter  of  the  testator,  and  therefore,  by  nature,  as 
well  as  first  taker,  the  principal  object  of  his  bounty.  He  de- 
vises her  an  absolute  estate,  and  to  us  it  appears  that  he  did 
not  intend  she  should  have  a  less  or  restricted  estate  in  case 
she  was  living  at  the  death  of  his  wife,  who  had  a  life  interest 
in  it,  the  time  when  the  devise  to  her  would  become  operative. 
There  is  no  unequivocal  intent  shown  in  the  will,  that  he 
meant  that  she  should  take  a  less  estate,  but  rather  that  there 
should  be  no  restriction,  for,  on  the  happening  of  a  certain 
contingency,  he  gives  her  absolutely  tKe  $6,000  set  apart  in 
trust  for  his  son. 

The  law  favoring  an  absolute,  rather  than  a  defeasible  estate, 
a  vested  rather  than  a  contingent  estate,  we  are  of  opinion 
that  the  proper  construction  of  the  will  before  us  is,  that  the 
testator  meant  and  intended  that  his  daughter  Hannah  should 
take  and  have  an  absolute  estate  in  fee  simple  in  the  property 
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devised  to  her,  provided  she  was  living  at  the  time  of  the  de- 
cease of  his  wife,  the  first  taker,  to  whom  he  had  given  a  life 
interest  therein.  And,  that  having  been  alive  at  the  death  of 
the  widow,  the  termination  of  the  particular  or  life  estate,  she 
took  and  now  holds  an  absolute  estate  in  fee  simple  in  the 
property  devised  to  her,  and,  having  and  holding  such  absolute 
and  indefeasible  title,  being  so  seized  in  the  premises  described 
in  the  contract  or  agreement  made  part  of  this  case  stated,  she 
can  convey  the  same  in  fee  simple,  free  and  discharged  from 
all  apparent  trusts,  or  trusts  contained  in  the  will  of  the  testa- 
tor, or  elsewhere. 

And  we,  therefore,  in  pursuance  of  the  requirements  of  the 
case  stated,  now  enter  judgment  for  the  plaintiff  for  the  sum 
of  $900  with  stay  of  execution  until  April  1, 1889. 

The  defendant  thereupon  took  this  writ,  specifying  that  the 
court  erred : 

1.  In  deciding  that  Hannah  McElligott  took  an  absolute 
indefeasible  estate  in  fee  simple,  under  tJie  will  of  her  father. 

2.  In  not  deciding  that  there  was  an  executory  devise  over, 
in  case  Hannah  should  die  without  child  or  children. 

4.  In  entering  judgment  for  the  plaintiff  on  the  case  stated. 

Mr.  Wm.  JR.  Brinton^  for  the  plaintiff  in  error. 

Mr.  AUee  and  Mr.  Coyle^  for  the  defendant  in  error,  were 
not  heard. 

Pee  Cubiam: 

Notwithstanding  the  able  and  ingenious  argument  of  the 
learned  counsel  for  plaintiff  in  error,  we  are  not  convinced  that 
the  will  of  Jeremiah  McElligott  was  erroneously  construed  by 
the  court  below. 

After  giving  all  his  estate,  real,  personal  and  mixed,  to  his 
wife  for  life,  and  creating  a  trust,  as  to  $5,000,  to  take  effect 
at  her  death,  in  favor  of  his  son  Thomas,  for  life,  etc.,  the  tes- 
tator devised  and  bequeathed  "  the  rest,  residue  and  remainder" 
of  his  estate  remaining  after  the  death  of  his  widow  to  his 
^^  daughter  Hannah,  her  heirs  and  assigns."  In  the  next  clause 
of  the  will,  be  orders  and  directs,  in  case  his  ^^  said  daughter 
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Hannah  should  die  without  child  or  children/'  that  his  estate 
be  equally  divided  between  his  brother  and  sisters.  The  de- 
visee, Hannah  McElligott,  having  come  into  possession  of  the 
residuary  estate  after  the  death  of  her  mother,  contracted  to 
sell  and  convey  a  portion  thereof  in  fee  to  defendant  below. 
She  accordingly  executed  and  tendered  him  a  deed,  in'  due 
form,  for  the  lot  referred  to  in  the  case  stated,  but  he  refused 
to  accept  it  and  pay  the  consideration  money,  on  the  ground 
that  under  the  provisions  of  the  will  she  was  not  seized  of  an 
indefeasible  estate  of  inheritance  and  was  therefore  unable  to 
convey  such  title  as  he  had  a  right  to  demand.  The  learned 
judge  of  the  Common  Pleas,  however,  held  that  the  testator 
intended  to  give  his  daughter  Hannah  an  absolute  estate  in 
fee  simple  in  the  property  devised  to  her,  provided  she  survived 
her  mother,  to  whom  he  had  given  a  life  estate  therein ;  that 
being  so  seized  of  an  indefeasible  estate,  her  deed  to  defendant 
below,  would,  under  the  facts  embodied  in  the  case  stated,  give 
him  a  good  title  in  fee,  clear  of  all  incumbrances  ;  and  he  there- 
fore entered  judgment,  on  the  case  stated,  in  her  favor.  In 
this  we  think  he  was  clearly  right,  for  reasons  given  at  length 
in  his  opinion  sent  up  with  the  record.  The  words  "  should 
die  without  child  or  children,"  were  evidently  intended  to 
mean,  die  without  child  or  children  during  the  lifetime  of  tes- 
tator's widow.  This  construction  accords  with  the  weight  of 
authority.    Neither  of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 


J.  O'PERRALL  &  CO.  v.  S.  MOORE  ET  AL. 

EBBOB  TO  THE  COUBT  OF  COMMON  PLEAS  OF  LANGASTEB 

COUNTY. 

Argued  May  24, 1889— Decided  June  7,  1889. 

If,  upon  the  trial  of  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  the  cause  is  tried  upon  its  merits,  without  regard  to  the  amount 
of  the  plaintiff's  claim  or  of  the  defendant's  set-off,  it  is  too  late,  when 
all  the  testimony  is  before  the  jury,  for  the  plaintiff  to  ask  to  have  the 
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defeudant's  evidence  of  aet-oflf  withdrawn  from  the  jury,  on  the  ground 
that  its  amount  exceeds  the  jurisdiction  of  the  justice. 

Before  Stbbrbtt,  Clabk,  Williams,  McCollum  and 
MrrcHELL,  J  J. 

No.  868  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  22 
May  Term  1887,  C.  P. 

On  April  1,  1887,  John  O'Ferrall,  trading  as  John  OTerrall 
&  Co.,  obtained  judgment  before  a  magistrate  against  Samuel 
Moore  and  Eugene  M.  Haines,  for  $293.92,  from  which  judg- 
ment the  defendants  took  an  appeal.  In  the  Court  of  Common 
Pleas  the  plaintiff,  on  April  28, 1887,  declared  on  a  note  for 
$400,  dated  September  7, 1886,  with  the  common  counts.  At 
the  foot  of  the  narr  was  the  memorandum :  "  $400  less  $114.29," 
and  the  following  statement  in  addition : 

"  Amount  of  plaintiff's  demand  $286.71 
Cost  of  protest,  etc.,  2.51 
Interest  from  December  9, 1886  " 

On  the  same  day  the  plaintiff  filed  an  affidavit  of  claim  set- 
ting out  a  copy  of  the  note  with  a  credit  indorsed  of  $114.29, 
and  claiming  a  balance  of  $285.71,  with  interest  from  Decem- 
ber 9, 1886,  and  $2.51  costs  of  protest. 

The  defendants  pleaded,  non-assumpsit,  payment,  payment 
with  leave  and  set-off. 

At  the  trial  on  February  8,  1888,  before  Livingston,  P.  J., 
the  plaintiff  put  in  evidence  the  note  with  its  indorsement  and 
rested. 

The  defendants  showed  that  the  note  was  given  in  part  pay- 
ment for  fruit  cans  which  defendant  Moore  had  purchased  from 
the  plaintiff,  and  offered  evidence  to  the  effect  that  Moore  had 
suffered  damage  by  reason  of  the  defective  character  of  the 
cans  furnished,  loss  on  fruit,  delay,  overcharges,  etc.,  and  as  to 
cash  paid  by  defendants  in  excess  of  the  credits  allowed.  When 
footed  up  the  items  of  damage  and  credit  claimed  by  the  de- 
fendants, upon  the  evidence,  aggregated  $442.81. 

The  plaintiff  adduced  testimony  in  rebuttal  of  defendants' 
case,  and  when  the  case  was  closed  on  the  evidence,  "  Mr.  Hen- 
sel,  on  behalf  of  plaintiff,  requested  the  court  to  withdraw 
from  the  jury  aU  evidence  offered  by  the  defence  in  support  of 
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a  set-off,  as  the  total  amount  of  set-off  exceeded  $300,  a  sum 
beyond  the  jurisdiction  of  the  justice  of  the  peace  from  whom 
this  case  comes  into  this  court  on  an  appeal ;  and  to  instruct 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  full  amount 
of  his  claim." 

The  court  declined  to  withdraw  the  testimony  of  set-off  from 
the  jury,  and  to  instruct  the  jury  as  requested  by  plaintiff's 
counsel.     Exception  to  plaintiff. 

While  the  case  was  with  the  jury,  by  leave  of  the  court,  the 
plaintiff  amended  his  narr  by  declaring  for  $285.63,  instead 
of  $400. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $22.63. 
A  rule  for  a  new  trial  having  been  discharged,  by  opinion  filed, 
Livingston,  P.  J.,  the  plaintiff  took  this  writ,  specifying  that 
the  court  erred : 

1.  In  not  withdrawing  from  the  jury  all  evidence  offered  by 
the  defence  in  support  of  a  set-off  after  it  appeared  that  the 
total  amount  of  set-off  claimed  exceeded  three  hundred  dollars. 

2.  In  not  withdrawing  from  the  jury  all  evidence  offered  by 
the  defendants  except  so  much  as  related  to  payment  and  over- 
charges. 

3.  In  not  giving  binding  instructions  for  the  plaintiff  for  his 
whole  claim,  except  so  much  as  was  shown  to  have  been  paid 
or  to  have  been  based  on  overcharges. 

4.  In  not  giving  binding  instructions  for  the  plaintiff  for  the 
full  amount  of  his  claim. 

Mr.  W.  U.  Sensel  (with  him  Mr.  Broton)^  for  the  plaintiff 
in  error. 

Mr.  Marriott  Brosius^  for  the  defendants  in  error. 

Peb  Curiam: 

It  appears  from  an  examination  of  the  testimony,  returned 
with  the  record,  that  this  case  was  tried  on  its  merits  without 
regard  either  to  the  extent  of  the  plaintiff's  claim,  or  the  aggre- 
gate amount  and  nature  of  the  items  presented  by  defendants 
under  their  pleas  of  "  non-assumpsit,  payment,  payment  with 
leave  and  set-off."  No  points  for  charge  were  presented  in 
writing  by  either  side,  but,  when  the  case  was  about  being 
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submitted  to  the  jury,  the  court  was  verbally  requested  by 
plamtifiTs  counsel,  to  withdraw  all  the  evidence  introduced  by 
defendants  in  support  of  their  plea  of  set-off,  because  the  items 
of  setK)ff  aggregated  more  than  $300,  the  limit  of  the  justice's 
jurisdiction,  and  to  instruct  the  jury  to  find  for  plaintiff  the 
full  amount  of  his  claim.  The  refusal  of  the  court  to  withdraw 
the  evidence  and  instruct  the  jury  as  requested,  is  the  subject 
of  complaint  in  the  several  specifications  of  error. 

In  his  opinion  refusing  a  new  trial,  the  learned  judge,  refer- 
ring, to  the  manner  in  which  the  case  was  tried,  says :  "When 

objection  was  about  being  made  to  the  admission  of 

defendant's  testimony  as  to  setoff,  because  it  was  apparent 
the  amount  of  set-off  claimed  would  exceed  the  jurisdiction  of 
a  justice  of  the  peace  and  could  not  have  been  admitted  by  the 
justice,  we  very  plainly  intimated  to  counsel  that  if  the  justice 
had  not  jurisdiction  of  defendant's  set-off,  neither  had  he  of 
pLaiutifrs  claim  as  shown  by  the  narr  and  pleadings  in  the  case, 
as  both  in  amount  exceeded  the  jurisdiction  of  a  justice  of  the 
peace,  and  that  it  would  probably  be  best  to  dismiss  the  case 
for  that  reason ;  but,  neither  party  desired  that  this  should  be 
done.  Both  appeared  desirous  of  proceeding  with  and  dispos- 
ing of  the  case  on  its  merits.  The  objection  was  not  pressed 
nor  entered  and  the  case  was  proceeded  with  on  its  merits,  as 
if  originally  brought  in  this  court.  The  whole  dealings  and  ac- 
counts between  the  partieswere  fully  and  fairly  laid  before  the 
jury.  The  plaintiff,  without  objection  on  the  part  of  the  de- 
fendants, took  his  chance  of  obtaining  a  verdict,  and  did  obtain 
a  verdict  for  $22.68." 

In  view  of  what  clearly  appears  to  be  the  fact,  that  technical 
objections  were  waived  and  by  mutual  consent  the  case  was 
tried  upon  its  merits  as  though  the  suit  had  been  originally 
brought  in  court,  it  was  too  late,  after  all  the  testimony  was 
before  the  jury  without  any  exception  to  its  admission,  to  ask 
the  court  to  strike  out  the  evidence  on  which  defendants  mainly 
relied,  and  to  direct  a  verdict  in  favor  of  plaintiff.  Under  the 
circumstances,  the  court  was  clearly  right  in  refusing  to  do 
either.     The  assignments  of  error  are  not  sustained. 

Judgment  affirmed. 
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aN   FEAGLEY  v.  J.  H.  NORBECK  ET  AL. 

TO  THE  OOTJBT   OF   COMMON  PLEAS   OF  LANCASTEB 
COUNTY. 

Argoed  May  24, 1889— Decided  June  7,  1889. 

er  setting  aside  an  execution  is  in  the  nature  of  a  final  judg- 
nd  a  writ  of  error  will  lie  thereto. 

,  at  the  time  a  bond  with  warrant  of  attorney  to  enter  judgment 
Lted,  the  obligee  agrees  in  writing  not  to  issue  execution  except 
Kiified  contingency,  it  is  not  error  to  set  aside  an  execution  issued 
tion  of  the  agreement. 

x)rd  showed  that  depositions  had  been  filed  to  be  read  at  the 
of  the  rule  to  set  aside  the  execution,  but  they  were  not  fur- 
o  the  Supreme  Court :  In  such  case  the  finding  of  the  court  be- 
lt the  writ  was  issued  in  yiolati(in  of  the  agreement,  will  be 
i  correct. 

J  Sterrett,  Clark,    Willlois,  McCollum   and 

[iL,  JJ. 

35  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  8 
Term  1889,  E.  D.,  C.  P. 

ovember  28, 1888,  a  rule  was  granted  to  show  cause 
klias  fieri  facias  issued  by  John  Feagley  against  Jacob 
3ck  and  Jacob  Miley,  trading  as  Norbeck  &  Miley,  to 
nuary  Term  1889,  E.  D.,  should  not  be  set  aside.  At 
time,  another  rule  was  granted  to  show  cause  why  the 
t  upon  which  the  alias  fieri  facias  was  founded,  should 
)ened  for  the  purpose  of  ascertaining  the  amount  due 


itcts  sufficiently  appear  in  the  opinion  of  the  court, 
ION,  J.,  filed  December  21,  1888. 
'  stating  the  facts  of  the  controversy,  for  the  urgency 
ly  decision  prevents  an  extended  review  of  all  the  in- 
irising  between  the  contending  parties,  the  firm  of 
&  Miley,  engaged  in  the  business  of  carriage  building, 
be  city  of  Lancaster,  desiring  large  means  or  capital 


Digitized  by 


Google 


FEAGLEY  v.  NORBECK.  239 

Opinion  of  Court  below. 

for  that  purpose,  gave  a  bond,  with  power  to  enter  judgment, 
to  the  plaintiff,  John  Feagley,  dated  January  6, 1887,  condi- 
tioned to  pay  f  10,000  one  day  after  the  date  thereof,  and  recit- 
ing: "This  judgment  is  given  as  collate  ml  security  to  secure 
the  said  John  Feagley  for  all  liability  he  has  now  incurred,  or 
may  hereafter  incur,  for  us,  either  as  individuals  or  as  partners, 
by  reason  of  any  and  all  indorsements,  or  as  surety  on  any  or 
all  obligations  on  which  he  is  at  present  or  may  hereafter  be- 
come bound  on  our  account ; "  which  judgment  bond  was  en- 
tered in  the  prothonotary's  office  at  Lancaster  the  same  day. 

Agreeably  to  the  object  and  conditions  of  said  bond,  the 
parties,  plaintiff  and  defendants,  in  said  bond,  mutually  sup- 
ported each  other,  indorsing  notes  and  renewing  the  same,  by 
which  the  obligors  carried  on  their  business,  apparently  suc- 
cessfully, and  gradually  reduced  their  liability  to  the  obligee 
in  said  bond,  until,  as  it  seems,  by  a  loss  of  mutual  confidence, 
the  obligee  in  the  bond,  on  November  19,  1888,  issued  an  exe- 
cution for  a  real  debt  of  $5,000,  and  the  same  was  levied  upon 
the  personal  property  of  the  obligors.  In  this  state  of  things 
the  parties  and  their  counsel  had  a  mutual  conference  on  No- 
vember 2l8t,  in  which  it  was  agreed  that  the  plaintiff  would 
stay  the  writ  of  execution.  The  execution  was  accordingly 
stayed  on  November  21, 1888,  by  being  so  marked  on  the  writ 
and  signed  by  the  plaintiff's  attorney,  the  defendant  or  his  at- 
torney paying  the  costs,  and  was  so  returned  by  the  sheriff. 
On  the  evening  of  the  same  day,  to  wit,  November  21, 1888, 
the  plaintiff  issued  an  alias  execution  on  same  judgment  for  a 
real  debt  of  $5,000,  and  on  the  23d  of  same  month  the  sheriff 
made  a  levy,  as  in  the  former  writ  of  execution,  whereby  the 
business  and  business  place  of  the  defendants  was  closed  and 
put  into  the  hands  of  the  sheriff.  It  was  then  that  the  defend- 
ant, Jacob  H.  Norbeck,  the  successor  of  the  firm  of  Norbeck  & 
Miley,  presented  his  petition  to  the  court,  and  on  November 
28, 1888,  obtained  the  above  rule  to  show  cause,  to  wit,  to 
strike  off  said  alias  fieri  facias,  and  to  open  said  judgment  for 
the  purpose  of  ascertaining  how  much,  if  anything,  was  due  on 
the  same.  And  on  December  3, 1888,  Norbeck,  the  defendant, 
supplemented  his  petition  for  said  rule,  and  filed  it  same  day 
in  court.  Both  the  said  executions  were  issued  to  the  same 
term. 
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When  the  mutual  arrangement  was  made  to  withdraw  the 
first  execution,  it  appears  that  verbally  some  certain  conditions 
were  agreed  upon,  one  of  which  was  that  the  defendant,  Nop- 
beck,  would  pay  $500  on  a  note  in  the  Lancaster  County  Bank 
then  due.  This  is  not  denied  by  the  defendant,  but  he  an- 
swers that  he  had  made  arrangements  to  pay  the  $500  above 
mentioned,  but  was  prevented  from  complying  with  his  agree- 
ment in  that  particular  by  reason  of  the  plaintiff,  in  violation 
of  his  agreement,  having  issued  an  alias  fieri  facias  on  the  same 
judgment  a  few  hours  after  the  settlement  and  withdrawal  of 
the  first  fieri  facias,  as  before  stated,  thereby  putting  his  real 
and  personal  property  in  the  custody  and  control  of  the  sheriff. 

Other  alleged  verbal  conditions  made  at  the  withdrawal  of 
the  first  fieri  facias  are  asserted  by  one  party  and  denied  by 
the  other.    The  court  cannot  consider  such. 

The  parties  also  disagree  as  to  the  amount  now  due  on  the 
said  collateral  judgment ;  that  is,  the  amount  which  the  plaint- 
iff, Mr.  Feagley,  is  liable  for,  and  the  court  cannot  see  how 
the  making  of  the  rule  to  open  the  said  judgment  absolutely 
can  be  denied. 

That  being  the  condition  of  things,  when  the  alias  fieri  facias 
issued,  and  as  it  issued  for  too  much,  and  the  data  given  the 
court,  as  to  the  amount  due  not  being  mutually  agreed  to,  the 
court  could  not  correct  the  fieri  facias  as  to  amount.  It  will 
be  necessary,  therefore,  that  an  issue  be  ordered  to  ascertain 
the  correct  indebtedness  of  defendants  to  the  plaintiff  under 
the  said  judgment.  The  plaintiff  cannot  complain  of  such  ac- 
tion. When  the  collateral  judgment  of  $10,000  was  given  and 
entered  up  in  the  prothonotary's  oflBce  on  January  6, 1888,  al- 
though another  judgment  held  by  a  different  party  preceded  it, 
the  plaintiff  in  this  judgment  was  willing  to  take  the  second 
place  and  apparently  considered  himself  perfectly  safe  on  the 
real  estate  of  the  defendants.  On  the  same  day  defendants 
executed  the  judgment  bond  for  $10,000  to  secure  the  plaintiff, 
the  plaintiff  in  writing  agreed  as  follows  : 

"  Whereas,  Jacob  H.  Norbeck  and  Jacob  Miley  have  execut- 
ed this  day  a  judgment  as  collateral  security  to  John  Feagley 
to  secure  him  against  all  liability  as  indorser  or  surety  for  the 
said  Norbeck  &  Miley,  payable  one  day  after  date ;  now  it  is 
agreed  that  for  and  in  consideration  of  one  dollar  that  the  said 
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John  Feagley  will  not  issue  execution  upon  said  judgment  un- 
less it  should  become  necessary  by  reason  of  delay,  or  on  ac- 
count of  judgment  being  about  to  be  obtained  and  execution 
issued  by  some  other  party  against  the  said  Norbeck  &  Miley. 

[Signed]     John  Feagley." 

It  is  not  alleged  that  a  judgment  was  about  to  be  obtained 
or  execution  issued  by  some  other  person  or  party :  mere  rumor 
that  defendant  was  about  to  make  an  assignment,  nothing  more. 

The  real  estate  of  defendants  will  still  be  bound,  and  at  this 
date  the  evident  liability  of  the  plaintiff,  Feagley,  is  compara- 
tively small.  The  court  is  without  data  to  correct  the  amount 
in  the  fieri  facias,  or  they  would  do  so  on  motion.  For  the  law 
is  that  the  court  has  control  of  the  writs  of  execution,  so  as  to 
do  justice  to  the  parties,  and  we  are  of  the  opinion  that  that 
will  be  done  by  setting  aside  this  alias  fieri  facias  and  opening 
the  judgment  to  let  the  defendant  into  a  defence  and  the  plaint- 
iff to  show  how  much,  if  anji^hing,  is  still  due  on  the  same. 

The  rule  or  rules  considered  are  made  absolute,  on  condition 
that  defendant  pay  the  ^00  referred  to  in  this  opinion  that 
he  had  agreed  to  pay,  and  the  sheriff  then  shall  withdraw  from 
the  goods  his  levy. 

The  plaintiff  thereupon  took  this  writ,  specifying  that  the 
court  erred  in  making  absolute  the  rule  to  show  cause  why 
the  alias  fieri  facias  No.  8  January  Term  1889,  should  not  be 
set  aside. 

Mr.  William  Leaman  (with  him  Mr.  Sbuser^^  for  the  plaint- 
iff in  error. 

Counsel  cited,  as  to  the  power  of  the  court  over  process  of 
execution,  and  when  it  should  or  should  not  be  exercised :  Pat- 
terson V.  Patterson,  27  Pa.  40 ;  as  to  the  right  to  an  alias  writ  to 
the  same  term,  when  the  original  had  first  been  stayed :  Shaffer  v. 
Watkins,  7  W.  &  S.  219 ;  Ingham  v.  Snyder,  1  Wh.  116 ;  Potts's 
App.,  20  Pa.  253 ;  Missimer  v,  Ebersole,  87  Pa.  109 ;  Spring- 
er V.  Brown,  9  Pa.  305 ;  Bole  v.  Bogardis,  86  Pa.  37 ;  Gibbs  v. 
Atkinson,  1  Clark  476 ;  Commonwealth  v.  Stremback,  3  K.  344 ; 
Miner  v.  Walter,  8  Phila.  571. 

Mr.  W.  H.  Roland  and  Mr.  J.  Ray  Brount,  for  the  defendants 
in  error: 

Vol.  cxxvn — ^16 
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1.  The  opening  of  the  judgment  set  aside  the  alias  fieri 
facias :  Savage  v.  Kelly,  11  Phila.  525 ;  and  a  writ  of  error  does 
not  lie  to  the  order  making  absolute  the  rule  to  open  the  judg- 
ment ;  the  remedy  is  by  appeal :  Act  of  April  4, 1877,  P.  L.  68 ; 
T.  &  H.  Pr.  §  809,  u.  10;  Corapher  v.  Anawalt,  2  W.  490 ; 
Skidmore  v.  Bradford,  4  Pa.  296 ;  McKee  v.  Sanford,  25  Pa. 
105 ;  Henry  v.  Brothers,  48  Pa.  70 ;  Peoples  F.  Ins.  Co.  v. 
Hartshome,  84  Pa.  453.  Moreover,  there  being  no  final  judg- 
ment here,  the  writ  of  error  was  premature :  Citizens  B.  &  L. 
A.  V.  Hoagknd,  87  Pa.  326. 

2.  The  opening  of  a  judgment  entered  upon  warrant  of 
attorney  is  a  matter  of  sound  discretion,  and  when  that  discre- 
tion is  properly  exercised,  it  is  not  reviewable :  Bunce  v.  Wight- 
man,  29  Pa.  335;  Kellogg  v.  Krauser,  14  S.  &  R.  137 ;  Hutch- 
inson V.  LedUe,  36  Pa.  112;  Banning  v.  Taylor,  24  Pa.  289; 
Cochran  v.  Eldridge,  49  Pa.  365 ;  and  the  court  will  take  no- 
tice of  binding  agreements,  given  at  the  time  the  judgment 
was  executed  and  will  set  aside  an  execution  issued  in  viola- 
tion thereon.  Moreover  two  successive  writs  cannot  be  issued 
returnable  to  the  same  term :  T.  &  H.  Pr.,  §  974 ;  if  it  be  done» 
the  alias  writ  will  be  set  aside;  Shaffer  v.  Watkins,  7  W. 
&  S.  219  ;  Potts's  App.,  20  Pa.  253 ;  Missimer  v.  Ebersole,  87 
Pa.  109. 

Opinion,  Mb.  Justice  Sterrett  : 

The  subject  of  complaint  in  the  only  assignment  of  error 
on  this  record  is  the  order  of  court  setting  aside  the  alias  fieri 
facias,  No.  8  of  Januaiy  Term  1889. 

It  is  claimed  that  the  only  remedy  the  plaintiff  had  was  an 
apipeal  under  the  act  of  April  4,  1877,  P.  L.  52 ;  but  that  is  a 
mistake.  The  act  referred  to  provides  for  an  appeal  to  this 
court  by  parties  aggrieved  by  the  action  of  court  on  applica- 
tions to  open  judgments  entered  by  warrant  of  attorney,  etc. 
A  writ  of  error  is  the  proper  remedy  for  such  action  of  the 
court  as  is  here  complained  of.  The  court  below  had  before 
it  at  the  same  time  two  distinct  rules,  one  to  open  the  judg- 
ment, and  the  other  to  set  aside  the  alias  fieri  facias.  Both 
were  made  absolute,  but  no  appeal  having  been  taken  from  the 
former,  it  is  not  before  us.  The  latter,  however,  is  properly 
here  on  the  writ  of  error.    An  order  setting  aside  an  execu- 
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tion  is  in  the  nature  of  a  final  judgment,  to  which  a  writ  of 
error  lies :  Pontius  v.  Nesbit,  40  Pa.  309. 

The  only  remaining  question  is  whether  there  was  anything 
to  warrant  the  action  complained  of.  The  court  appears  to 
have  found  as  a  fact  that  the  execution  was  issued  in  direct 
violation  of  an  express  agreement  not  to  do  so,  except  in  a 
certain  contingency  which  had  not  then  happened.  The  agree- 
ment is  in  writing,  signed  by  the  plaintiff  at  the  time  he  re- 
ceived from  defendants  the  bond  on  which  the  judgment  above 
referred  to  was  entered ;  and,  as  recited  in  the  opinion  of  the 
court  below,  reads  as  follows :  **  Whereas,  Jacob  H.  Norbeck 
and  Jacob  Miley  have  executed  this  day  a  judgment  as  collat- 
eral security  to  John  Feagley  to  secure  him  against  all  liability 
as  indorser  or  surety  for  the  said  Norbeck  &  Miley,  payable 
one  day  after  date ;  now  it  is  agreed,  that  for  and  in  consider- 
ation of  one  dollar  that  the  said  John  Feagley  will  not  issue 
execution  upon  said  judgment,  unless  it  should  become  ne- 
cessary by  reason  of  delay,  or  on  account  of  judgment  being 
about  to  be  obtained  and  execution  issued  by  some  other  party 
against  the  said  Norbeck  &  Miley.  John  Feagley." 

As  above  stated,  the  court  found  that  the  execution  in  ques- 
tion was  issued  in  violation  of  the  agreement.  The  plaintiff 
has  &dled  to  satisfy  us  that  there  was  any  error  in  that  con- 
clusion. The  docket  entries  show  that  depositions  were  taken, 
to  be  used  on  hearing  of  the  rules,  but  we  have  not  been  furnish- 
ed with  them.  In  the  absence  of  anything  to  the  contrary,  we 
must  assume  that  the  finding  of  the  learned  judge  is  correct. 
If  so,  the  execution  was  rightly  set  aside. 

Order  of  court  setting  aside  alias  fieri  facias  is 
affirmed,  with  costs  to  be  paid  by  plaintiff. 
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D.  HEFT  V.  FRANK  E.  OGLE,  ADMR. 

?HB  COURT  OF  COMMON   PLEAS   NO.   1   OF    PHILA- 
DELPHIA COUNTY. 

rgued  January  10,  1888— Decided  June  28,  1889. 
[To  be  reported.] 

r  an  executor  or  adntiinistrator  based  on  a  claim  in  favor 
),  a  legatee  or  distributee,  who  has  parted  with  his  interest 
lease,  payment  or  assignment,  is  a  competent  witness  for 
unless  there  is  some  other  ground  of  exclusion  than  the  fact 
egatee  or  distributee. 

RDON,  C.  J.,  Paxson,  Sterrett,  Green,  Clark 

3f  S,   <l  J  . 

muary  Term  1887,  Sup.  Ct. ;  court  below,  No.  486 
^erm  1884,  C.  P.  No.  1. 

mber  20,  1884,  Frank  E.  Ogle,  administrator  of 
le,  deceased,  brought  assumpsit  against  Jacob  D. 
ing  partner  of  Jacob  D.  Heft  and  Harry  S.  Ogle, 
eft  &  Ogle,  to  recover  the  sum  of  $5,000  alleged 
Q  loaned  by  the  decedent  to  the  firm  of  Heft  & 
ty  2,  1873,  less  the  sum  of  ^5  paid  on  Septem- 

on  account  of  the  interest.  The  defendant  plead- 
mpsit,  payment,  payment  with  leave,  set-oflf,  and 
f  limitations. 

al  on  February  9,  1887,  before  BrooLB,  J.,  it  was 
)ear  that  Mary  F.  Ogle,  the  plaintiflfs  intestate, 
S  1876,  leaving  to  survive  her  four  children,  Ma- 
'  S.,  Frank  E.  and  Caroline  Ogle.  Harry  S.  Ogle 
3r  of  the  firm  of  Heft  &  Ogle,  and  had  died  after 

his  mother.     Letters  of  administration  upon  his 
ite  were  granted  to  Frank  E.  Ogle, 
ailed  Maria  S.  Ogle  as  a  witness  to  prove  the  loan, 
ighter  of  the  decedent,  her  competency  as  a  wit- 
ected  to,  when  there  was  produced  the  following 
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*'  Know  all  men  by  these  presents,  that  I,  Maria  S.  Ogle, 
do  hereby  for  myself,  my  heirs,  executors,  and  administrators, 
absolutely  release,  assign,  transfer,  and  discharge  unto  Frank 
E.  Ogle  all  my  right,  title,  and  interest  of  whatsoever  kind, 
either  in  law  or  equity,  of,  in  and  to  any  sum  or  sums  of  money 
which  may  be  recovered  in  or  which  may  result  from  the  ac- 
tion of  Frank  E.  Ogle,  administrator,  against  Jacob  D.  Heft, 
surviving  partner,  now  pending  in  the  Court  of  Common  Pleas 
No.  1,  of  September  Term  1884,  No.  486,  and  do  discharge  him 
from  any  liability  or  accountability  to  me  in  any  form  whatever, 
for  any  sum  or  sums  of  money  which  may  be  recovered  in  said 
action. 

"  Witness  my  hand  and  seal  the  twentieth  day  of  Septem- 
ber, A.  D.  1884. 

[Signed]    Maria  S.  Ogle.     [L.  S.]  " 

The  witness  testified  that  there  was  no  other  agreement  be- 
tween herself  and  her  brother  than  the  writing  produced,  and 
that  she  had  then  no  interest  in  the  moneys  sought  to  be  recov- 
ered. 

The  objection  being  renewed,  it  was  overruled  and  the  wit- 
ness admitted  to  testify,  generally ;  exception.* 

The  defendant,  to  show  that  no  money  had  been  loaned  by 
the  decedent  to  the  firm,  but  that  her  son,  Harry  S.,  had  had 
the  book-keeper  place  to  her  credit  $4,850  which  the  firm  had 
borrowed  from  one  Hartley  Shoesmith  and  had  repaid  to  him, 
offered  in  evidence  a  check  for  $1,000,  dated  July  9,  1879, 
drawn  by  Heft  &  Ogle,  to  the  order  of  and  indorsed  by  Shoe- 
smith,  as  proof  of  repayment  of  part  of  such  loan. 

Objected  to ;  offer  refused ;  exception.* 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$9,115.88.  A  rule  for  a  new  trial  having  been  discharged,  the 
defendant  took  this  writ,  assigning  for  error : 

1.  The  admission  of  plaintiff's  offer.* 

2.  The  refusal  of  the  defendant's  offer.* 

Mr,  George  Junkin  (with  him  Mr.  Joseph  De  F.  Junkin), 
for  the  plaintiff  in  error : 

Certainly  Maria  S.  Ogle  was  interested  in  the  result  of  the 
suit,  prior  to  the  execution  of  the  paper  in  evidence.  Did  its 
execution  render  her  competent  ? 
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1.  This  being  a  suit  by  an  administrator  of  a  decedent,  to 
recover  an  alleged  loan  made  to  the  defendant  firm  in  her  life- 
time, the  act  of  1869  does  not  apply,  and  the  competency  of 
the  witness  must  be  decided  as  if  that  law  had  not  been  en- 
acted :  Hoopes  v.  Beale,  90  Pa.  82.     Had  the  witness  simply 
released  her  interest  in  the  sum  sought  to  be  recovered,  to  the 
administrator,  beyond  all  doubt  she  would  have  been  made 
competent;  for  a  distributee  cannot  be  forced  to  accept  a  share 
of  the  decedent's  estate.     But  when  a  distributee  not  only 
does  not  decline  but  actually  accepts  the  share,  and  then  makes 
an  assignment  or  sale  of  it,  either  colorable  or  for  value,  and 
then  is  offered  as  a  witness  to  support  the  claim,  the  law  re 
jects  such  a  witness :  Post  v.  Avery,  5  W.  &  S.  509 ;  Leiper 
V.  Peirce,  6  W.  &  S.  565 ;  Patterson  v.  Reed,  7  W.  &  S.  146 
McClelland  v.  Mahon,  1  Pa.  364 ;  Clover  v.  Painter,  2  Pa.  46 
Asay  V.  Hoover,  5  Pa.  21;  Montgomery  v.  Grant,  57  Pa.  243 
Grayson's  App.,  5  Pa.  396;  Graves  v.  Griffin,  19  Pa.  176 
Bailey  v.  Knapp,  19  Pa.  192 ;  Lindsley  v.  Malone,  23  Pa.  24 
Hatz  V.  Snyder,  26  Pa.  511. 

2.  It  may  be  claimed  that  in  this  case  the  interest  is  collat- 
eral, and  not  direct,  and  that  that  should  make  a  difference. 
Why  should  it?  In  Asay  v.  Hoover,  6  Pa.  21,  which  was  a 
contest  relating  to  land  the  ownership  of  which  was  cast  upon 
the  heir,  the  court  held  that  the  witness  could  not  assign  his 
interest  and  then  come  in  and  swear  his  title  through.  Sup- 
pose it  had  been  a  distributive  share  or  a  legacy,  cast  upon  him 
or  given  to  him  by  will,  does  the  fact  that  he  must  get  it 
through  the  personal  representative  interfere  with  his  interest 
or  with  the  reasons  of  public  policy  which  will  exclude  him  ? 
Haus  V.  Palmer,  21  Pa.  297,  was  a  feigned  issue.  Mary  Nor- 
man, a  legatee,  assigned  her  legacy  to  her  mother,  and  was  ad- 
mitted as  a  witness.  But  this  court  held  her  incompetent. 
So  in  Hitner's  App.,  64  Pa.  110,  the  widow  of  a  decedent  exe- 
cuted an  assignment  of  her  interest  in  the  estate  to  her  son. 
She  was  rejected  as  a  witness  by  the  court  below,  and  the  re- 
jection was  affirmed.  The  law  of  Post  v.  Avery,  Haus  v.  Pal- 
mer and  Hitner's  Appeal,  is  the  true  law  of  this  state.  A 
legatee  or  distributee  may  decline  to  accept  the  share  or  legacy, 
and  by  executing  a  release  to  the  estate  become  a  competent 
witness ;  but  he  cannot  accept  and  then  assign,  for  a  valuable 
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or  other  coiisidei*ation,  and  then  come  in  to  support  the  sale  or 
assignment  by  his  oath. 

Mr.  A.  T.  FreedUy  and  Mr.  Wm.  Henry  Rawle^  for  the  de- 
fendant in  error : 

1.  It  is  well  settled,  that  in  actions  by  or  against  executors 
or  administrators,  a  party  to  the  record,  or  the  assignor  of  the 
claim  sued  upon,  cannot  testify,  even  if  he  have  assigned  or  re- 
leased his  interest;  nor  can  one  who,  although  not  nominally, 
is  yet  substantially  a  party  to  the  record,  as  in  cases  of  legatees 
or  distributees  in  feigned  issues,  or  in  matters  involving  the 
settlement  of  the  estate.  But,  on  the  other  hand,  it  is  equally 
well  settled  that  in  an  action  by  sin  administrator  against  a 
third  person,  a  legatee  or  distributee  who  has  parted  with  his 
interest  is  a  competent  witness.  And  it  is  immaterial  whether 
such  interest  has  ceased  by  assignment,  by  transfer,  by  pay- 
ment, or  by  release,  for  when  the  interest  from  whatever  cause 
ceases,  the  disqualification  ceases :  Dellone  v.  Rehmer,  4  W. 
9 ;  Steininger  v.  Hoch,  42  Pa.  432 ;  Forrester  v.  Torrence,  64 
Pa.  81 ;  1  Greenl.  Ev.,  §  480 ;  Miller  on  Witnesses,  58. 

2.  The  witness  was  not  the  plaintiff  in  the  action,  nor  could 
she  ever  have  been ;  nor  was  she  the  assignor  of  the  claim  sued 
upon ;  hence  she  did  not  first  raise  the  claim  and  then  suppoH 
it  by  her  testimony.  Her  interest,  apart  from  the  assignment, 
was  wholly  a  collateral  interest  in  the  sum  which  might  be  re- 
coyered ;  and  it  has  always  been  the  law  that  when  such  inter- 
est was  divested  by  assignment  or  any  other  species  of  transfer, 
the  witness  thereby  became  competent.  Thus  in  Common- 
wealth V.  Ohio  &  P.  R.  Co.,  1  Gr.  348,  Black,  J.,  said: 
**  When  the  interest  of  the  witness  is  collateral,  his  competency 
may  be  restored  by  a  release  or  a  transfer  of  it.  The  rule  in 
Post  V.  Avery,  applies  only  to  persons  who  have  assigned 
choses  in  action,  on  which  the  recovery  should  have  been  for 

their  own  use,  if  no  assignment  had  been  made The 

rule  in  question  is  not  leveled  against  interested  witnesses, 
but  is  founded  in  the  policy  of  stopping  a  disinterested  party 
from  testifying  in  favor  of  one  who  sues  in  his  right."  See 
also,  Cornell  v.  Vanartsdalen,  4  Pa.  864. 

8.  The  cases  which  are  cited  against  the  position  taken  fall 
within  one  of  three  heads,  to  wit:  (a)  Where  the  proffered 
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witness  was  actually  a  party  to  the  record,  as  in  Post  v.  Avery, 
5  W.  &  S.  509;  Leiper  v.  Peirce,  6  W.  &  S.  555 ;  Patterson 
V.  Reed,  7  W.  &  S.  146;  McClelland  v.  Mahon,  1  Pa.  364; 
Clover  V.  Painter,  2  Pa.  46.  (6)  Where  the  proffered  witness, 
although  not  nominally  was  yet  substantially  a  party  to  the 
record,  as  in  feigned  issues  and  litigations  winding  up  the  set- 
tlement of  estates:  Haus  v.  Palmer,  21  Pa.  297;  Asay  v. 
Hoover,  5  Pa.  21 ;  Montgomery  v.  Grant,  57  Pa.  243 ;  Hit- 
ner's  App.,  54  Pa.  110 ;  Fross's  App.,  105  Pa.  266 ;  Hamburg 
Bank's  App.,  4  Cent.  R.  921.  (<?)  Where  the  proffered  wit- 
ness was  the  assignor  of  the  thing  in  action,  or  a  party  to 
commercial  paper:  Grayson's  App.,  5  Pa.  395 ;  Bailey  v.  Knapp, 
19  Pa,  193;  Lindsley  v.  Malone,  28  Pa.  25;  Hatz  v.  Snyder, 
26  Pa.  511;  Press's  App.,  105  Pa.  266. 

Opinion,  Mr.  Justice  Stbrrett  : 

This  suit  was  brought  by  Frank  E.  Ogle,  administrator  of 
Mary  F.  Ogle,  deceased,  against  Jacob  D.  Heft,  who  survived 
Harry  S.  Ogle,  late  partners  as  Heft  &  Ogle,  to  recover  money 
alleged  to  have  been  loaned  to  said  firm  by  plaintiff's  intestate, 
Mary  F.  Ogle,  who  died  leaving,  as  her  only  heirs-at-law,  four 
children,  viz.,  Maria  S.,  Harry  S.  (deceased  member  of  Heft  & 
Ogle),  Frank  E.  (the  administrator),  and  Caroline  Ogle. 

On  the  trial,  plaintiff  below  called  his  sister,  Maria  S.  Ogle, 
to  substantiate  the  claim  in  suit.  The  witness  being  objected 
to  as  incompetent,  he  proved  and  put  in  evidence  a  paper, 
signed  and  sealed  by  her,  wherein  she  absolutely  releases,  as- 
signs and  transfers  to  her  brother,  Frank  E.  Ogle,  individually, 
all  her  "  right,  title,  and  interest  of  whatsoever  kind,  either  in 
law  or  equity,  of,  in  and  to  any  sum  or  sums  of  money  which  may 
be  recovered  or  which  may  result  from  "  this  suit,  and  discharges 

"•  him  from  all  liability  or  accountability in  any  form 

whatever,  for  any  sum  or  sums  of  money  which  may  be  recov- 
ered in  said  action."-  The  witness  also  testified,  on  her  voir 
dire,  that  there  was  no  other  agreement  between  herself  and 
her  brother,  and  that  she  then  had  no  interest  in  the  fund.  The 
objection  was  overruled,  and  bill  sealed  for  defendant  below. 

The  question  thus  presented  in  the  first  specification  is, 
whether  the  learned  judge  erred  in  ruling  as  he  did.  We  are 
of  opinion  that  he  did  not.     The  witness  was  not  a  party  to 
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the  record.  She  was  neither  the  owner  nor  the  assignor  of  the 
chdm  in  suit ;  nor  could  she,  individually,  in  her  own  right, 
ever  have  been  plaintiff  in  an  action  to  recover  the  same.  She 
was  not  a  party  in  interest,  because,  prior  to  suit  brought,  she 
absolutely  released  and  transfeiTcd  to  her  brother,  individually, 
all  the  interest  she  ever  had  or  could  have  in  the  amount  that 
might  be  recovered.  She  was  therefore  competent  to  testify, 
and  no  policy  of  law  excluded  her.  On  the  contrary,  the  policy 
of  the  law  is  rather  to  favor  the  admission  of  witnesses  who 
are  divested  of  all  interest.  Whenever  it  is  practicable  to  do 
so,  the  tendency  of  modern  legislation,  as  well  as  judicial  de- 
cision, is  to  let  questions  of  policy,  interest,  etc.,  go  to  the 
credibility,  rather  than  to  the  competency  of  witnesses. 

On  principle  as  well  as  authority,  it  ought  to  be  considered 
settled  that  in  an  action  by  an  executor  or  administrator,  based 
on  a  claim  in  favor  of  the  estate  he  represents,  a  legatee  or 
distributee  who  has  parted  with  his  interest,  either  by  release, 
payment,  or  assignment,  is  a  competent  witness  for  plaintiff, 
unless  there  is  some  ground  of  exclusion  other  than  the  fact 
that  he  is  a  legatee  or  distributee,  and  as  such  was  previous!}'- 
interested  in  the  result  of  the  suit:  1  Greenl.  Ev.,  §§  419,  430; 
Miller  on  Witnesses,  58 ;  Scott  v.  Lloyd,  12  Pet.  145 ;  Gebhart 
V.  Shindle,  15  S.  &  R.  235 ;  Dellone  v.  Rehmer,  4  W.  9 ;  Com- 
monwealth V.  Ohio  &  P.  R.  Co.,  1  Gr.  348 ;  Cornell  v.  Van- 
artsdalen,  4  Pa.  364 ;  Carter  v.  Trueman,  7  Pa.  SiX5  ;  Steininger 
V.  Hoch,  42  Pa.  482;  FoiTCster  v.  Torrence,  64  Pa.  29;  Brant 
V.  Dennison,  8  East'n  R.  9 ;  s.  c,  1  Cent.  R.  400. 

In  some  of  our  cases  there  is  more  or  less  confusion  of 
thought,  arising  from  the  failure  to  properly  distinguish  those 
of  the  class  to  which  the  one  now  before  us  belongs,  from  cases 
in  which  the  proffered  witness  was  either  actually  or  substan- 
tially a  parly  lo  the  suit,  or  in  which  he  was  the  assignor  of 
the  thing  or  contract  in  action,  a  party  to  a  negotiable  instru- 
ment, or  otherwise  incompetent  on  the  ground  of  public  policy. 
In  Haus  v.  Palmer,  21  Pa.  296 ;  Montgomery  v.  Grant,  57  Pa. 
243 ;  Grayson's  App.,  5  Pa.  395;  BaUey  v.  Knapp,  19  Pa.  193; 
Hatz  V.  Snyder,  26  Pa.  511 ;  Fross's  App.,  105  Pa.  258,  266, 
and  kindred  cases,  witnesses  were  excluded  for  one  or  other  of 
the  reasons  above  stated.  Some  of  those  grounds  of  exclusion 
are  now  greatly  restricted  by  legislation  of  comparatively  re- 
cent date. 
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In  Commonwealth  y.  Ohio  &  P.  R.  Co.,  supra,  Mr.  Justice 
Black  notices  the  distinction  between  an  interest  that  is  col- 
lateral and  one  that  is  direct,  as  follows :  ^^  When  the  interest 
of  the  witness  is  collateral,  his  competency  may  be  restored  by 
a  release  or  transfer  of  it.  The  rule  in  Post  v.  Avery  appUes 
only  to  persons  who  have  assigned  choses  in  action  on  which 
the  recovery  would  have  been  for  their  own  use,  if  no  assign- 
ment had  been  made.  Its  object  is  to  prevent  a  party  from 
transforming  himself  into  a  witness  by  the  magic  of  a  bit  of 
paper.  It  forbids  one  who  assigns  a  claim  to  sell  his  oath  along 
with  it.  But  a  person  who  has  a  merely  incidental  interest  in 
the  result,  an  interest  which  arises  entirely  out  of  the  fact 
that  the  record  may  be  evidence  for  or  against  him  in  some 
other  action,  may  divest  himself  of  such  interest,  and  if  he 
does  so  at  any  time  before  he  is  offered  as  a  witness,  his  testi- 
mony must  be  received.  For  instance,  a  stockholder  in  a  cor- 
poration may  transfer  his  stock  and  become  a  witness  for  the 
company ;  a  legatee  may  dispose  of  his  interest  in  the  estate 
and  testify  for  the  executors ;  an  attorney  who  has  a  contin- 
gent fee  may  release  it  and  give  evidence  in  favor  of  his  client. 
The  rule  in  question  is  not  leveled  against  interested  wit- 
nesses, but  is  founded  in  the  policy  of  stopping  a  disinterested 
party  from  testifying  in  favor  of  one  who  sues  in  his  right." 

Brant  v.  Dennison,  supra,  was  an  action  of  ejectment  against 
a  mortgagor  by  the  administrators  of  the  mortgagee  who  died 
intestate,  unmarried  and  without  issue.  On  the  trial,  a  niece 
and  heir-at-law  of  the  intestate,  cmd  wife  of  one  of  the  admin- 
istrators, was  called  by  them  to  sustain  the  mortgage  on  which 
the  action  was  based.  Being  objected  to  as  incompetent,  be- 
cause she  was  the  wife  of  one  of  the  plaintiffs  and  also  a  dis- 
tributee of  the  estate  represented  in  part  by  her  husband,  and 
therefore  interested,  it  was  shown  that  she  had  previously  exe- 
cuted and  delivered  to  a  third  party  an  assignment  of  all  her 
interest  in  the  mortgage  in  controversy ;  and  on  the  authority 
of  Carter  v.  Trueman,  Steininger  v.  Hoch,  and  kindred  cases, 
it  was  held  that  inasmuch  as  she  was  not  a  party  to  the  suit, 
either  actually  or  substantially,  and  her  interest  as  distributee, 
so  far  as  the  claim  in  suit  was  concerned,  having  been  divested 
by  the  assignment,  she  was  a  competent  witness.  In  principle, 
that  case  is  not  essentially  different  from  the  one  under  consid- 
eration.    The  first  specification  of  error  is  not  sustained. 
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There  was  no  error  in  rejecting  the  offer  of  evidence  recited 
in  the  second  and  last  specification. 

Judgment  affirmed. 


W.  C.  GAREY  V.  N.  K.  WOODWARD. 

BRBOB  TO  THE  OOUBT  OF  COMMON  PLEAS  OF  SULLIVAN 

COUNTY. 

Argued  March  18, 1889— Decided  June  28, 1889. 

(a)  In  an  action  of  trespass  for  taking  lumber,  it  appeared  that  the 
plaintiff  ^s  title  to  a  larger  lot  of  lumber  had  been  determined  by  an 
action  of  replevin  between  plaintiff  and  same  defendant,  and  there  was 
evidence  that  the  lumber  taken,  if  not  a  part  of  the  lumber  replevied, 
wa3  lumber  to  which  the  plaintiff  had  the  same  title,  which  ^ct  was 
known  to  the  defendant. 

1.  In  such  case,  it  was  error  to  charge  the  jury  that  if  the  lumber  taken 
was  not  part  of  the  lumber  replevied,  **the  title  was  not  adjudicated 
in  tiie  replevin  suit  as  against  the  defendant,  and  their  verdict  should 
be  in  his  favor." 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Williams,  JJ. 

No.  86  January  Term  1888,  Sup.  Ct. ;  court  below.  No.  12 
December  Term  1883,  C.  P. 

On  October  12, 1883,  W.  C.  Gtirey  brought  trespass  against 
N.  K.  Woodward  to  recover  the  value  of  11,941  feet  of  hem- 
lock lumber  alleged  to  have  been  taken  and  sold  by  the  de- 
fendant. 

At  the  trial  on  May  27, 1887,  it  was  made  to  appear  that  in 
May,  1883,  the  plaintiff  Garey  had  brought  replevin  against  one 
O.  A.  Seeley  for  60,500  feet  of  hemlock  lumber  at  Dushore 
Switch,  a  shipping  place.  The  defendant  in  the  replevin  de- 
clined to  give  a  claim  property  bond,  and  the  sheriff  delivered 
the  lumber  into  the  hands  of  Garey.  Afterwards,  N.  K.  Wood- 
ward took  and  sold  11,941  feet  of  lumber  which  was  a  part  of 
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the  liunber  the  subject  of  the  replevin  suit,  as  claimed  by 
Garey,  who  then  brought  the  present  action.  In  the  replevin 
case  N.  K.  Woodward  became  a  defendant  and  pleaded  prop- 
erty in  the  disputed  lumber  in  himself,  and  the  case  was  so 
proceeded  in^  that  a  verdict  aud  judgment  were  had  for  the 
plaintiff,  Garey,  the  judgment  being  affirmed  by  the  Supreme 
Court  in  Seeley  v.  Garey,  109  Pa.  301. 

The  record  of  the  action  of  replevin  was  put  in  evidence  and 
testimony  adduced  tending  to  sustain  the  plaintiff's  contention 
that  the  11,941  feet  of  lumber  were  a  part  of  the  60,500  feet 
covered  by  the  former  judgment,  or,  if  it  was  not  part  of  it, 
that  it  had  been  manufactured  from  logs  belonging  to  the 
plaintiff,  had  been  taken  by  him  to  the  same  station,  and  had 
been  claimed  and  cared  for  by  him,  of  which  facts  the  defend- 
ant had  full  knowledge.  The  defendant  contended  and  ad- 
duced testimony  to  show  that  the  lumber  in  controversy  was 
not  at  Dushore  Switch,  and  that  it  was  not  part  of  the  reple- 
vied lumber. 

The  court,  Sittser,  P.  J.,  charged  the  jury  in  accordance 
with  the  answers  to  the  following  points  presented : 

The  counsel  for  the  plaintiff  have  requested  us  to  say  to 
you: 

1.  *'  That  under  the  contract  given  in  evidence  in  this  case 
between  O.  A.  Seeley  and  T.  J.  Jordan,  the  sawing  timber 
upon  the  tracts  of  land  therein  mentioned  became  the  property 
of  Thomas  J.  Jordan  so  soon  as  the  bark  was  peeled  therefrom. 
And  by  the  sale  of  the  same  by  Thomas  J.  Jordan  to  W.  C. 
Garey,  then  Gtirey  became  the  owner  of  the  same." 

Answer :  This  we  aflBrm,  this  part  of  it. 

*'  And  if  the  jury  believe  that  the  lumber  in  controversy  was 
manufactured  from  this  timber,  then  the  plaintiff  is  entitled  to 
recover  the  value  of  the  same  with  interest." 

Answer :  This  part  of  it  we  do  not  aflSrm ;  for  as  we  have 
already  explained  to  you  there  is  no  evidence  in  this  case  to 
show  that  N.  K.  Woodward  was  a  trespasser  upon  any  posses- 
sion of  the  plaintiff,  unless  it  is  shown  by  the  record  in  the  re- 
plevin suit,  and  by  transactions  which  occurred  after  he  took 
the  delivery  of  the  lumber  from  Seeley  at  Dushore.* 

3.  "  If  tiie  jury  believe  that  the  sheriff  having  a  writ  of  re- 
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plevin  against  O.  A.  Seeley  went  to  the  lumber  in  controversy 
taking  possession  of  the  same,  and  delivered  said  lumber  to  W. 
C.  Grarey,  then  their  verdict  must  be  for  the  plaintiff  for  the 
value  of  said  lumber  with  interest." 

Answer :  This  we  affirm  with  this  qualification :  that  if  this 
was  the  property  of  Garey,  and  the  sheriff  actually  took  pos- 
session of  the  lumber  and  turned  it  over  to  Garey,  and  Garey 
took  possession  of  it,  then  if  afterwards  Woodward  took  it, 
he  would  be  a  trespasser.  But  we  say  to  you,  that  if  the  writ 
which  the  sheriff  had  in  his  hands  did  not  command  him  to 
replevy  this  11,941  feet,  and  if  the  sheriff  in  his  return  has  not 
returned  that  he  replevied  it,  if  it  does  not  belong  to  the  60,500 
feet  of  lumber  at  Dushore  Switch,  then  the  action  of  the  sheriff 
and  of  Woodward  there,  as  testified  to  by  themselves,  and 
under  all  the  evidence  in  this  case,  would  not  amount  to  a  re- 
caption of  this  property  by  Garey  so  as  to  make  Woodward  a 
trespasser  in  taking  it  away  afterwards.* 

Counsel  for  the  defendant  requests  us  to  say  : 

2.  "That  unless  the  jury  find  from  the  evidence  that  the 
lumber  in  controversy  was  a  part  of  the  60,500  at  the  Dushore 
Switch,  the  title  was  not  adjudicated  in  the  replevin  suit  as 
against  the  defendant,  and  the  verdict  should  be  for  the 
defendant." 

Ajiswer :  This  we  affirm.'' 

The  jury  returned  a  verdict  in  favor  of  the  defendant. 
Judgment  having  been  entered,  the  plaintiff  took  this  writ 
assigning  as  error,  inter  alia : 

5,  6.  The  answers  to  plaintiff's  points.*  • 

7.  The  answer  to  defendant's  point.''^ 

Mr.  E.  M.  Ihmham  and  Mr.  T.  J.  Ingfuim^  for  the  plaintiff  in 
error. 

Mr.  H.  F.  Maynard  and  Mr.  Ru%h  J.  Thomson^  for  the  defend- 
ant in  error. 

Opiniok,  Mr.  Justice  Sterrett: 

In  May,  1883,  at  suit  of  present  plaintiff,  W.  C.  Garey, 
against  O.  A.  Seeley,  a  considerable  quantity  of  lumber  was 
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replevied  by  the  sheriff  at  Dushore  Switch,  and  delivered  to 
plaintiff  in  the  writ.  Issue  was  joined  on  a  plea  of  property 
in  N.  K.  Woodward,  defendant  in  this  suit,  and  the  cause  was 
so  proceeded  in  that  a  verdict  in  favor  of  the  plaintiff  was 
rendered  and  judgment  entered  thereon.  That  judgment  was 
afterwards  afl5rmed  by  this  court,  and  Garey's  title  to  the  lum- 
ber was  thus  established :  Seeley  v.  Garey,  109  Pa.  801. 

It  is  claimed  by  plaintiff  that  the  lumber  in  controversy  in 
this  suit  was  part  of  the  larger  lot  embraced  in  the  action  of 
replevin ;  but,  whether  that  be  so  or  not,  the  evidence  tended 
strongly  to  show  that  his  title  thereto  was  the  same  as  to  any 
part  of  the  lumber  that  was  undoubtedly  replevied.  It  also 
tended  to  prove  clearly  that  the  defendant,  Woodward,  with 
knowledge  of  plaintiff's  title  to  all  the  lumber,  removed  and 
sold  the  portion  now  in  controversy.  The  fact  that  he  took  it 
and  converted  it  to  his  own  use,  was  not  seriously  disputed ; 
but  his  contention  was  that  it  was  not  actually  replevied,, and 
therefore  an  action  of  trespass  could  not  be  maintained  against 
him.  At  best,  this  defence  is  purely  technical  and  without 
merit ;  but  it  was  sustained  by  the  learned  judge  of  the  Com- 
mon Pleas,  and  he  accordingly  instructed  the  jury,  as  requested 
in  defendant's  second  point,  that  unless  they  found  from  the 
evidence  that  the  lumber  in  controversy  was  part  of  the  60,600 
feet  at  Dushore  Switch,  the  title  was  not  adjudicated  in  the 
replevin  suit  as  against  defendant,  and  their  verdict  should  be 
in  his  favor.  This  is  the  subject  of  complaint  in  the  seventh 
specification.  Substantially  the  same  instruction  is  complained 
of  in  the  third,  fourth,  and  fifth  specifications.  The  case  was 
thus  made  to  turn  solely  on  the  question,  submitted  to  the 
jury  as  a  question  of  fact,  whether  the  lumber  in  controversy 
was  or  was  not  included  in  the  replevin  suit.  In  that  we  think 
there  was  error,  because  there  was  evidence  from  'which  the 
jury  might  have  found  other  facts  suflBcient  to  warrant  a  ver- 
dict in  favor  of  plaintiff.  The  evidence  tended  strongly  to 
prove  that  the  lumber  in  controversy  was  part  of  a  larger  lot, 
the  title  to  which  was  in  plaintiff,  and  that  defendant  with 
knowledge  of  the  fact,  brought  home  to  him  in  the  trial  of  the 
action  of  replevin,  removed  and  converted  to  his  own  use  the 
part  now  in  controversy.  If  the  jury  had  so  found,  as  they 
might  have  done  from  the  evidence,  their  verdict  would  not 
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necessarily  have  been  for  defendant.  Under  such  circum- 
stances a  demand  on  defendant  for  the  lumber  would  have 
been  an  idle  ceremony. 

The  remaining  specifications  are  not  sustained.  The  last 
clause  of  plaintiff's  first  point,  the  refusal  of  which  is  com- 
plained of  in  the  fifth  specification,  could  not  have  been  af- 
firmed without  qualification.  It  would  have  been  error  to  do 
so,  and  hence  the  court  was  justified  in  refusing  it. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded.     . 


D.  VANHORN  ET  AL.  v.  J.  CORCORAN  ET  AL. 

BBBOB  TO  THE  COURT  OF  COMMON    PLEAS  OF  LYCOMING 

COUNTY. 

Argued  March  18, 188»— Decided  June  28, 1889. 
[To  be  reported.] 

1.  The  act  of  May  1,  1876,  P.  L.  89  (supplementary  to  the  limited  part- 
nership act  of  June  2,  1874,  P.  L.  271),  authorizing  subscriptions  to  the 
capital  of  a  limited  partnership  to  be  made  in  property  other  than  cash, 
contemplates  property  available  for  the  business  of  the  company  and 
for  the  payment  of  its  creditors. 

2.  The  certificate  must  set  forth,  in  its  statement,  such  a  description 
of  the  property  contributed  as  .will  enable  creditors  to  ascertain  preoLse- 
ly  of  what  the  property  consisted,  and  to  judge  of  its  value ;  otherwise, 
the  requirements  of  the  act  as  to  a  description  of  the  property  are  not 
complied  with. 

S.  Where  the  statement  of  the  recorded  certificate  showed  that  a  sub- 
scriber **  paid  in  merchandise,  lumber,  book  accounts  and  bills  receiva- 
ble, transferred  to  this  association,  $21,609.JS^.A»^n  cash  $3,390.82, 
making  a  total  subscription  Jg^.Xtf'^^'^^  ^iiption  of  the  property 

contributed  was  insufiicient. 

4.  In  such  case,  it  was  made  to  appear  that  the  $21,609.18,  so  contributed, 
represented  the  difiference  between  the  estimated  assets  and  liabilities 
of  a  firm  subscribing  to  the  capital  of  the  association,  and  if  the  state- 
ment had  certified  •*  in  this  respect  according  to  the  fact,"  the  organiza- 
tion would  have  been  defective. 

5.  Parties  doing  business  as  a  limited  partnership  under  a  defective  certi- 
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fieate  of  organization,  are  liable  as  general  partners  to  a  common  law 
action,  and  creditors  are  not  oonfined  to  the  remedy  provided  by  §  2,  of 
the  act  of  Jmie  2,  1874. 

Before  Paxson,  C.  J.,  Steerett,  Green,  Clark  and 
Williams,  JJ. 

No.  838  January  Term  1888,  Sup.  Ct. ;  court  below,  No. 
221  December  Term  1886,  C.  P. 

On  October  15,  1886,  Daniel  Vanhom,  Benjamin  GriflBn, 
Charles  M.  Vanhom  and  David  H.  Roberts,  trading  as  Van- 
horn,  Griffin  &  Co.,  brought  assumpsit  against  James  Corcoran 
and  Byron  L.  Richards,  late  doing  business  as  Corcoran,  Rich- 
ards &  Co.,  and  a  number  of  other  persons  and  copartnerships, 
together  doing  business  under  the  name  of  the  Luppert  & 
Kline  Furniture  Company,  Limited,  to  recover  upon  certain 
notes  given  for  the  value  of  merchandise  sold  and  delivered. 
The  defendants  pleaded  non-assumpsit,  payment,  payment  with 
leave  and  set-off. 

At  the  trial  on  January  28,  1888,  the  plaintiffs  put  in  evi- 
dence the  notes  upon  which  suit  was  brought,  and  also  the 
articles  of  association  of  the  Luppert  &  Kline  Furniture  Com- 
pany, Limited,  dated  August  12,  1882,  filed  and  recorded 
August  16, 1882.  These  articles  set  forth  the  association  of 
the  parties  executing  the  same  as  a  limited  partnership,  ^^  under 
and  in  pursuance  of  the  act  of  June  2, 1874,  P.  L.  271,  and  its 
several  supplements,"  and  contained  a  statement  which  in  part 
was  as  follows : 

First.  The  full  names  of  the  persons  so  associating  them- 
selves together  and  the  amount  of  capital  subscribed  by  each 
are  as  follows : 

George  Luppert,  who  subscribes         •        •        •        •  $35,000 
Isaac  Newton  Kline,  John  K.  Heilman  and  Abraham 
H.  Heilman,  doing  business  as  A.  H.  Heilman  & 

Company,  who  subscribe 25,000 

James  Corcoran  and  Byron  L.  Richards,  doing  busi- 
ness as  Corcoran,  Richards  &  Company,  who  sub- 
scribe       10,000 

Alexander  M.  Dean,  who  subscribes  ....  10,000 
John  Artley  Beeber,  who  subscribes  ....  10,000 
Morton  David  Banks,  who  subscribes  .         .     10,000 
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Second.  The  total  amount  of  the  capital  of  said  association 
is  one  hundred  thousand  dollars,  being  subscribed  this  day,  and 
to  be  paid  by  the  subscribers  thereto  as  follows :  Partly  by  the 
conveyance  and  transfer  of  certain  real  and  personal  property, 
and  partly  in  cash ;  the  whole  of  which  is  declared  to  be  of  the 
value  of  one  hundred  thousand  dollars,  and  is  scheduled  as 
follows : 

George  Luppert  paid  by  a  credit  on  the  purchase  , 
money  of  a  certain  piece  of  real  estate,  on  which 
is  erected  a  furniture  factory,  with  all  the  necessary 
machinery,  etc.,  lately  occupied  by  Luppert,  Kline 
&  Co.,  situate  in  Armstrong  township,  this  day  con- 
veyed to  this  association, $86,000 

Morton  D.  Banks  paid  by  securing  for  this  association 
a  further  credit  on  the  said  piu'chase  money  from 
the  said  George  Luppert,  for  the  real  estate  so  as 

aforesaid  conveyed, 10,000 

Isaac  N.  Kline,  et  al.,  doing  business  as  A.  H.  Heilman 
&  Co.,  paid  in  merchandise,  lumber,  book  accounts, 
and  bills  receivable,  transferred  to  this  association 
$21,609.18,  and  in  cash,  $3,390.82,  making  a  total 

subscription, 25,000 

James  Corcoran,  et  al.,  doing  business  as  Corcoran, 

Richards  &  Co.,  will  pay  by  delivering  to  this  asso- 

.  ciation,  poplar,   bass  and  ash  lumber,  at  market 

prices  during  the  five  months,  from  August  1, 1882, 

with  interest, 10,000 

A.  M.  Dean  will  pay  in  cash,  in  five  equal  monthly 

payments,  from  August  1,  1882,  with  interest,  .  10,000 
J.  A.  Beeber  will  pay  in  cash,  in  five  equal  monthly 

payments,  from  August  1, 1882,  with  interest,  .  10,000 
Third.  The  business  to  be  conducted  is  that  of  the  manu- 
facture and  sale  of  furniture  of  all  kinds,  with  the  right  to 
hold  real  estate,  either  as  purchasers  or  lessees,  and  the  loca- 
tion of  the  business  is  at  the  factory  in  Armstrong  township, 
Lycoming  county,  Pennsylvania. 

Fourth.  The  name  of  the  association  is  the  "Luppert  & 
Kline  Furniture  Company,  Limited." 

The  plaintiffs  then  rested,  when  the  defendants  called  Isaac 
N.  Kline,  and  made  the  following  offer : 
Vol.  cxxvn — 17 
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'  counsel  propose  to  show  by  the  witness  on  the 
her  witnesses,  that  I.  N.  Kline,  the  witness,  was 
treasurer  of  the  Luppert  &  Kline  Furniture  Com- 
[,  a  joint  stock  association  organized  under  the 
I,  1874,  and  its  supplements.     That  the  original 

the  said  certificate  of  association  paid  the  amount 
riptions  respectively  and  wholly  to  the  company 
md  in  the  manner  in  the  said  articles  of  association 
)t  that  in  the  case  of  James  Corcoran  and  Byron 
k  subscription  which  by  the  terms  of  the  article 
n  lumber,  and  was  actually  paid  in  cash  within 
om  the  date  of  the  organization  of  the  company, 
;  that  George  Luppert  conveyed  to  the  Luppert 
Lture  Company,  Limited,  real  estate  in  Armstrong 
ch  constituted  the  plant  of  the  company  so  or- 
le  purpose  of  manufacturing  furniture  ;  that  the 
ed  between  the  copartnership  so  formed  and  the 
juppert,  at  the  time  the  association  was  formed, 
)f  about  $52,000  ;  that  the  subscription  of  George 
it,  the  sum  of  $35,000,  was  paid  as  stipulated  in 
f  association,  being  an  allowance  by  him  of  the 
extent  of  the  purchase  money  ;  that  the  subscript 
.  Banks  of  $10,000  was  fully  paid  by  the  further 
de  by  said  Luppert  to  the  Luppert  &  Kline  Com- 
,  to  the  credit  upon  said  purchase  money,  making 
3  sum  of  $45,000,  and  that  the  balance  of  said 

to  wit,  the  sum  of  about  $8,000,  was  paid  by  the 
ish  to  the  said  Luppert ;  that  the  subscription  of 

K.  Heilmanand  A.  H.  Heilman,  amounted  to  the 
OO,  and  was  paid  as  follows  :  By  the  transfer  to 

limited,  of  merchandise,  lumber,  book  accounts 
livable,  the  sum  of  $21,609.18;  a  schedule  of 
the  time  duly  made,  and  the  value  of  the  proper- 
chedule  contained  appraised  at  their  true  cash 
it  the  remainder  of  said  subscription  of  $26,000 

N.  Kline  and  others  paid  in  cash,  being  the  sum 

ir,  that  on  December  29,  1884,  I.  N.  Kline,  J.  K. 
A.  H.  Heilman  sold  their  entire  interest  in  the 
iny  to  Henry  W.  Steinhelper  and  retired  from 
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said  company,  the  election  of  said  stockholder  to  membership 
being  immediately  made  by  said  stockholders  to  said  company. 
That  prior  to  that  date  the  plaintiffs  in  this  case  had  not  sold 
any  goods  to  said  company,  and  had  no  dealings  with  them 
whatever.  To  be  followed  by  actual  notice  to  these  plaintiffs, 
that  before  the  sale  was  made  upon  which  this  suit  is  founded, 
of  the  retirement  of  I.  N.  Kline  and  others  from  the  concern. 

The  purpose  being  to  show  compliance  by  the  subscribers 
with  the  terms  of  the  articles  of  association  ;  and  for  the  fur- 
ther purpose  of  showing  that  A.  H.  Heilman  and  others  can- 
not be  liable  in  any  event  as  general  partners  in  this  case  to 
these  plaintiffs. 

Plaintiffs'  counsel  object  to  the  offer,  so  far  as  it  does  not 
refer  to  the  withdrawal  of  the  firm  of  A.  H.  Heilman  &  Co., 
and  the  offer  to  prove  notice  to  the  plaintiffs  of  such  retire- 
ment, for  the  following  reasons :  (1)  Because  the  evidence 
cannot  be  offered  for  the  purpose  of  showing  compliance  with 
the  provisions  of  the  acts  of  assembly,  as  the  acts  of  assembly 
provide  that  a  statement  shall  be  filed  containing  certain  requi- 
sites, and  these  requisites  cannot  be  supplied  by  evidence  ali- 
unde, or  by  any  parol  testimony.  (2)  The  evidence  offered  is 
an  attempt  to  prove  by  parol  that  the  statement  filed  in  pursu- 
ance of  the  acts  of  assembly  contains  matters  that  are  not  in 
the  statement  itself ;  and  any  defect  in  the  statement  cannot 
be  aided  by  such  testimony :  it  is  a  record ;  recorded  in  pursu- 
ance of  an  act  of  assembly,  and  must  conform  in  every  par- 
ticular with  the  provisions  of  said  act  of  assembly.  The  de- 
fect therein  cannot  be  cured  by  any  schedule  or  any  matter 
that  is  not  contained  within  the  statement  itself,  and  recorded 
with  the  statement.  (3)  The  evidence  offered  would  only  be 
evidence  in  case  this  was  a  proceeding  to  enforce  the  balance 
on  the  subscription,  and  is  not  evidence  where  the  issue  is  as 
in  this  case,  where  parties  have  made  themselves  liable  by  rea- 
son of  non-conformity  with  the  acts  of  assembly. 

By  the  court:  Objections  overruled,  evidence  admitted; 
exception.** 

On  motion  of  the  plaintiffs'  attorneys,  the  pleadings  were 
amended  by  striking  the  names  of  I.  N.  Kline,  J.  K.  Heilman 
and  A.  H.  Heilman,  trading  as  A.  H.  Heilman  &  Co.,  as  de- 
fendants. 
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jlose  of  the  testimony,  the  court,  Cummin,  P.  J., 
ig  the  certificate  of  organization  of  the  furniture 
roceeded : 

articles  of  association  these  persons  agreed  to  form 
)artnership  under  the  acts  of  assembly  relating  to 
t.  On  the  day  these  articles  of  association  were 
o,  Mr.  Luppert  executed  a  deed  in  which  his  wife 
lis  limited  company,  for  real  estate  of  the  value  of 
iwo  or  fifty-three  thousand  dollars.  Now  on  the 
just  this  deed  was  filed  and  recorded :  this  put  the 
real  estate  in  this  limited  company.  Mr.  Luppert 
$35,000 ;  M.  D.  Banks  subscribed  $10,000 ;  A.  H. 
Co.  $25,000 ;  Corcoran,  Richards  &  Co.  $10,000 ; 
M.  Dean  $10,000,  and  J.  A.  Beeber  $10,000,  thus 
a  total  sum  of  $100,000,  which  was  the  amount  of 
ed  in  the  articles  of  association, 
this  capital  stock  paid  into  the  company  ?  The  evi- 
ar  and  satisfactory  that  the  real  estate  which  was 
by  Mr.  Luppert  to  this  company  was  of  the  value  of 
ration  named,  $52,000  in  round  numbers.  He  had 
ror  $35,000  of  the  stock ;  that  left  him  a  balance  of 
e  from  the  company  after  he  had  made  the  deed, 
who  had  subscribed  $10,000,  arranged  for  the  bal- 
i  $10,000  out  of  the  $17,000,  in  such  a  way  as  was 
to  Mr.  Luppert.  Mr.  Luppert  gave  the  credit, 
3ompany  received  that  credit.  That  left  a  balance 
A.  H.  HeUman  &  Co.  subscribed  $25,000.  They 
lubscription  partly  in  personal  property  and  partly 
I  the  evidence  is  clear  and  satisfactory  that  all  the 
sonal  property  was  of  the  value  it  was  represented  to 
*an,  Richards  &  Co.  subscribed  to  pay  in  lumber,  but 
a  cash  within  the  time ;  Alexander  M.  Dean  sub- 
jash  and  paid  in  cash ;  J.  A.  Beeber  subscribed  in 
id  in  cash.  The  real  estate  and  personal  property 
it  the  time  it  was  turned  in,  the  several  amounts  it 
at.  The  appraisements  had  been  made  by  disinter- 
5S,  and  the  evidence  is  satisfactory  that  the  whole 
k  of  $100,000  was  paid  into  this  limited  company  in 
equivalent. 
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The  next  day  we  come  to  is  April  22, 1885.  This  is  the 
day  when  this  bill  of  goods  was  sold  by  the  plaintiffs  to  this 
limited  company.  These  notes  in  suit  were  given  by  the  com- 
pany to  the  plaintiffs  in  May,  June  and  July,  1886.  This  lim- 
ited company  is  certainly  liable  for  this  debt,  and  under  a 
proper  action  a  judgment  would  certainly  be  entered  in  favor 
of  the  plaintiffe  against  the  company,  limited.  This  the  plaint- 
iffs now  ask,  but  they  claim  that  the  members  of  the  company, 
limited,  are  liable  as  general  partners,  and  as  such  seek  to 
hold  them  in .  this  action.  [They  claim  that  defective  state- 
ments were  made  at  the  formation  of  this  company,  limited ; 
not  false  or  fraudulent,  but  defective,  in  this,  that  they  do  not 
state  particularly  the  items  and  property  turned  in,  with  the 
respective  value  of  each  item  set  out.  The  statements  filed 
are  not,  perhaps,  as  fully  descriptive  as  they  should  have  been, 
but  surely  if  they  are  true,  if  the  fuU  value  was  there,  and 
the  company  received  the  benefit  of  it,  which  is  fuUy  estab- 
lished by  the  evidence,  it  is  the  same  as  if  the  whole  amount 
had  been  paid  in  cash.]  *• 

Persons  who  might  deal  with  this  company,  limited,  had  a 
right  to  expect  that  they  had  at  their  organization  one  hun- 
dred thousand  dollars  in  cash,  or  its  equivalent.  As  it  has  been 
shown  that  this  full  capital  has  been  paid  in,  I  cannot  believe  that 
more  is  required  of  the  members  of  this  company.  This  is  the 
chief  or  material  compliance  with  the  statute  under  which  they 
are  organized.  The  whole  capital  stock  was  then  paid  in. 
How  can  the  plaintiffs  say  that  they  were  misled,  or  suffered 
any  injury  by  statements  of  property  not  being  fully  descrip- 
tive, as  they  might  have  been,  when  this  technicality  is  without 
a  spark  of  merit,  and  ought  not  to  have  weight  in  determining 
this  case  under  the  facts  as  established? 

Sundry  points  have  been  submitted  by  counsel. 

The  plaintiffs'  counsel  respectfully  ask  the  court  to  charge 
the  jury  as  follows : 

1.  That  the  articles  of  association  filed  by  the  defendants, 
and  under  which  they  claim  to  have  been  organized  and  carried 
on  business  as  a  limited  copartnership,  are  defective  upon  their 
face,  in  that  the  description  of  the  property  subscribed  is  too 
general  to  enable  any  one  to  form  a  correct  estimate  of  the  ex- 
tent of  the  property,  and  gives  only  a  lumping  valuation. 
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which  renders  it  equally  difficult  to  judge  of  the  value  of  the 
property  subscribed,  and  is  therefore  not  a  compliance  with 
the  requirements  of  the  act  of  1876,  and  the  defendants  are 
liable  as  general  partners. 

9.  That  under  all  the  evidence  in  this  case  the  plaintiffs  are 
3ver. 

le  plaintiffs'  points  are  all  refused,  under  the 
lished  in  this  case.*  • 

counsel  respectfully  ask  the  court  to  charge  the 
i: 

defendants,  having  entered  into  an  association 
^f  June  2, 1874,  and  its  supplements,  and  having 
jiowledged  a  certificate  or  articles  of  association 
the  full  names  of  the  persons  associated,  the 
capital  of  said  association  subscribed  for  by  each, 
nt  of  capital,  and  when  and  how  to  be  paid,  the 
le  business  to  be  conducted  and  the  location,  of 
\e  of  the  association  with  the  word  "  Limited  " 
as  part  of  the  same,  as  provided  by  said  act,  the 

defendants  is  measured  by  their  subscriptions 
ad  no  suit  can  be  maintained  against  them  as 
rs. 

Luppert  &  Kline  Furniture  Company,  Limited, 
ble  for  the  debts  of  the  association,  and  that  the 
ptions  to  the  capital  stock,  if  any,  made  by  the 
actively,  can  only  be  collected  in  the  manner 
le  act  under  which  the  association  is  formed, 
i  against  the  association  itself, 
le  jury  believe  from  the  evidence  that  certain  of 

subscribed  and  paid  their  subscriptions  in  cash, 
or  more  of  the  defendants  subscribed  and  paid 
nd  part  in  property,  there  can  be  no  recovery^ 

the  defendants  in  tliis  action,  they  being  sued 
ners. 

as  the  legal  right  of  any  subscriber  to  the  capital 
iUppert  &  Kline  Furnituve  Company,  Limited, 
Dutions  to  the  capital  thereof  in  real  or  personal 
property,  at  a  valuation  to  be  approved  by  all  the 
members  subscribing  to  the  capital  of  said  association ;  and  any 
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defect  in  the  description  or  schedule  of  property  so  contributed, 
even  if  such  defect  exists,  can  only  affect  the  parties  so  subscrib- 
ing, and  only  to  the  extent  of  the  value  or  amount  of  such 
defective  subscription,  and  the  remedy  of  the  creditor  is  as  for 
unpaid  subscriptions  under  §  2  of  the  act  of  June  2, 1874. 
•  ♦♦♦•«♦« 

7.  That  under  all  the  evidence  in  this  case  the  verdict  must 
be  for  the  defendants. 

Answer :  As  to  the  first,  second,  third  and  fourth  points : 
These  points  relate  to  the  remedy  of  the  creditors  as  against 
the  limited  copartnership.  I  am  of  opinion  that  these  points 
should  be  affirmed.  The  second  section  of  the  act  of  June  2, 
1874,  relating  to  limited  companies,  provides  a  method  for  col- 
lecting unpaid  subscriptions.  That  should  be  considered  in 
connection  with  the  act  of  March  21,  1806,  4  Sm.  L.  332 :  "In 
all  cases  where  a  remedy  is  provided  or  duty  enjoined,  or  any- 
thing directed  to  be  done  by  any  act  or  acts  of  assembly  of  this 
commonwealth,  the  directions  of  the  said  acts  shall  be  strictly 
pursued ;  and  no  penalty  shall  be  inflicted  or  anything  done  agre^ 
ably  to  the  provisions  of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  acts  into  effect." 
This  act  of  1874  and  its  supplement  of  1876  are  widely  differ- 
ent from  the  act  of  1836.  That  act  contained  many  penalties, 
and  they  were  named  as  penalties.  K  persons  going  into  such 
a  partnership  did  not  do  this,  or  that,  or  omitted  to  do  this,  or 
that,  they  were  held  as  general  partners.  No  such  thing  is 
found  in  the  acts  of  1874  or  1876.  Both  the  latter  acts  relate 
to  a  different  kind  of  partnership.  The  law  in  relation  to  lim- 
ited companies  now  requires  that  the  members  must  pay  up 
their  capital  stock,  and  if  they  do  not,  or  if  they  do  it  in  such 
a  manner  that  it  may  be  declared  in  law  a  nullity,  then  there 
is  a  remedy  to  make  them  pay  their  subscription ;  and  it  seems 
to  me  that  there  is  a  full  remedy  provided  in  the  act  of  1874  to 
protect  everybody  against  these  companies.*® 

The  seventh  point  is  affirmed.** 

[Gentlemen  of  the  jury,  the  plaintiffs  have  not  made  out  a 
case  which  would  entitle  them  to  your  verdict.  You  will  there- 
fore render  your  verdict  for  the  defendants.]  *'' 
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The  jury  returned  a  verdict  for  the  defendants,  as  directed. 
Judgment  having  been  entered,  the  plaintiffs  took  this  writ, 
assigning  as  error,  inter  alia : 

1,  9.     The  answer  to  the  plaintiffs'  points.*  ® 

10,  15.  The  answers  to  the  defendants'  points.*®  ** 

■^he  portions  of  the  charge  embraced  in  [  ]  *®  *'' 
admission  of  the  defendants'  offer.** 

uel  Linn  (with  him  Messrs.  J,  J.  &  V,  JT.  Metzger 
'thur  2).  Williams^^  for  the  plaintiffs  in  error, 
cited:  Act  of  June  2, 1874,  P.  L.  271;  Act  of  May 
L.  89 ;  Maloney  v.  Bruce,  94  Pa.  249 ;  Eliot  v. 
8  Pa.  569 ;  Keystone  B.  &  S.  Co.  v.  Schoellkopf, 
32 ;  Bement  v.  Phila.  Brick  Co.,  5  W.  N.  58 ;  Bates 
Part.,  §  50  ;  Haggerty  v.  Foster,  103  Mass.  17,  19 ; 
Lbendroth,  69  N.  Y.  148,  152  (25  Am.  Rep.  158) ; 
ryant,  5  Allen  91 ;  Andrews  v.  Schott,  10  Pa.  55, 
ce  V.  Rosskam,  67  Pa.  330. 

.  Beeher  and  Mr.  H.  0.  McCormick^  for  the  defend- 
ir: 

ed  partnership  association  is  formed  under  the  act  of 
\  supplement  of  1876,  permitting  property  to  be  con- 
capital  if  properly  scheduled,  and  it  appears  by  the 
lied  that  some  of  the  members  paid  their  subscrip- 
itributing  property,  others  partly  in  cash  and  partly 
,  and  stiU  others  whoUy  in  cash,  and  on  the  trial  of  a 
t  to  make  the  members  liable  as  general  partners,  it  is 
the  cash  was  actually  paid  as  agreed,  and  that  the  pro- 
)ntributed  and  of  the  value  set  forth,  can  a  verdict  be 
gainst  all  the  members  as  general  partners,  because 
y  so  contributed  was  not  fully  itemized?    We  con- 
nder  the  statutes  and  the  decisions  of  this  and  other 
courts,  no  such  verdict  can  be  rendered :  Act  of  June  2, 1874, 
P.  L.  271 ;  Act  of  May  1,  1876,  P.L.  89;  Maloney  v.  Bruce, 
94  Pa.  252 ;  Keystone  B.  &  S.  Co.  v.  Schoellkopf,  11  W.  N. 
133 ;  Seibert  v.  Bakewell,  87  Pa.  506 ;  Act  of  March  21, 1806, 
4  Sm.  L.  332;  Koch  v.  Water  Co.,  65  Pa.  288;  Bement  v. 
Brick  Co.,  12  Phila.  494;  Brown  v.  Benner  Trap  Co.,  18  W. 
N.  114;  Lauder  v.  Tillia,  117  Pa.  304. 
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Opinion,  Mr.  Chief  Justice  Paxson  : 

The  first  assignment  of  error  presents  a  question  which  con- 
trols this  case.  It  alleges  that  "  the  court  erred  in  their  answer 
to  the  plaintiffs'  first  point,  which  point  was : — 

"  That  the  articles  of  association  filed  by  the  defendants,  and 
under  which  they  claim  to  have  been  organized  and  carried  on 
business  as  a  limited  copartnership,  are  defective  upon  their 
face,  in  that  the  description  of  the  property  subscribed  is  too 
general  to  enable  any  one  to  form  a  correct  estimate  of  the  ex- 
tent of  the  property,  and  gives  only  a  lumping  valuation,  which 
renders  it  equally  difficult  to  judge  of  the  value  of  the  property 
subscribed,  and  is  therefore  not  a  compliance  with  the  require- 
ments of  the  act  of  1876,  and  the  defendants  are  liable  as  gen- 
eral partners." 

The  answer  of  the  court  was :  "  Refused  under  the  evidence 
established  in  this  case." 

The  defendants  were  sued  as  general  partners.  Their  de- 
fence was  that  they  were  members  of  a  limited  partnership 
organized  under  the  act  of  June  2,  1874,  P.  L.  271,  and  its 
supplement  of  May  1, 1876,  P.  L.  89.  The  former  act  requires 
a  cash  capital ;  the  latter  allows  the  members  to  make  contri- 
bution to  the  capital  "  in  real  or  personal  estate,  mines,  or  other 
property,  at  a  valuation  to  be  approved  by  all  the  members 
subscribing  to  the  capital  of  such  association :  Provided,  That 
in  the  statement  required  to  be  recorded  by  the  first  section  of 
said  act,  subscriptions  to  the  capital,  whether  in  cash  or  pro- 
perty, shall  be  certified  in  this  respect  according  to  the  fact ; 
and  when  property  has  been  contributed  as  part  of  the  capital, 
a  schedule  containing  the  names  of  the  parties  so  contributing, 
with  a  description  and  valuation  of  the  property  so  contributed, 
shall  be  inserted." 

It  will  be  noticed  that  the  act  gives  a  wide  latitude  as  to  the 
kind  of  property  that  may  be  contributed  as  capital.  At  the 
same  time,  it  is  very  evident  that  it  contemplates  a  real  actual 
capital  in  cash,  or  in  property  available  for  the  business  of  the 
company  and  the  payment  of  its  debts.  It  was  never  intended 
that  the  property  contributed  as  capital  should  be  moonshine, 
wild-lands,  or  water-lots.  If  the  business  be  merchandising,  a 
stock  of  goods  and  the  store-house  in  which  they  are  contained 
would  be  legitimate ;  if  the  business  be  mining,  a  mine  with  its 
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mprovements  would  be  appropriate;  and  if 
he  factory  building,  with  its  machinery  and 
Dtured  and  unmanufactured,  would  be  in  the 
business,  and  therefore  a  proper  and  avail- 
to  capital.     The  point  of  these  remarks  will 

»ck  of  this  association  consisted  of  $100,000. 
was  contributed  in  cash.  An  examination 
shows,  however,  that  "Isaac  N.  Kline  et  al., 
A.  H.  Heilman  &  Company,  paid  in  raerchan- 
accounts,  and  bills  receivable,  transferred  to 
21,609.18,  and  in  cash  $3,390.82,  making  their 
$25,000." 

1  of  the  property  contributed  is  upon  aU  fours 
3d  in  Maloney  v.  Bruce,  94  Pa.  249,  of  which 
is  court :  "  This  is  not  the  kind  of  schedule 
Jie  act  of  1876.  The  description  is  too  gen- 
one  to  form  a  correct  estimate  of  the  extent 
and  a  lumping  valuation  renders  it  equally 
^{  values.  The  property  contributed  was  in- 
ivalent  of  a  cash  capital,  and  the  plain  object 
n  the  act  of  1876,  requiring  a  schedule,  was 
8  to  ascertain  precisely  of  what  the  property 
judge  of  its  value.  If  parties  seek  to  have 
of  a  partnership,  and  yet  limit  their  liability 
must  comply  strictly  with  the  act.  Where 
been  contributed,  scheduled  and  valued,  as 
rects,  there  is  no  payment  of  the  capital." 
1  in  this  case  is  even  more  vague  than  in 
.  It  consists  of  "  merchandise,  lumber,  book 
5  receivable."  A  creditor  looking  at  this  de- 
j  form  any  estimate  of  its  quantity,  character, 
practical  purposes  it  might  as  well  have  been 
iroperty  had  been  properly  scheduled,  an  esti- 
might  have  been  made  approximating  the 
istration,  if  the  general  and  indefinite  word 
3en  followed  by  the  words  "consisting  of 
i  o.  1  yellow  pine  flooring,"  almost  any  busi- 
lave  formed  a  fair  idea  of  its  value,  or  he 
lined  it  from  any  one  engaged  in  the  lumber 
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The  learned  counsel  for  the  defendants  below  evidently  felt 
the  strain  of  this  part  of  their  case  when  thej  made  the  offer 
of  evidence  embraced  in  the  eighteenth  assignment.  The  evi- 
dence referred  to  was  admitted  by  the  court,  and  if  properly 
assigned  for  error  we  would  discuss  and  rule  the  point.*  As 
it  was  not  properly  assigned,  we  refer  to  it  merely  to  say  that 
the  evidence  received  in  support  of  it  only  made  the  defend- 
ants' case  so  much  the  worse.  For  it  thus  appeared  that  the 
defendants  did  not  contribute  any  specific  property  at  all ; 
they  merely  contributed  their  interest  in  a  firm,  with  esti- 
mated assets  of  $75,000  and  certain  debts  of  $53,000.  The 
value  of  the  difference  between  the  two  was  the  alleged  con- 
tribution of  $21,609.18.  .  The  assets  of  the  firm,  estimated  at 
$75,000,  were  turned  over  to  the  limited  partnership,  subject 
to  $53,000  of  debts  which  the  latter  assumed  to  pay.  It  is 
easy  to  see,  therefore,  why  there  was  no  schedule  of  the  pro- 
perty contributed.  There  was  no  property  to  schedule.  The 
whole  of  it  in  equity  was  liable  to  creditors,  and  could  not  be 
withdrawn  from  them  without  fraud  until  the  last  dollar  of 
the  debts  of  the  firm  was  paid.  So  that  instead  of  property 
the  defendants  contributed  a  mere  equity,  to  wit,  whatever 
was  left  of  the  assets  of  the  firm  after  the  payment  of  its 
debts.  Their  allegation  in  the  certificate  that  they  had  con- 
tributed $21,609.18  in  property  was  inaccurate,  and  came  dan- 
gerously near  being  a  false  statement,  though  I  do  not  think 
it  was  so  intended.  Had  the  certificate  set  forth  that  their 
contribution  consisted  of  their  interest  in  a  firm  subject  to  the 
payment  of  its  debts,  it  would  have  conformed  to  the  truth,  but 
it  would  not  have  been  a  compliance  with  the  act  of  1876. 
That  act  contemplates  such  contributions  as  shall  be  available 
to  aid  the  business  and  pay  the  creditors  of  the  limited  part- 
nership. Of  what  use  was  this  contribution?  It  could  not 
properly  be  made  available  until  the  debts  were  paid.  To  turn 
the  property  and  pay  $53,000  of  debts  requires  time.  In  the 
meanwhile  the  debts  are  drawing  interest,  and  by  the  time  the 
assets  are  converted,  even  if  there  is  no  shrinkage,  there  may 
be  little  surplus  left.  The  court  below  was  evidently  misled 
by  the  idea  that  the  assets  were  worth  their  estimated  value  of 

♦  See  Hawes  v.  O'Reilly,  126  Pa.  440;  Battles  v.  Sliney,  126  Pa.  460. 
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175,000.  Conceding  that  they  were,  it  by  no  means  follows 
hat  the  margin  between  the  assets  and  the  debts  was  worth 
121,609.18.  The  evidence  does  not  show  that  it  was,  or  that 
he  company  has  realized  any  such  sum,  or  any  sum  whatever, 
iter  the  payment  of  the  $53,000. 

The  defendants  contend,  however,  that  even  if  there  was 
.n  irregularity  in  the  formation  of  the  association,  they  are  not 
iable  as  general  partners,  but  that  the  plaintiffs  must  proceed 
mder  the  act  of  1874,  as  was  done  in  Maloney  v.  Bruce,  supra, 
tis  true,  in  that  case  there  was  no  attempt  to  hold  the  defend- 
kUts  as  general  partners;  the  suit  was  against  the  company, 
,nd  after  judgment,  leave  was  granted  to  take  out  execution 
against  the  defaulting  member.  The  creditor  there  had  his 
lection  to  proceed  against  the  association  as  a  valid  organiza- 
ion  and  pursue  the  remedy  pointed  out  by  the  act  of  1874,  or, 
o  hold  all  the  members  liable  as  general  partners.  He  chose 
he  former.  In  the  case  in  hand,  the  creditors  elected  to  treat 
he  members  as  general  partners,  or  as  liable  as  such.  This 
hey  had  a  perfect  right  to  do.  Prima  facie,  a  firm  transacting 
)usiness  is  a  general  partnership.  It  can  only  shelter  itself 
)ehind  the  act  of  1874  and  its  supplements  by  showing  a  strict 
ompliance  with  the  law.  It  was  said  in  Eliot  v.  Himrod,  108 
i^a.  669,  "  Each  partner  is  liable  unless  saved  by  statute.  If 
he  partners  have  not  complied  with  the  statutory  requisites  a 
imited  partnership  has  not  beefi  formed."  To  the  same  effect 
3  Maloney  v.  Bruce,  supra.  This  is  tlie  key  to  the  whole  sit- 
lation.  A  limited  partnership  that  has  not  complied  with  the 
aw  of  its  creation  is  not  a  limited  partnership  at  all ;  it  is, 
lowever,  a  partnership  in  which  all  the  members  are  liable  as 
tt  common  law.  If  the  defect  appears  upon  the  face  of  the 
lertificate,  it  is  the  duty  of  the  court  to  rule  it  as  a  question  of 
aw.  It  would  lead  to  more  than  confusion  to  permit  a  defec- 
ive  schedule  like  this  to  be  supplemented  by  evidence  to  show 
hat  there  really  was  property  and  that  it  was  of  the  value  in- 
licated.  It  would  open  the  door  to  all  kinds  of  fraud  and 
)erjury,  and  no  man  could  know  whether  such  an  association 
vas  a  valid  limited  partnership,  until  after  the  verdict  of  a 
ury. 

As  there  were  no  disputed  facts  in  this  case,  the  learned 
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judge  below  should  have  given  the  jury  a  binding  instruction 
to  find  for  the  plaintiffs  for  the  full  amount  of  their  claim. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 


APPEAL  OF  HARMONY  LODGE,  I.  O.  O.  F. 
[Will  op  Edmund  C.  "Wiseman,  Deceased.] 

PBOM  THE  DECREE  OP  THE   ORPHANS'   COURT   OP   PHHiA- 
DELPHLA  COUNTY. 

Argued  April  4, 1889— Decided  June  28,  1889. 

Where,  upon  the  hearing  of  a  citation  to  show  cause  why  an  issue  devi- 
savit  vel  non  should  not  be  ordered  on  the  ground  of  mental  incapacity, 
the  testimony  submitted  disclosed  that  the  only  allegation  against  the 
mental  soundness  of  the  testator  was  a  habit  of  periodical  but  ex- 
cessive drinking ;  that  not  even  ordinary  intoxication  at  the  time  the 
testamentary  paper  was  executed  was  established ;  and  that  the  instru- 
ment was  dictated  by  the  testator  and  well  understood  by  him  at  the 
time  and  after,  there  was  no  sufficient  evidence  upon  which  a  verdict 
adverse  to  the  instrument  in  question  should  be  sustained,  and  it  was 
not  error  to  refuse  the  issue. 

Before  Sterrett,  Green,  Williams,  McCollum  and 
Mitchell,  J  J. 

No.  214  January  Term  1889,  Sup.  Ct.;  court  below,  No. 
and  term  not  given. 

On  February  3,  1887,  the  Harmony  Lodge,  I.  O.  O.  F.  No. 
16,  filed  an  appeal  from  the  decree  of  the  register  of  wills  of 
Philadelphia  county,  admitting  to  probate  the  will  and  codicil 
of  Edmund  C.  Wiseman,  deceased ;  praying  for  an  issue  devi- 
savit  vel  non  in  respect  of  the  codicil  to  said  will. 

After  argument  upon  the  testimony  submitted  by  depositions 
taken,  the  court,  Hanna,  P.  J.,  on  July  7,  1888,  filed  the  fol- 
lowing opinion,  in  which  the  facts  are  sufficiently  recited : 
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nony  in  this  matter  it  appears  that  testator, 
executed  his  last  will  and  testament,  whereby 
)r  the  interment  of  Ins  remains  by  the  Har- 
>dd  Fellows  of  this  city,  he  bequeathed  both 
aiary  legacies,  among  which  the  sum  of  $50 
I*,  then  in  his  employ  for  several  years,  and 
to  Harmony  Lodge,  in  trust  to  invest  for  the 
i  of  the  Odd  Fellows'  Home.  To  this  Lodge 
i  the  residue  of  his  estate  absolutely.  Testa- 
ited  the  presiding  officer  of  the  lodge  at  the 
3e,  and  Samuel  Wistar,  executors  of  his  will, 
!  sum  of  $50,  as  compensation  for  his  services, 
satisfactory  to  himself,  he  subsequently  con- 
3  provisions  of  his  will  respecting  the  bequest 
e,  and  accordingly  on  February  4,  1886,  al- 
j  after  the  date  of  his  will,  executed  a  codi- 
voked  the  directions  for  the  interment  of  his 
,  and  also  the  bequest  of  $50  to  Samuel  Wis- 
r  sum  of  $50  to  him  as  commissions  as  exec- 
thereof  bequeathed  to  him  the  stock,  fixtures 
his  cigar  store.  He  further  revoked  the  be- 
Lodge,  and  the  appointment  of  its  presiding 
3  executors,  and  bequeathed  the  sum  of  $500, 
LI  he  had  bequeathed  to  said  lodge,  to  his 
[.  Coleman,  whom  he  also  appointed  an  exec- 
full  compensation  for  his  services  as  such. 
IS  prepared  by  testator's  attorney,  to  whom 
iously  he  had  given  the  necessary  instruc- 
b  had  been  carefully  read  to  him  and  com- 
ivritten  memoranda,  was  executed  in  the 
torney  and  an  employee  in  his  cigar  store,  as 
sses.  It  will  be  observed  that  none  of  the 
its  contained  in  the  will  were  disturbed  or 

nmarried  and  without  childien  ;  his  nearest 
ither,  who  still  survives,  and  it  may  be  well 
fh  not  a  legatee  either  by  will  or  codicil,  is 
tant.  A  few  weeks  after  the  execution  of 
)r,  having  long  contemplated  an  ocean  voy- 
n  his  father  to  accompany  him.     They  sailed 
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together  in  March,  1886,  for  Europe,  where  they  remained 
about  two  months. 

For  some  time  previous  to  testator's  visit  abroad,  he  had 
complained  of  failing  health,  superinduced  beyond  doubt  by 
too  frequent  use  of  spirituous  liquors.  For  nearly  ten  years 
he  had  wholly  abstained,  but  in  the  summer  of  1885  resumed 
the  habit  of  excessive  tippling.  He,  however,  attended  to  his 
business,  which  had  proved  lucrative  during  his  years  of  sobri- 
ety, although  from  about  the  time  mentioned,  in  the  main  it 
was  committed  to  the  management  of  his  trusted  employee, 
Samuel  Wistar.  The  habit  which  had  become  fixed  and  a 
species  of  chronic  disease  with  testator,  was  deeply  deplored 
by  him,  and  led  him  to  endeavor  to  escape  its  thraldom  by  vol- 
untarily becoming  an  inmate  of  that  excellent  and  benevolent 
institution,  the  Franklin  Reformatory  Home,  where,  upon 
seven  separate  occasions  between  July,  1885,  and  August, 
1886,  he  was  admitted  for  treatment.  He  remained  at  the 
home  periods  ranging  from  three  days  to  two  weeks,  and 
strange  to  say,  on  each  occasion  he  went  to  the  home  entirely 
sober,  would  go  out  and  return  sober,  transact  business  while 
there,  and  the  superintendent  testified,  "I  never  saw  him 
drunk,  and  we  never  treated  him  as  a  drunken  man."  Testii- 
tor's  apparent  reason  for  seeking  the  retirement,  regimen  and 
discipline  of  the  institution  was,  if  possible,  to  overcome  the 
terrible  appetite  for  strong  drink  to  which  he  eventually  suc- 
cumbed. His  last  visit  to  the  home  was  in  August,  1886, 
which  unfortunately  was  of  but  three  days  duration.  He  then 
returned  to  his  own  residence.  The  old  appetite  reasserted  its 
sway,  and  finally,  after  an  iUness  of  three  or  four  months,  the 
disease,  cirrhosis  of  the  liver,  from  which  he  suffered,  and  was 
produced  by  his  intemperance,  culminated  in  his  death  on 
November  2,  1886. 

The  validity  of  the  codicil  is  now  denied  by  Harmony 
Lodge,  and  it  is  asserted  it  should  be  set  aside  upon  two 
grounds,  firat,  that  at  the  time  of  its  execution  testator  was 
not  of  sound  and  disposing  mind  and  memory;  and  that 
second,  its  execution  was  produced  by  undue  influence. 

The  last  reason  assigned  we  will  first  dispose  of.  And  it 
will  suiBce  to  say  that  it  was  neither  urged  at  the  argument 
nor  attempted  to  be  supported  by  testimony. 
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naining  reason,  the  alleged  testamentary  inca- 
yr  at  the  date  of  the  execution  of  the  codicil, 
3,  after  a  careful  examination  of  the  entire  tes- 
t  only  is  the  contrary  satisfactorily  shown,  but 
B  justified  in  imposing  upon  the  parties  inter- 
aaU  estate  the  expense  and  delay  incident  to  a 
Bre,  upon  the  vague,  meagre  and  indefinite  testi- 
by  the  contestants,  a  verdict  against  the  valid- 
l  should  be  permitted  to  stand, 
tary  capacity  of  the  testator  at  the  date  of  his 

by  contestants  ;  but  they  allege  and  attempt 
L  February  4,  1886,  the  date  of  the  codicil,  he 

from  the  use  of  alcoholic  stimulants  as  to  be 
rehend  the  testamentary  act,  and  incapable  of 
sposition  of  his  estate. 

I  testimony  produced  by  the  contestants,  it  is 
itor,  a  day  or  two  prior  to  the  date  named,  sent 
srho,  when  he  called  at  testator's  residence,  had 
th  him  alone ;  and,  as  appears  from  the  testi- 
borney  subsequently,  this  was  the  occasion  he 
tions  from  the  testator  for  the  preparation  of 
vas  handed  the  memoranda  therefor  written  by 

Iso  show  that  testator  attended  to  some  of  the 
Lsiness  immediately  prior  to  the  execution  of 
ough  at  its  date  he  was  confined  to  his  room 
I  gave  to  it  personal  supervision  prior  to  the 
5il.  That  testator,  prior  to  February  4, 1886, 
ing  intoxicating  liquor  immoderately  is  clear, 
)ny  of  the  physician  who  was  called  to  attend 
5.  He  testifies  that  when  he  saw  testator  "he 
s,  weak  and  suffering  from  mental  and  physical 
e  time ;  it  was  attributed  to  over  stimulation  ; 
iS  when  he  would  be  able  to  make  or  alter  a 
time  T  saw  him,  and  there  were  times  when  he 
-ent  to  do  so,  that  is  to  make  or  alter  a  will." 
question,  "  was  he  drunk  or  sober  when  you 
uary  4,  1886  ?  "  the  witness  said,  "  it  would  be 
le  to  say  yes  or  no,  as  I  saw  him  then  for  the 
le  was  troubled  with  delusions  and  saw  figures 
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on  the  wall,  and  spoke  of  having  seen  theni  during  the  night 
and  heard  voices." 

This  witness  further  testified  that  in  his  opinion  testator  did 
not,  at  the  time  of  his  visit,  possess  a  sound  mind,  memory  and 
understanding,  from  the  incoherency  of  his  conversation,  his 
nervousness  and  suffering  from  over  stimulation,  but  such  a 
person  may  afterwards  be  of  a  sound  mind,  memory  and  under- 
standing ;  that  testator  held  his  hands  to  his  head,  complained 
of  noises  and  confusion  he  had  heard  during  the  night,  in  his 
head,  and  ^^  was  crying  at  the.  time  he  was  making  these  re- 
marks to  me ; "  that  while  in  his  opinion  testator  was  not  suf- 
fering from  incipient  mania  a  potu,  the  direct  result  of  over 
stimulation  as  ordinarily  seen  in  drunkenness,  yet  he  had  evi- 
dently been  drinking  a  number  of  days  before  he  saw  him,  and 
was  in  that  condition  of  mania  a  potu  produced  by  a  with- 
drawal of  stimulants  after  over  stimulation ;  and  consequently 
he  considered  it  imprudent  to  withhold  all  liquor  from  him 
and  directed  his  attendant  to  allow  him  a  certain  quantity  at 
stated  intervals. 

So  far  as  appears  from  the  testimony,  this  witness,  who  is 
produced  as  the  attending  physician  and  expert,  made  but  a 
single  professional  visit  to  the  testator  of  less  than  one  hour's 
duration,  which  happened  to  be  upon  the  day  the  codicil  was 
executed;  and  he  does  not  venture  to  say  that  testator  was 
intoxicated  or  so  stupefied  from  the  use  of  liquor  as  to  be 
mentally  incapable  of  a  testamentary  act. 

But  two  other  witnesses  were  produced  by  the  contestants. 
One  a  nurse  or  attendant  upon  testator,  who  at  his  request 
performed  such  services  for  him  from  February  1st,  for  a  period 
of  six  days,  and  was  at  testator's  house  in  a  room  adjoining  that 
occupied  by  him  at  the  execution  of  the  codicil,  saw  the  attor- 
ney and  the  other  attesting  witness,  and  after  their  departure 
was  informed  by  testator  he  had  changed  his  will  by  giving  the 
$500  he  had  intended  for  the  old  men  at  the  home  to  his  cousin ; 
and  this  same  witness  admitted  that  testator,  while  he  did  not 
then  inform  her  he  had  also  bequeathed  his  store  and  business 
to  Samuel  Wistar,  yet  on  a  previous  occasion,  after  the  execu- 
tion of  his  will,  he  stated  to  her  that  such  was  his  intention. 
And  during  the  last  illness  of  testator  he  caused  the  will  and 
codicil  to  be  taken  fi*om  the  box  in  which  he  placed  them  in 
Vol.  cxxvn — ^18 
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and  read  to  her  in  his  presence  by  a  friend  of  the 
;^ho  was  not  produced  to  testify.  This  witness, 
icribes  the  repeated  efforts  of  testator  to  obtain 
•equent  drinking  by  day  and  night,  his  manner 
agle  interview  with  the  physician  as  related  by 
b  does  not  undertake  to  say  that  at  the  execution 
.  of  which  she  was  practically  a  witness  and  her- 

in  the  will,  he  was  intoxicated,  or  so  much  under 

of  liquor  that  he  was  unconscious  of  the  testa- 
le  then  performed,  and  incapable  of  intelligently 
his  estate. 

ony  of  the  remaining  witness  for  contestants  has 
Qy  bearing  upon  the  question,  and  it  is  extremely 
ether  the  incidents  related  by  her  occuri-ed  prior 
t  to  the  execution  of  the  codicil, 
fius  fully  referred  to  the  contestants'  case  to  show 
harmony  Lodge  is  doubtless  disappointed  by  the 
tator  to  bequeath  it  the  legacies  he  primarily  con- 
5t  his  undoubted  right  to  dispose  of  his  property 

best  must  be  respected  and  maintained,  as  much 
te  as  in  his  prior  disposition  of  it ;  and  such  dis- 
lot  be  interfered  with  nor  frustrated,  except  upon 
isfactory  proof  of  mental  incapacity  at  the  time  of 

his  previous  testamentary  act,  or  that  his  power 
ader  the  subjection  and  improper  influence  of  an- 
}  in  reality  the  codicil  was  the  will  of  the  latter, 
e  testator. 

ony  on  the  part  of  the  contestants,  while  it  shows 
X)  have  been  addicted  to  the  immoderate  use  of 
liquors,  yet  he  was  not  a  sot,  reeling  and  stagger- 
e  public  gaze.  He  was  conscious  of  his  infirmity, 
bo  be  a  disease,  and,  as  he  finally  realized,  uncon- 
[e  sought,  by  retirement  to  the  Franklin  Home, 
the  appetite  he  knew  would  prove  his  ruin,  but 
e  and  relapse  into  his  former  habit.  And  at  the 
iition  of  the  codicil  he  was  seeking  recovery  from 
)n  produced  by  abstaining  from  proper  food  and 
1  use  of  stimulants.  Yet  the  evidence  is  indisput- 
the  same  time  he  was  successful  in  business  and 
1  supervision  to  his  store  and  over  his  employees. 
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And  such  was  his  concealment  of  his  intemperance  that  his 
father,  those  with  whom  he  had  business  dealings,  and  even  the 
officials  of  the  Franklin  Home,  were  either  in  total  ignorance 
of  his  habit  or  of  its  extent.  That  at  the  time  of  the  execu- 
tion of  the  codicil,  testator,  although  sujffering  as  stated,  was 
rational  and  fully  comprehended  the  nature  and  character  of 
the  testamentary  paper,  we  think  there  can  be  no  question,  and 
this  is  shown  by  the  testimony  of  the  principal  witness  for 
the  contestants,  by  his  declaration  to  her  immediately  after  the 
codicil  was  executed.  And  that  testator  fully  comprehended 
his  surroundings  and  his  condition  is  further  evident  irom  his 
retiring  §igain  to  the  Franklin  Home  the  second  day  after  the 
date  of  the  codicil,  where  he  remained  two  weeks,  and  soon 
afterwards  he  with  his  father  visited  Europe  as  already  stated. 

We  have  not  referred  to  the  testimony  on  the  part  of  the 
proponents,  as  it  is  unnecessary.  But  it  may  be  said  that  while 
some  of  the  witnesses  recognized  the  intemperate  habits  of  tes- 
tator, others  with  whom  he  had  business  transactions  were  not 
aware  of  it.  Both  the  counsel  who  prepared  the  codicil  and 
the  other  subscribing  witness  are  clear  and  convincing  upon 
the  entire  testamentary  capacity  of  the  testator  at  the  time  of 
its  execution ;  and,  with  the  superintendent  of  the  Franklin 
Home,  all  unite  in  their  testimony  that  he  was  possessed  of 
unusual  business  qualifications,  determined  will,  generous  im- 
pulses and  benevolent  disposition  ;  so  that  it  is  not  a  matter  of 
surprise,  that  he,  unmarried  and  childless,  should  conclude  to 
carry  out  his  previously  expressed  intention  of  rewarding  his 
faithful  employee,  and  upon  the  eve  of  his  departure  execute 
the  codicU  bequeathing  him  his  store,  gxjd-will,  etc.,  and,  pre- 
ferring his  cousin  to  the  lodge  of  which  he  was  a  member,  be- 
queathed him  the  legacy  he  had  before  intended  for  the  lodge. 

It  is  with  pleasure  we  commend  the  industry  and  ability 
shown  by  the  counsel  for  the  contestants  who  has  presented 
the  case  for  our  consideration  ;  but,  notwithstanding  the  eam- 
^tness  evinced  by  her,  for  the  reasons  stated  we  must  dismiss 
the  appeal  and  refuse  the  issue,  the  costs  to  be  paid  by  the  con- 
testants. 

A  decree  refusing  the  issue  prayed  for,  having  been  entered 
in  accordance  with  this  opinion,  the  Harmony  Lodge  took  this 
appeal,  assigning  the  decree  of  the  court  as  error. 
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rie  B.  Kilgore^  for  the  appellant, 
cited:  DuflBeld  v.  Robeson,  2  Harr.  (Del.)  375, 
on  WiUs,  part  I.,  161-2  ;  Shelford  on  Lunacy,  274 ; 
iuxton,  2  Aik.  167  (16  Am.  Dec.  691). 

'ge  L.  Crawford  (with  whom  was  Mr.  Q-eorge  M. 
the  appellee. 

Mb.  Justice  Gbeen: 

atient  and  careful  reading  of  all  the  testimony  in 
pels  us  to  say  that  there  is  absolutely  no  evidence. 
x)n  which  it  would  be  at  all  possible  to  sustain  a 
jrse  to  the  will  in  question.  We  concur  fully  with 
lid  in  the  opinion  of  the  learned  court  below,  and 
3cree  for  the  reasons  there  stated.  There  are  really 
proof  which  show,  or  even  tend  to  show,  a  condi- 
ital  unsoundness  at  the  execution  of  the  codicil, 
dnion  expressed  that  is  worth  a  moment's  consid- 
hat  of  Dr.  Strittmatter,  and  he  was  unable  to  say 

testator  was  drunk  or  sober,  or  had  incipient  symp- 
lia  a  potu,  at  the  time  he  saw  him.  The  testator 
g  from  the  effects  of  overstimulation,  and  exhibited 
h  not  by  any  means  the  worst,  of  the  symptoms  of 
ion.  The  doctor  says :  "  He  was  very  nervous, 
luflfering  from  mental  and  physical  prostration  at 
t  was  attributed  to  over-stimulation."     He  adds, 

times  when  he  would  be  able  to  make  or  alter  a 
the  time  I  saw  him,  and  there  were  times  when  he 
oherent  to  do  so,  that  is,  to  make  or  alter  a  will." 
)f  the  testimony  of  this  witness  shows  a  condition 
d  body  constantly  seen  in  persons  who  have  been 
iiol  ill  excess,  but  he  does  not  state  a  single  fact 
rits  in  any  degree  a  condition  of  mental  unsound- 
ing  an  inability  to  comprehend  the  nature  and  char- 

testamentar}'  act  or  the  particular  manner  of  itu 
^he  instance  in  question.  So  far  from  this  being  the 
itestant's  chief  witness,  Elizabeth  Lee,  testified  that 
told  her  immediately  after  the  codicil  was  executed, 

changed  the  will,  and  "  had  taken  away  five  hun- 

from  the  old  men  at  the  home  and  had  given  it  to 
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Billy  Coleman."  As  this  was  precisely  what  he  had  done,  this 
testimony  is  proof  conclusive  that  the  testator  was  thoroughly 
acquainted  with  the  contents  of  the  codicil,  and  that  he  knew 
the  objects  and  extent  of  his  bounty  both  in  the  will  and  codi- 
cil, and  the  exact  change  which  the  latter  made  in  the  former. 

The  testimony  of  the  two  women,  the  only  other  witnesses 
for  the  contestants  who  expressed  opinions,  is  of  the  most  in- 
consequent and  frivolous  character,  unsupported  by  any  facts 
tending  to  show  actual  unsoundness  of  mind.  If  we  regard 
the  testimony  of  the  proponents,  it  is  simply  overwhelming. 
The  codicil  was  written  by  an  attorney  entirely  disinterested, 
and  solely  at  the  dictation  of  the  testator,  who  subsequently 
read  it  over,  and  said  he  was  satisfied^  and  then  executed  it  in 
the  presence  of  two  subscribing  witnesses,  both  of  whom  tes- 
tified that  he  was  perfectly  sound  and  rational  at  the  time.  A 
number  of  other  witnesses  who  had  known  him  long  and  inti- 
mately, testified  that  he  was  a  man  of  unusual  force  of  mind, 
and  entirely  sound  at  all  times.  The  testator  went  to  Europe, 
after  the  codicil  was  executed,  with  his  father,  and  was  gone 
several  months,  attended  to  business  when  at  home,  and  in  all 
respects  conducted  himself  as  a  rational  man.  He  was  given 
to  the  bad  habit  of  excessive  diinking  at  times,  but  knew  his 
failing  well,  and  voluntarily  went  to  a  home  for  inebriates  a 
number  of  times  in  order  to  avoid  indulgence.  Those  who 
knew  him  best,  both  at  the  home  and  in  his  business,  and  who 
were  entirely  impartial  and  disinterested,  most  emphatically 
pronounced  him  of  perfectly  sound  mind  at  all  times. 

When  it  is  considered  that  the  only  allegation  against  his 
mental  soundness  was  his  habit  of  excessive  drinking;  that 
this  was  not  continuous,  but  periodical ;  that  the  fact  of  even 
ordinary  intox;ication  at  the  time  the  codicil  was  executed  is 
not  proved,  and  that  it  is  proved  without  contradiction  that 
the  codicil  was  dictated  by  himself  and  perfectly  well  under- 
stood by  him  both  at  the  time  of  execution  and  after,  it  would 
be  an  act  of  judicial  unwisdom  to  subject  the  parties  to  the 
cost  and  vexation  of  a  trial  that  could  have  but  one  result,  and 
that  prejudicial  to  the  appellant.  We  are  most  clearly  of  opin- 
ion that  the  issue  was  properly  refused  by  the  court  below. 

Decree  affirmed  and  appeal  dismissed  at  the  cost 
of  the  appellant. 
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LTH  V.  WILKES-BARRE  ETC.  RY.  CO. 

COURT   OF  QUARTEB   SESSIONS   OF  LUZBBNE 
COUNTY. 

id  April  15,  1889— Decided  June  28,  1889. 
[To  be  reported.] 

Y  company,  as  required  by  its  incorporating  act,  ob- 
of  borough  authorities  to  occupy  a  public  street,  but 
at  its  track  should  be  laid  in  the  centre  line  thereof 
sr  that  vehicles  could  cross  without  hindrance, 
lid  in  the  centre  line  of  the  street,  as  required  by  the 
but  upon  an  open  space  formed  by  the  intersection  of 
i  was  a  slight  deflection  of  the  track  from  the  centre 
the  private  property  of  the  company. 
Dg  indicted  for  maintaining  a  nuisance  in  unlawfully 
eet  by  means  of  its  track,  in  the  absence  of  any  aver- 
nent,  or  in  an  offer  of  proof,  that  the  structure  of  the 
on,  interfered  in  point  of  fact  with  public  travel  in 
ere  location  of  it  did  not  constitute  a  nuisance,  and 
ssible. 

^,  C.  J.,  Sterrett,  Green,  Williams  and 

Term  1889,  Sup.  Ct. ;  court  below.  No.  256 
1887,  Q.  S. 

r,  1887,  the  grand  jury  returned  as  a  true  bill 
larging  that  on,  etc.,  at,  etc.,  the  Wilkes- 
ton  Street  Railway  Company,  a  body  corpo- 
rfuUy  did  erect,  set  up,  establish,  maintain, 
itinue,  and  still  do  keep  up  and  continue  a 
and  public  nuisance,  to  wit :  by  unlawfully 
)ans  of  the  railway  track  of  the  said  company, 
ighway,  to  wit :  Railroad  street,  in  the  bor- 
in  said  county,  beginning  at  the  intersection 
L  Main  street,  in  said  borough ;  thence  along 
ilroad  street  to  the  easterly  line  of  said  bor- 
good  citizens  of  this  commonwealth  caniTot 
long  the  same  without  great  danger  and  in- 
le  great  damage  and  common  nuisance  of  all 
le  commonwealth,  contrary,"  etc. 
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At  the  trial  on  June  28, 1889,  the  commonwealth  put  in  evi- 
dence the  act  of  April  14, 1859,  P.  L.  (1860)  888,  incorporat- 
ing the  company,  which  providing  inter  alia  as  follows : 

*' Section  4.  That  before  the  said  company  shall  commence 
to  use  any  street  or  streets  in  the  boroughs  of  Wilkes-Barre  and 
Kingston,  the  consent  of  the  councils  of  said  boroughs  shall 
first  be  obtained ;  and  the  councils  may  from  time  to  time,  by  or- 
dinances, establish  such  regulations  in  regard  to  said  railway, 
as  may  be  required  for  the  purpose  of  grading,  etc.,  along  said 
streets,  and  also  to  prevent  obstructions  thereon,"  etc. 

The  commonwealth  then  put  in  evidence  a  map  showing  the 
location  of  Railroad  street,  and  the  location  of  the  street  rail- 
way thereon,  at  the  points  involved  in  the  controversy.  This 
map  is  described  in  the  opinion  of  this  court,  infra. 

The  commonwealth  then  proved  the  minutes  of  the  Kings- 
ton borough  council,  of  March  6, 1866.  These  minutes  showed 
an  ordinance  or  resolution  of  the  borough  council  of  that  date, 
giving  consent  to  the  construction  of  defendant  company's 
roadbed  in  the  street,  beginning  at  the  boundary  line  of  said 
borough  near  the  east  branch  of  Toby's'  creek,  and  running 
thence  through  the  middle  of  the  highway  and  through  Willow 
street  to  the  L.  &  B.  Railroad,  provided  the  railway  company 
conformed  to  certain  conditions,  one  of  which  was  as  follows : 

*'  First.  That  the  track  of  said  railway  shall  be  laid  in  the 
centre  or  middle  of  the  said  street,  with  a  street  rail  in  such  a 
manner  that  wagons,  sleighs,  vehicles  of  every  description  can 
conveniently  cross  and  re-cross  said  street  without  hindrance 
at  any  time  and  at  any  point,  and  in  such  a  manner  that  the 
public  may  and  can  pass  to  and  from  the  depot  and  the  stone 
store  with  teams,  wagons,  sleighs  and  other  vehicles  at  any 
time  conveniently  and  without  hindrance." 

The  commonwealth  then  made  the  following  offer : 

By  the  map  already  in  evidence  it  appears  that  the  street  in 
question  \&  a  public  street,  and  that  the  track  of  the  defendant 
is  located  thereon,  and  that  it  is  not  located  along  the  whole 
route  of  said  street,  in  the  centre  thereof.  Commonwealth 
now  proposes  to  show  by  the  minutes,  that  in  March,  1866,  the 
borough  of  Kingston  consented  to  the  location  and  constmc- 
tion  of  the  defendant's  railway,  upon  the  centre  of  Railroad 
street ;  to  be  followed  by  evidence  that  a  certain  portion  of  the 
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in  said  borough  and  \ipoh  said  street  is  not 
ine  thereof,  and  that  the  same  is  an  obstnic- 
lient  to  the  public  travel,  and  a  nuisance,  and 
authority  or  warrant  in  law,  the  nuisance 
luch  of  the  track  as  diverges  from  the  centre 
le  southerly  side  thereof, 
e  defendant : 

£ip  already  in  evidence  shows  that  the  divei> 
.  turn-out  to  enable  the  railroad  company  to 
re  of  Railroad  street  on  to  the  private  land  of 
pany,  and  not  a  construction  in  violation  of 
ntioned. 

idictment  contains  but  one  count  and  avers 
''  by  unlawfully  obstructing  by  means  of  the 
aid  company,  a  certain  public  highway,  to  wit: 
a  the  borough  of  Kingston,"  etc.,  and  does 
le  road  was  constructed  or  maintained  in  its 
hout  the  consent  legally  obtained  of  the  bor- 
or  that  it  was  constructed  or  maintained  in 
jgligent  manner. 

While  the  particular  oJBfer  now  before  us  is 
e  minute  book  of  the  borough  of  Kingston, 
Dn  of  the  borough  council  in  regard  to  this 
ailso  a  general  explanation  accompanying  this 
\  theory  of  the  prosecution,  accompanied  by  a 
evidence  to  be  ojffered  to  sustain  the  allega- 
u  From  these  offers  and  explanation,  it  ap- 
bhe  charge  of  nuisance  in  this  case  must  be 
11,  by  showing,  that  while  the  charter  per- 
ad  to  be  built  and  while  the  assent  of  the 
jton  was  secured  as  early  as  the  year  1866, 
Qplated  the  occupancy  of  the  centre  of  a  cer- 
the  actual  location  made  in  1866,  and  main- 
not  been  in  the  centre  thereof,  at  a  certain 
spears  from  the  indictment  that  nothing  of 
)d  therein  as  constituting  the  nuisance  com- 
indictment  is  couched  in  the  most  general 
tlleges  a  public  nuisance  without  any  particu- 
f  its  nature,  or  of  its  effect  upon  the  public ; 
bile  alleging  that  the  railroad  in  question  is  a 
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nuisance  because  of  a  mislocation,  the  fact  of  mislocation  is 
not  set  forth.  Therefore  we  cannot  admit  this  testimony. 
The  indictment  is  defective.  The  objection  is  sustained  and 
the  evidence  is  rejected.* 

It  was  admitted  that  the  road  as  shown  on  the  map  was  con- 
structed in  1866,  and  had  been  maintained  in  that  location  con- 
tinuously since  that  time ;  also  that  the  divergence  from  the 
centre  to  the  southerly  line  of  the  street  was  in  the  borough  of 
Eangston  in  1866  and  at  the  time  of  trial,  and  that  that  di- 
vergence was  from  76  to  100  feet  in  length. 

The  court,  Woodward,  J.,  instructed  the  jury : 
"We  instruct  you  that  in  our  opinion,  as  matter  of  law,  this 
indictment  is  defective  and  will  not  sustain  the  evidence  which 
is  offered  to  show  a  nuisance  at  the  point  in  question."  * 

The  jury  returned  a  verdict  finding  the  defendant  not  guilty, 
and  that  the  county  of  Luzerne  pay  the  costs.  The  common- 
wealth then  took  this  Writ,  assigning  for  error : 

1.  The  refusal  of  the  common wesith's  offer.* 

2*  The  charge  of  the  court  to  the  jury.* 

Mr.  WiUiam  S.  McLean  (with  him  Mr.  Alfred  Darte^  Dis- 
trict Attorney),  for  the  plaintiff  in  error : 

1.  By  the  terms  of  our  offer  we  proposed  to  show  that  the 
only  authority  for  the  defendant  to  occupy  the  street,  was  by 
the  consent  of  the  borough  council,  and  that  that  consent  was 
evidenced  by  a  resolution  by  the  terms  of  which  the  defendant 
could  occupy  with  its  track  only  the  centre  of  the  street,  and 
that,  as  matter  of  fact,  the  track  for  the  distance  of  75  or  100 
feet  diverged  from  the  centre  to  the  southerly  side  of  the 
street.  A  railroad  laid  out  over  a  highway  so  as  to  obstruct 
it,  without  express  statutory  authority  or  necessary  implica- 
tion, is  liable  to  indictment  for  nuisance :  Dillon  on  Mun. 
Corp.,  §  661 ;  Commonwealth  v.  Railroad  Co.,  14  Gray  93 : 
Commonwealth  v.  Railroad  Co.,  27  Pa.  368. 

2.  The  indictment  at  bar  possesses  all  the  requisite  aver- 
ments. It  does  not  lack  sufficient  certainty.  It  contains  a 
certain  description  of  the  offence  with  which  the  defendant  is 
charged,  and  a  statement  of  the  facts  by  which  it  is  constituted, 
so  as  to  identify  the  accusation :  Commonwealth  v.  Boyer,  1 
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gler  V.  Commonwealth,  3  Binn.  537  ;  4  Shars. 
lespubUca  v.  Arnold,  3  Y.  420. 

Oickson  (with  him  Mr.  Jos.  J),  Coons  and  Mr. 
the  defendant  in  error : 

lent  charged  that  the  defendant  maintained  a 
wfully  obstiucting  Railroad  street.  The  na- 
Lsation,  to  wit :  the  alleged  variance  between 

1  the  ordinance^  of  1866  and  the  line  actually 
«d.     "  The  allegation  in  the  bill  ought  to  be 

intent,  and  without  any  intendment  to  the 
5,  all  indictments  ought  to  charge  a  man  with 
ce,  and  not  an  ojBfence  in  general :  "  Common- 

2  Pars.  480. 

is  in  the  centre  of  Railroad  street  down  to 
les  into  the  square.  It  then  strikes  across  the 
led  as  claimed  by  the  commonwealth,  the  com- 
ny  right  to  cross  this  square  at  all.     But  there 

3  preventing  the  company  from  getting  on  its 
street  as  soon  as  possible.     Such  a  restriction 

L  unreasonable,  and  hence  void :  Pittsburgh's 
;  Cleveland  etc.  R.  Co.  v.  Speer,  56  Pa.  332  ; 
Y,  86  Pa.  529  ;  Phil.,  W.  &  B.  R.  Co.  v.  Wil- 
;  2  Wood  on  Railways,  739. 

J  trsTicE  Green  : 

the  rejected  oflEer  of  testimony  the  common- 
tdy  given  in  evidence  the  map  showing  the 
•ailway  upon  Railroad  street,  at  the  point  in 

this  map  and  the  location  which  appeared 
ie  part  of  the  rejected  offer.  At  the  end  of 
le  nuisance  complained  of  was  defined  as  fol- 

nuisance  consisting  in  so  much  of  the  track 

the  centre  of  the  track  to  the  southerly  side 
»nly  manner  in  which  it  is  claimed  that  the 
:  complained  of  was  a  nuisance  at  all,  was  in 
id  in  the  centre  of  the  street.  It  was  not 
led  to  be  proven  that  the  structure  of  the 
tion,  in  point  of  fact  interfered  with  public 
Dcct.     The  alleged  unlawful  location  of  this 
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small  piece  of  connecting  track,  was  the  only  element  set  up 
as  establishing  a  nuisance  at  all.  But  it  is  very  evident  that 
this  element  is  not  established  by  any  or  all  of  the  matters 
contained  in  the  oflEer.  The  resolution  of  council,  which  it  is 
said  was  violated,  only  provides  that  the  track  "shall  be  laid 
in  the  centre  or  middle  of  the  said  street,  with  a  street  rail  in 
9ueh  a  manner  that  wagons,  sleighs,  vehicles  of  every  descrip- 
tion can  conveniently  cross  and  re-cross  said  street  without 
hindrance  at  any  time  and  at  any  point,"  etc.  A  mere  inspec- 
tion of  the  map  shows  conclusively  that  if  the  track  is  properly 
laid  as  to  its  structuie,  it  does  not  interfere  with  the  public 
travel  in  any  manner  whatever.  Its  mere  location  cannot 
interfere  in  any  degree  with  its  being  conveniently  crossed 
and  re-crossed.  It  is  simply  a  continuation  of  the  track  of  the 
railway,  just  as  it  is  laid  through  the  street,  without  any  com- 
plaint of  the  manner  of  the  structure.  In  addition  to  this  the 
place  in  which  this  particular  piece  of  track  is  laid  is  not  Rail- 
road street  or  any  part  of  it.  It  is  a  wide  open  space  formed 
by  the  intersection  of  five  streets  in  which  the  individuality 
of  each  street  is  lost.  The  track  is  laid  on  the  centre  of  Rail- 
road street,  up  to  the  point  at  which  that  street  enters  the 
open  space  constituting  the  intersection  of  the  several  streets, 
and  from  that  point  the  track  is  laid  not  uix>n  Railroad  street, 
but  upon  the  open  ground  of  the  intersection.  On  the  oppo- 
site side  of  this  space  where  the  track  continues,  there  is  a 
slight  deflection  from  a  straight  line,  to  enter  upon  the  private 
property  of  the  company.  But  this  cannot  be  regarded  as  in 
any  sense  a  nuisance  in  itself,  since  the  company  has  a  neces- 
sary right  to  reach  a  track  upon  its  own  land, as  plainly  as  if 
it  were  a  car  house  or  a  horse  stable. 

In  the  absence  of  any  evidence,  or  any  oflEer  of  proof,  to 
show  that  the  track  complained  of  in  fact  interfered  with  the 
public  travel,  we  are  clearly  of  opinion  that  its  mere  location 
in  the  manner  indicated  on  the  map  was  not  in  any  sense 
a  violation  of  the  resolution  of  council,  and  therefore  not  a 
nuisance. 

Judgment  affirmed. 
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^DMARCH  V.  EDWARD  HOFFMAN. 

COUKT  OF  COMMON  PLEAS  OF  EBIE  COUNTY. 

nied  May  1, 1889— Decided  June  28,  188Q. 
[To  be  reported.] 

)  from  Hindmarch,  the  plaintiff^  a  sum  of  money,  $400 
Dsited  with  Hoffman,  the  defendant,  to  be  returned  to 
I  order.  The  defendant  did  not  know  of  the  theft  or 
claimed  the  money,  until  so  notified  by  the  plaintiff^s 
er  the  notice  he  paid  the  money  to  the  holder  of  an  or- 
ck. 

le  duty  of  the  defendant  to  hold  the  money  for  the 
3n  satisfactory  proof  of  ownership,  to  pay  it  over  to 
iplied  promise  so  to  do,  and  assumpsit  for  money  had 
ild  be  maintained. 

>N,  C.  J.,  Stbrrett,  Williams,  McColltjm 
JJ. 

iry  Term  1889,  Sup.  Ct. ;  court  below,  No.  198 
1887,  C.  P. 

1887,  a  declaratiou  in  the  common  counts  was 
n  of  assumpsit  brought  by  William  H.  Hind- 
Sdward  Hoffman,  claiming  the  sum  of  $400. 
)leaded  non-ass\impsit,  with  leave,  etc. 
i  in  writing,  the  cause  was  submitted  to  the 
ourt,  without  a  jury,  under  the  act  of  April  22, 
and  on  February  22, 1888,  the  court,  Gunni- 
the  following  decision : 

findings  of  fact. 

ig  of  October  10, 1885,  one  Richard  Savanack 
plaintiff,  in  Buffalo,  N.  Y.,  a  sum  of  money, 
>on  the  same  day  he  deposited  with  the  defend- 
ed to  him  or  upon  his  order.  There  is  no  alle- 
defendant  knew  the  money  was  stolen  at  the 
tct  I  find  he  did  not  know  it.  He  was  aftei- 
Y  the  attorney  for  the  plaintiff  that  the  plaintiff 
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claimed  the  money,  that  it  had  been  stolen  from  him  b}-  Sava- 
nack,  and  after  this  notice  he  paid  it,  upon  the  order  of  Sava- 
nack,  to  Messrs.  Brundage,  Weaver  &  Bell,  of  BujBfalo,  receiving 
from  them  a  bond  to  indemnify  him  against  any  liability  to 
any  other  person  for  the  money.  Upon  his  refusal  aftei;^ards 
to  pay  the  amount  to  the  plaintiff,  this  action  in  assumpsit 
was  brought. 

CONCLUSIONS  OP  LAW. 

I  have  been  unable  to  find  any  authority  sustaining  the  right 
to  maintain  assumpsit  in  a  case  of  this  kind.  The  rules  gov- 
erning the  action  are  well  established,  and  require  that  there 
should  be  privity  of  contract,  express  or  implied,  between  the 
parties,  in  order  to  maintain  it :  Finney  v.  Finney,  16  Pa.  880 ; 
Wells  V.  Stewart,  6  Binn.  826  ;  Allen  v.  Irwin,  1  S.  &  R.  649. 
"  To  maintain  assumpsit,  privity  of  contract,  either  express  or 
implied,  is  necessary.  The  mere  fact  of  one  man's  money 
coming  into  the  hands  of  another  does  not,  in  law,  raise  such 
an  implied  promise  as  will  sustain  an  action  therefor : "  Hoopes 
v.  Stott,  2  Chester  Co.  R.  40.  "  A  plaintiff  cannot  waive  a 
tort  and  proceed  in  assumpsit,  except  where  there  is  a  contract, 
either  express  or  implied : "  Boyer  v.  Bullard,  102  Pa.  566 : 
Bethlehem  Bor.  v.  Perseverance  Fire  Co.,  81  Pa.  446. 

In  this  case  there  certainly  was  no  express  promise  made  by 
the  defendant  to  pay  the  money  deposited  with  him  to  the 
plaintiff.  The  express  contract,  on  the  contrary,  was  that  he 
should  repay  it  to  Savanack,  who  deposited  it  with  him.  There 
being  such  an  express  promise,  it  cannot  be  said  there  was  an 
implied  promise  to  pay  it  to  the  plaintiff.  Such  a  promise 
would  be  inconsistent  with,  and,  if  performed,  would  defeat  the 
performance  of  the  express  promise  to  pay  Savanack.  It  would 
be  absurd  to  say  such  a  promise  could  be  implied  in  this  case. 

In  each  of  the  cases  cited  by  the  plaintiff's  counsel  as  author- 
ity for  this  action,  there  was  a  promise  either  express  or  implied. 
In  Lee  v.  Gibbons,  14  S.  &  R.  105 ;  Aycinena  v.  Penes,  6 
W.  &  S.  243 ;  and  McCafferty  v.  Brady,  19  W.  N.  553,  the 
opinions  of  the  court  show  that  the  decisions  were  based 
upon  express  promises.  In  McAllister  v.  Hoffman,  16  S.  &  R. 
147,  and  Forscht  v.  Green,  68  Pa.  138,  the  Supreme  Court 
decided  that  money  bet  upon  an  election  could  be  recovered  by 
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Arguments, 
epositing  it  with  the  stakeholder  if  demauded 
it  to  the  winner,  on  the  ground  that  such  a  bet, 
jed  by  law,  there  was  an  implied  promise  on  the 
ivkeholder  to  repay  the  money  to  its  legal  owner. 
IcCuUough  V.  McCullough,  14  Pa.  295,  is  not  in 
3  there  decided  that  "  when  one  takes  the  per- 
r  of  another,  the  owner  may  waive  the  tort  and 
npsit  for  its  value."  But  this  action  is  not  against 
le  money.  If  it  were  against  Savanack,  the  prin- 
)ply.     In  that  case  the  law  would  imply  a  prom- 

'  of  the  opinion  that  the  plaintiff  cannot  recover 

February  22,  1888,  the  prothonotary  is  directed 
cision  and  give  notice  of  its  filing  to  the  parties 
leys,  and  if  no  exceptions  are  filed  hereto  with- 
after  giving  such  notice,  the  prothonotary  is 
ter  judgment  hereon  against  the  plaintiff  and  in 
jfendant. 

filed  by  the  plaintiff  to  the  foregoing  decision 
ently  dismissed,  and  judgment  entered  in  favor 
nt.  The  plaintiff  thereupon  took  this  writ,  speci- 
court  erred : 

iing  that  the  action  of  assumpsit  could  not  be 
on  the  findings  of  fact  stated  in  the  decision, 
ing  the  entry  of  judgment  in  favor  of  the  defend- 
t  entering  judgment  in  favor  of  the  plaintiff. 


4.  Lamh  (with  him  Mr.  C.  L.  Baker}^  for  the 
or. 

that  the  action  of  assumpsit  could  be  maintained, 
laintiff  was  entitled  to  judgment,  counsel  cited 
J,  1  Cowp.  197 ;  Mason  v.  Waite,  17  Mass.  558 
tryker,  1  Harr.  (N.  J.)  464  (32  Am.  Dec.  404) 
13th  ed.,  §§  102,  120;  McCuUough  v.  McCul 
.  295 ;  McAllister  v.  Hoffman,  16  S.  &  R.  147 
3en,  58  Pa.  138 ;  Rohm  v.  Borland,  6  Cent.  It 
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Mr.  S.  M.  Brainerdy  for  the  defendant  in  error : 
The  cases  cited  by  the  court  below  sustain  the  conclusion 
that  assumpsit  would  not  lie.  There  was  neither  an  express 
nor  an  implied  promise  to  pay  the  money  to  plaintiff,  and  no 
privity  of  contract  between  the  parties :  1  Chitty  PL,  99 ; 
Willet  V.  Willet,  3  W.  277. 

Opinion,  Mr.  Justice  Stbrrett: 

This  case  having  been  submitted  for  trial,  without  a  jury, 
according  to  the  provisions  of  the  act  of  April  22, 1874,  P.  L. 
109,  the  learned  president  of  the  Common  Pleas  found  the 
facts  substantially  as  follows  : 

On  the  morning  of  October  10, 1885,  Richard  Savanack  stole 
from  plaintiff,  in  Buffalo,  N.  Y.,  a  large  sum  of  money,  four 
hundred  dollars  of  which  he  afterwards,  on  the  same  day,  de- 
posited with  defendant,  to  be  returned  to  him  or  upon  his 
order.  When  defendant  received  the  money,  he  was  ignorant 
of  the  fact  that  it  had  been  stolen  from  plaintiff  by  Savanack, 
but,  while  it  was  still  in  his  possession  and  under  his  control, 
he  was  notified  of  that  fact  by  plaintiff's  attorney,  and  that 
plaintiff  claimed  it  as  his  property.  Notwithstanding  the  no- 
tice, he  aftei-wards  paid  the  money,  "  upon  the  order  of  Sava- 
nack, to  Messrs.  Bnmdage,  Weaver  &  Bell,  of  Buffalo,  receiving 
from  them  a  bond  to  indemnify  him  against  any  liability  to  any 
other  person  for  the  money."  Afterwards,  upon  defendant's 
refusal  to  pay  the  amount  to  plaintiff,  this  action  of  assumpsit 
was  brought  to  recover  the  same. 

It  does  not  appear  to  have  been  even  questioned  in  the  court 
below,  that,  upon  the  established  facts,  plaintiff  had  a  good 
cause  of  action,  but  the  learned  judge  was  of  opinion  that  he 
could  not  recover  in  the  present  form  of  action,  and  he  accord- 
ingly entered  judgment  for  defendant.  His  conclusions  of  law 
were  duly  excepted  to,  and  they  now  constitute  the  specifica- 
tions of  error  before  us. 

As  found  by  the  learned  judge,  the  money  sued  for  as  money 
had  and  received  by  defendant  to  the  use  of  plaintiff,  never 
belonged  to  Savanack,  nor  could  he  have  legally  recovered  any 
part  of  it.  On  the  contrary,  it  was  plaintiff's  money,  stolen 
from  him  by  Savanack,  and  by  the  latter  left  with  the  defend- 
ant.    While  it  was  thus  in  his  custody  and  under  his  control. 
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Uy  informed  of  the  theft,  and  also  that  plaintiff,  as 
the  money,  claimed  it.  Under  these  circumstances, 
irly  his  duty  to  hold  it  for  plaintiff,  and,  upon  satis- 
oof  of  ownership,  to  pay  it  over  to  him.  From  the 
of  that  duty  the  law  raised  an  implied  promise  by 
to  do  so,  but,  in  disregard  of  his  duty  in  the  prem- 
id  it  over,  on  the  order  of  the  thief,  to  parties  who 
rht  whatever  to  receive  it.  Justice  demands  that  he 
>w  be  compelled  to  pay  the  amount  to  the  rightful 
d  there  is  no  good  reason  why  it  should  not  be  recov- 
e  present  form  of  action. 

ke  V.  Shee,  1  Cowp.  197,  it  was  held  that  case,  for 
i  and  received,  will  lie  by  the  true  owner  of  money 
third  person  into  whose  hands  it  came  mala  fide,  pro- 
identity  can  be  traced  or  ascertained.  Referring  to 
)f  action  in  that  case.  Lord  Mansfield  characterized 
iberal  action  in  the  nature  of  a  bill  in  equity ;  and  if, 
I  circumstances  of  the  case,  it  appears  that  the  de- 
innot  in  conscience  retain  what  is  the  subject  matter 
plaintiff  may  well  support  this  action." 
eenl.  Ev.,  18  ed.,  §§  102  and  120,  the  principle  is  thus 
Where  the  defendant  is  proven  to  have  in  his  hands 
f  of  plaintiff,  which  ex  aequo  et  bono  he  ought  to  re- 
law  conclusively  presumes  that  he  has  promised  to 
i  the  jury  are  bound  to  find  accordingly,  and  after 
e  promise  is  presumed  to  have  been  actually  proved." 
loney  of  the  plaintiff  has  in  any  other  manner  come 
endant's  hands,  for  which  he  would  be  chargeable  in 
)laintiff  may  waive  the  tort  and  bring  assumpsit  on 
on  counts." 

[)sit  was  also  sustained  in  Mason  v.  Waite,  17  Mass. 
.  the  following  facts :  Bank  notes,  done  up  in  a  pack- 
delivered  by  the  owner  to  a  carrier,  who,  without 
»  paid  them  to  a  third  party  for  a  loss  at  a  faro  table, 
tiion  sustaining  a  judgment  in  favor  of  the  owner  of 
against  the  party  to  whom  they  were  thus  paid,  the 
ice,  after  remarking  that  trover  would  have  been  the 
bion  but  for  the  diflSculiy  of  identifying  bank  notes, 
Te  do  not  see,  however,  why  the  action  for  money  had 
^red  will  not  lie.     The  notes  were  paid  and  received  as 


Digitized  by 


Google 


(^%i  ? ' .'  'f '  * 


MOORE  V.  COLT. 

Syllabus. 

money,  and  as  to  any  want  of  privity  or 

the  law  seems  to  be  that  where  one  has  i 

other,  and  has  not  a  right  conscientiousb 

implies  a  promise  that  he  will  pay  it  over 

The  defendant,  in  the  case  at  bar,  did  i 

by  improperiy  handing  over  the  money 

who  had  no  right  whatever  to  receive  it, 

been  stolen  and  that  plaintiff  was  its  tru 

puted  facts  connected  with  his  possession 

diately  before  he  parted  with  it,  are  qn 

such  an  implied  promise  as  will  support 

therefore  of  opinion  that  the  court  erred 

ment  in  favor  of  plaintiff  for  the  amoui 

hundred  dollars  with  interest  from  May  i 

was  commenced  before  the  city  recorder. 

Judgment  reversed  and  juc 

in  favor  of  the  plain tifl 

fendant  for  four  hundrec 

from  May  24, 1886,  and 


GEORGE  MOORE  v.  W.  C 

ERROR  TO  THE  COFRT  OP  COMMON  PLE 

Argued  May  1,  1889— Decided  Jun 
[To  be  reported.] 

(a)  A  contract  under  seal  for  the  sale  of  an 
**  And  the  party  of  the  first  part  are  not  to  er 
ence  in  opposition  to  the  party  of  the  secon 
mail  or  express  business  in  any  manner  or 
is  hereby  held  and  fully  bound  in  the  sum  of 
filment  of  the  above  contract." 

1.  The  last  provision  contemplated  a  penalty  rat 
ges,  and,  in  an  action  for  the  breach  of  his  cov 
engaging  in  the  same  business,  the  vendee  ^ 
actual  damages  he  had  sustained. 

2.  In  such  action,  it  was  not  error  to  admit  tes 

Vol.  cxxvn — 19 
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Statement  of  Facts, 
ion  of  his  covenant,  had  carried  a  certain  number  of  passengers, 
1  at  the  regular  rates  amounted  to  a  ceitain  sum,  as  evidence  of 
timages  to  which  plaintiff  was  entitled. 

)re  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 

ITCHELL,  JJ. 

406  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  156 
iber  Term  1885,  C.  P. 

March  24, 1886,  W.  O.  Colt  declared  in  covenant  against 
3  Moore,  surviving  R.  G.  Moore,  charging  the  breach 
mtract  under  seal  dated  May  1,  1880,  whereby  George 
obert  Moore,  trading  as  Moore  Brothers,  agreed  to  sell 
liam  O.  Colt  their  interest  and  good  will  in  an  omnibus 
js  between  Waterford  and  Waterford  station,  tx)gether 
ertain  property,  for  the  sum  of  |;150,  payable  in  instal- 
the  contract  containing  the  following  clause : 
id  the  party  of  the  first  part  are  not  to  engage  in,  or  use 
ifluence  in  opposition  to  the  party  of  the  second  part,  in 
jsenger,  mail  or  express  business  in  any  manner  or  form. 
Jrch  party  is  hereby  held  and  fully  bound  in  the  sum  of 
lundi'ed  dollars  for  the  faithful  fulfilment  of  the  above 

3t." 

damages  were  laid  at  $600.     The  defendant  pleaded 
[leral  issue.        • 

he  trial  on  December  13,  1888,  it  appeared  that  in  Au- 
884,  one  S.  E.  Dewey  obtained  a  contract  from  the  Post 
Department  for  carrying  the  mails  between  Waterford 
h  and  Waterford  station,  on  the  Philadelphia  &  Erie 
id,  and  established  an  omnibus  line  to  carry  passengers 
ckages  between  said  points.  George  Moore,  the  defend- 
as  employed  by  Dewey  as  manager  of  the  line,  at  the 
of  $50  per  month.  Claiming  that  the  employment  of 
5  Moore  constituted  a  breach  of  his  covenant,  the  plaint- 
ight  this  suit. 

iam  O.  Colt,  the  plaintiff,  testified  that  the  defendant 
id  passengers  for  his  employer;  sometimes  he  would 
ive  or  six  a  day,  sometimes  fifteen  or  twenty ;  his  name 
inted  on  the  omnibus  as  manager  : 
iVhat  damage  has  Mr.  Moore's  breach  of  the  contract 

been  to  you  in  carrying  passengers  and  express  matter  between 

Waterford  borough  and  Waterford  station  ? 
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Charge  of  Court  below. 

Objected  to,  if  it  is  to  give  a  measure  of  damages  tc 

By  the  court:  Objection  overruled,  evidence  admi 
ception.^ 

Q.  State  the  amount  of  it? 

Objected  to,  as  incompetent. 

By  the  court :  Objection  overruled,  evidence  admi 
ception.^ 

On  cross-examination,  the  witness  testified  that  he 
a  memorandum  of  the  number  of  passengers  carried  1 
fendant  on  each  day. 

At  the  close  of  the  case  on  the  testimony,  the  coi 
NISON,  P.  J.,  charged  the  jury  in  part  as  follows : 

[The  counsel  for  the  defendant  asks  the  court  to  cl 
that  the  limit  of  the  damages  that  the  plaintiff  can 
the  $300  fixed  in  the  agreement  as  a  penalty,  or  as  tl 
which  each  one  became  bound  for  the  fulfilment  of 
tract.  That  is  not  the  view  the  court  takes  of  the 
It  is  a  question  which  is  to  be  decided  from  a  const] 
the  contract  itself.  The  parties  could  make  an  agrees 
in  case  of  a  violation  by  either  party  the  party  vi 
should  forfeit  the  sum  of  $300  to  the  injured  party ; 
is  a  question  to  be  determined  by  the  contract  itself  J 
language.  Now,  the  language  of  the  contract  itself  i 
contrary  to  that  theory.  It  says :  "  Each  party  is  he 
and  firmly  bound  in  the  sum  of  three  hundred  dolla 
faithful  performance  of  the  above  contract."  That  i 
penalty ;  not  as  liquidated  damages.  A  man  who  is  j 
a  tax  collector  and  gives  a  bond  in  a  penalty  of  $1,0 
tioned  for  the  faithful  collection  and  accounting  of  1 
that  is  not  the  amount  that  he  is  bound  to  pay  in  ca 
lates  his  duty.  If  he  collects  $2,000  of  taxes  and 
properly  account  for  it,  the  officials  of  the  county  coul 
from  him  the  full  $2,000  notwithstanding  the  pen? 
bond  was  only  $1,000 ;  and,  if  the  penalty  in  his 
$1,000  and  he  collected  all  but  $500,  all  that  they 
cover  from  him  would  be  the  $500.  So  in  this  case 
alty  is  not  the  measure  of  damages.  In  these  cas 
action  of  covenant,  you  should  give  to  the  plaintiff  t 
damages  that  he  has  sustained  by  reason  of  the  vi( 
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such  a  contract  was  actually  delivered  and 

lubject  the  testimony  does  not  entirely  agree. 
:  some  of  the  witnesses  is  that  the  bus  which 
rove  went  to  the  station  at  every  train,  and 
esses  say  they  took  on  an  average  some  five 
a  day,  and  that  the  fare  was  fifteen  cents  for 
I  think  the  driver  of  the  bus  said  it  was  fif- 
ut  any  round  trip  fares.  It  seems  to  have 
e  in  Waterford  to  charge  fifteen  cents  for  a 
.  twenty-five  cents  both  ways,  and  the  driver 
ove  the  bus  there  were  no  round  trip  fares ; 
I  think,  that  the  number  he  carried  averaged 
lay  each  way,  but  he  does  not  pretend  to  be 
respect.  He  keeps  no  accoiint  of  it  and  gives 
i,  but  that  estimate  is  proper  evidence.  On 
ihe  plaintiff  says  that  he  kept  an  account  of 
ares  received  by  the  defendant  on  each  day 
;  he  don't  know  exactly  what  amount  was  re- 
yrs  he  knows  the  amount  tliat  he  should  have 
5  passengera  that  he  saw  carried,  and  that  the 

)f  damage  would  be  the  amount  that  he  suf- 
f  the  violation  of  the  contract,  and  the  evi- 
ount  would  be  the  number  of  passengers  that 
rried  and  the  amount  of  fares  that  he  would 
:hat  would  be  proper  for  you  to  consider  in 
mages,  if  you  find  for  the  plaintiff.]  ^ 

pned  a  verdict  in  favor  of  the  plaintiff  for 
for  a  new  trial  having  been  discharged,  the 

lis  writ,  assigning  as  error : 

on  of  plaintiff's  offers.^ 
of  the  charge  included  in  [  ]  ^ 

Allen  (with  him  Mr,  L.  Rosenzweig')^  for  the 

tract  was  made,  the  parties  to  it  could  see  the 
suring  the  damages  in  case  of  any  default ; 
•n,  we  urge,  the  i)arties  stipulated  the  sum  of 
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fSOO  as  the  amonnt  to  be  paid,  in  case  either  one  failed  to  com- 
ply with  the  contract  "  When  the  damages  are  uncertain  and 
not  susceptible  of  ready  ascertainment,  and  the  sum  fixed  upon 
as  damages  is  not  unreasonable  or  unconscionable  in  view  of 
the  probable  damage,  and  from  the  whole  contract  and  the  sur- 
rounding circumstances  such  appears  to  be  the  intention  of  the 
parties,  such  sum  will  be  treated  as  liquidated  damages ;  but, 
where  the  damages  are  certain  and  susceptible  of  ready  ascer- 
tainment, or  where  the  sum  fixed  upon  is  out  of  all  proportion 
with  the  probable  damages,  it  will  be  treated  as  a  penalty : " 
Mayne  on  Damages,  1st  Amer.  ed.  803.  The  rule  as  stated 
has  been  applied  by  the  courts :  2  Wait's  Act.  &  Def.,  439 ; 
Mathews  v.  Sharp,  99  Pa.  560 ;  Gushing  v.  Drew,  97  Mass. 
445 ;  Pierce  v.  Fuller,  8  Mass.,  223 ;  Streeper  v.  Williams,  48 
Pa.  450.  Moreover,  profits,  as  a  measure  of  damage  in  case  of 
a  breach  of  a  contract,  are  not  favored  in  law ;  indeed,  they 
are  universally  excluded,  except  when  the  profits  are  specifi- 
cally stated  in  the  contract  as  an  item  of  damage  contemplated, 
or  are  of  the  very  essence  of  the  contract. 

Mr,  JS.  L.  WMttehey^  for  the  defendant  in  error : 

1.  One  who  violates  his  contract  with  another  is  liable  for 
all  the  direct  and  proximate  damages  which  result  from  the 
violation :  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N 
Y.  205  (54  Amer.  R.  676).  Losses  sustained  and  gains  pre- 
vented are  proper  elements  of  damage  :  Westfall  v.  Mapes,  3 
Gr.  198.  We  aver  that  there  was  no  difficulty  in  ascertaining 
the  amount  of  damages  sustained  by  the  plaintiff.  The  amount 
was  easily  ascertained  by  the  jury.  The  number  of  passengers 
carried  and  the  amount  of  money  received  by  the  defendant, 
was  peculiarly  within  his  own  knowledge ;  yet  he  neither  tes- 
tified himself  in  relation  thereto,  nor  offered  any  evidence  on 
the  subject.  It  was  not  error  to  instruct  the  jury  to  make  an 
estimate  as  best  they  could,  under  the  evidence,  as  to  what 
damage  the  plaintiff  sustained :  Schlitz  Brewing  Co.  v.  Mc- 
Cann,  118  Pa.  314. 

2.  Neither  Mathews  v.  Sharp,  99  Pa.  560,  nor  ^Streeper  v. 
Williams,  48  Pa.  450,  is  parallel  with  the  case  at  bar.  To  be 
bound  in  a  penalty  is  one  thing,  and  to  forfeit  and  pay  is  quite 
another.     The  language  in  our  case  is  the  language  ordinarily 
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enalty  in  a  bond.  "  Stipulated  damages  can 
ere  is  a  clear,  unequivocal  agreement,  which 
sertain  sum  as  a  liquidated  satisfaction,  fixed 
between  the  parties  for  doing  or  not  doing 
cularly  expressed  in  the  agreement : "  Robe- 
s,  16  S.  &  R.  320 ;  Burr  v.  Todd,  41  Pa.  206. 
at  it  is  rare  in  practice,  in  this  state,  to  con- 
itioned  for  the  purpose  of  enforcing  an  agree- 
light  than  a  penalty ;  so  rare,  that  unequivocal 
on  to  make  it  liquidated  damages  ought  to 
luce  courts  to  enforce  it  as  such :  "  Curry  v. 

le  remedies  on  both  sides,  on  non-performance, 
mutual  and  equal :  Graham  v.  Bickham,  2  Y. 
3  $300  as  liquidated  damages,  suppose  that 
ult  and  had  refused  to  pay  the  sum  he  agreed 
leory  of  the  defendant  be  correct,  Cc»lt  could 
pay  just  twice  what  he  had  engaged  to  pay. 

of  the  contract  is  a  reasonable  one.  If  the 
as  a  penalty,  as  contemplated  by  the  parties, 
1  are  fully  protected.  If  there  is  a  breach  of 
d  an  action  of  covenant  brought  therefor,  the 
^er  the  amount  of  the  actual  damages  suffered, 
it  could  never,  under  any  circumstances,  be 
more :  Shreve  v.  Brereton,  51  Pa.  175  ;  Mer- 

Mass.  488 ;  Merchants  Ins.  Co.  v.  Algeo,  31 
.  Gaskill,  2  Wh.  184;  Perkins  v.  Lyman,  11 


Chief  Justice  Paxson  : 
below  was  clearly  liable  for  his  breach  of  the 
y  1,  1880.  The  only  question  is  as  to  the 
es.  The  jury  rendered  a  verdict  against  him 
now  claims  that  the  damages  were  liquidated 
greement  at  the  sum  of  $300.  The  language 
t  is  as  follows :  "  And  each  party  is  hereby 
►und  in  the  sum  of  three  hundred  dollars  for 
nent  of  the  above  contract."  If  we  interpret 
his  language,  we  have  the  case  of  a  penalty, 
le  exact  terms  of  the  ordinary  penalty  of  a 


Digitized  by 


Google 


MOORE  V.  COLT.  295 

Opinion  of  the  Court. 

bond.  There  is  no  agreement  "  to  forfeit,"  which  in  Streeper 
V.  Williams,  48  Pa.  460,  was  held  to  be  the  equivalent  of  the 
words  **  to  pay,"  and  to  be  liquidated  damages.  In  Cushing  v. 
Drew,  97  Mass.  445,  Cushing  sold  to  Drew  certain  horses  and 
wagons  and  the  good-will  of  an  express  business  in  the  town  of 
W.  for  $650,  and  agreed  in  writing  not  to  do  any  express  busi- 
ness, or  cause  any  to  be  done  in  that  town,  so  long  as  D.  should 
do  such  business  there,  and  in  case  he  violated  the  agreement 
he  was  to  pay  D.  1900.  This  was  held  to  be  liquidated  dam- 
ages. Cushing  stipulated  to  do  a  single  thing,  viz. :  to  abstain 
from  interfering  with  the  business  of  D.,  and  if  he  failed  in 
this  he  wa,s  to  pay  Drew  the  sum  of  $900.  It  is  difficult  to 
see  how  any  doubt  could  have  arisen  in  that  case. 

The  one  in  hand  is  not  so  clear.  The  parties  have  merely 
bound  themselves  in  the  sum  of  $300  for  the  faithful  fulfilment 
of  their  contract.  That  contract  was  that  Moore  (defendant 
below)  agreed  to  sell  to  Colt  (plaintiff  below)  all  his  interest 
and  good-will  in  the  "  bus  business  "  between  the  borough  of 
Waterford  and  Waterford  station,  together  with  the  "bus" 
and  sleigh  then  in  use  by  him,  for  the  sum  of  $150,  with  the 
stipulation  that  the  said  Moore  should  not  engage  in,  or  use  his 
influence  in  opposition  to  Colt,  in  the  passenger,  mail,  or  ex- 
press business  in  any  manner  or  form ;  each  to  be  held  and  fully 
bound  as  above  stated  in  the  sum  of  $300.  The  nature  of  this 
stipulation,  whether  a  penalty  or  liquidated  damages,  does  not 
depend  upon  which  party  violates  the  agreement.  Had  the 
breach  been  by  Colt,  and  he  had  refused  to  pay  the  $150,  what 
would  have  been  the  measure  of  damages  in  a  suit  against  him 
by  Moore  ?  Would  it  have  been  the  sum  he  agreed  to  pay — 
$150  with  interest,  or  would  it  have  been  the  $300  as  liquidated 
damages  ?     The  latter  proposition  cannot  well  be  maintained. 

There  is  no  class  of  cases  which  come  before  us  more  diffi- 
cult to  determine  upon  any  settled  rule  than  this.  It  was  said 
by  Mr.  Justice  Agnbw,  in  Streeper  v.  Williams,  supra,  at  page 
454:  "Upon  no  question  have  courts  doubted  and  differed 
more.  It  is  unnecessary  to  examine  the  numerous  authorities 
in  detail,  for  they  are  neither  uniform  nor  consistent.  No  defi- 
nite rule  to  determine  the  question  is  furnished  by  them,  each 
being  determined  more  in  direct  reference  to  its  own  facts  than 
to  any  general  rule.     In  the  earlier  cases,  the  courts  gave  more 
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weight  to  the  language  of  the  clause  designating  the  sum  as  a 
penalty  or  as  liquidated  damages.  The  modern  authorities 
attach  greater  importance  to  the  meaning  and  intention  of  the 
parties.  Yet  the  intention  is  not  all  controlling,  for  in  some 
cases  the  subject-matter  and  surroundings  of  the  contract  will 
control  the  intention  where  equity  absolutely  demands  it.  A 
sum  expressly  stipulated  as  liquidated  damages  will  be  relieved 
from,  if  it  is  obviously  to  secure  payment  of  another  sum  capa- 
ble of  being  compensated  by  interest.  On  the  other  hand,  a 
sum  denominated  a  penalty  or  forfeiture,  will  be  considered 
liquidated  damages  where  it  is  fixed  upon  by  the  parties  as  the 
measure  of  the  damages,  because  the  nature  of  the  case,  the 
uncertainty  of  the  proof,  or  the  difficulty  of  reaching  the  dam- 
ages by  proof,  have  induced  them  to  make  the  damages  a  sub- 
ject of  previous  adjustment "  Upon  the  whole,  the  only 

general  observation  we  can  make  is,  that  in  such  case  we  must 
look  to  the  language  of  the  contract,  the  intention  of  the  par- 
ties as  gathered  from  all  its  provisions,  the  subject  of  the  con- 
tract and  its  surroundings,  the  ease  or  difficulty  of  measuring 
the  breach  in  damages,  and  the  sum  stipulated,  and  from  the 
whole  gather  the  view  which  good  conscience  and  equity  ought 
to  take  of  the  case."  This  language  is  so  appropriate  that  I 
trust  it  will  justify  the  length  of  the  quotation. 

The  defendant  contends  that  the  difficulty  of  ascertaining 
the  damages  is  a  reason  why  the  case  should  be  treated  as  one 
of  liquidated  damages.  The  jury,  however,  appear  to  have 
had  no  difficulty  upon  this  head.  The  plaintiff  proved  that 
the  defendant,  in  violation  of  his  contract,  had  carried  a  cer- 
tain number  of  passengers,  which  at  the  regular  rates  of  fare 
amounted  to  the  sum  found  by  the  jury.  This  was  just  so 
much  money  practically  taken  out  of  the  plaintiff's  pocket,  and 
no  good  reason  is  apparent  why  he  should  not  be  compensated. 
The  defendant  has  no  equity  which  would  constrain  us  to  hold 
that  language  which  technically  provides  a  penalty  shall  be 
treated  as  liquidated  damages.  It  is  true  the  whole  amount 
he  received  for  the  business,  good-will,  and  property  was  only 
S150.  But  this  claim  was  for  an  interference  with  his  busi- 
ness for  over  a  year,  and  the  direct  loss  to  the  plaintiff  as  found 
by  the  jury  was  largely  in  excess  of  the  penalty.  It  can  readily 
be  seen  that  for  such  interference,  continued  for  years,  the  sum 
of  $300  would  not  be  an  adequate  compensation. 
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In  this  view  of  the  case  we  think  the  evidence  referred  to 
was  properly  admitted.  It  was  not  offered  to  prove  specula- 
tive profits,  but  to  show  actual  loss  to  the  plaintiff.  Nor  do  we 
find  any  error  in  that  portion  of  the  charge  of  the  learned 
judge  embraced  in  the  remaining  assignment. 

Judgment  affirmed. 


LAKE  SHORE  &  M.  S.  RY.  CO.  v.  ALFRED  FRANTZ. 


EREOB  TO  THE  COURT   OF  COMMON  PLEAS   OF  ERIE  COUNTY.  | 

I 

Argued  May  3, 1889~Decided  June  28, 1889. 

(a)  A  city  street  was  crossed  at  right  angles  by  tlie  main  tracks  and 
sidings  of  the  defendant  company^s  railroad,  the  main  tracks  being 
north  of  two  of  the  sidings.  South  of  these  tracks  and  sidings  and 
sepai'ated  from  them  about  seven  feet  were  the  tracks  and  sidings  of 
another  railroad  company.  Safety-gates  were  maintained  at  the  cross- 
ing, in  obedience  to  a  city  ordinance. 

(h)  About  7  A.  M.  the  plaintiff  and  a  companion,  occupying  and  driving 
a  two-horse  wagon,  approached  the  crossing  from  the  south,  but  before 
driving  over  they  stopped,  looked  and  listened.  The  safety-gates  were 
raised  and  no  watchman  was  present.  The  south  sidings  of  defendant's 
line  were  occupied  in  both  directions  by  box  cars,  which  obstructed  the 
view  of  the  main  track. 

(c)  While  the  two  men  were  stopping  and  looking,  a  hand-car  on  one 
of  defendant's  main  tracks  passed  eastward  from  behind  the  box  cars, 
and  they  then  drove  across  without  again  stopping  to  look  and  listen, 
and  as  they  reached  the  main  track  they  were  struck  by  another  hand- 
car passing  rapidly  on  the  same  track  in  the  same  direction. 

1.  The  foregoing  facts  appearing  in  the  plaintiff's  case,  in  his  action  for 
damages,  it  was  proper  that  the  question  whether  he  was  guilty  of  con- 
tributory negligence  or  not  should  be  left  to  the  jury,  and  it  was  not 
error  to  refuse  to  enter  a  judgment  of  compulsory  nonsuit. 

2.  The  duty  to  stop,  look  and  listen  is  absolute  and  imperative,  and  the 
fact  that  the  safety-gates  were  raised  did  not  release  the  plaintiff  from 
its  observance ;  yet,  on  the  other  hand,  it  was  some  evidence  of  negli- 
gence on  the  pait  of  the  defendant,  and  as  such  was  a  proper  subject  of 
the  comments  made  thereon  to  the  jury. 

3.  The  trial  judge  charged  that  the  juiy  might  consider  the  pain  and 
suffering  the  plaintiff  *'  has  undergone,  and  may  imdergo  in  ^e  fu- 
ture ; "  but  the  idea  of  compensation  was  fairly  brought  to  their  atten- 
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don  in  the  enumeration  of  the  elements  of  ihe  damages  allowable,  and, 
taken  with  its  context,  there  was  no  substantial  error  in  the  instruction. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  414  January  Term  1889,  Sup.  Ct.;  court  below.  No.  121 
May  Term  1885,  C.  P. 

On  March  18,  1885,  Albert  Frantz  brought  case  against  the 
&  Michigan  Southern  Railway  Company,  to  re- 
3S  for  personal  injuries  alleged  to  have  been  caused 
jence  of  defendant  company's  employees.     Issue. 
At  tne  tnal  on  September  21, 1888,  the  facts  shown  by  the 
's  testimony  were  in  substance  as  follows  : 
le  street,  in  the  city  of  Erie,  runs  north  and  south,  and 
d  at  right  angles  and  at  grade  by  the  tracks  of  the  de- 
company,  to  wit :  two  main  and  three  side  tracks,  run- 
jt  and  west.     Immediately  south  of  the  last  track  of 
endant,  are  the  tracks    of    the  Philadelphia  &    Erie 
i,  two  or  three  in  number.     There  is  a  space  of  seven 
I  two  inches  between  the  south  track  of  the  defendant 
company  and  the  north  track  of  the  P.  &  E.  Railroad. 

Safety-gates  were  maintained  at  the  street-crossing,  and  at 
this  point  the  tracks  of  both  railroads  are  straight  for  a  long 
distance.  There  was  also  a  city  ordinance  in  force,  enacted 
June  24,  1873,  prohibiting  the  running  of  railroad  trains 
through  the  city  at  a  speed  greater  than  six  miles  an  hour,  and 
requiring  companies  to  maintain  flagmen  at  crossings. 

About  7  A.  M.,  November  21,  1884,  Albert  Frantz  was 
riding  with  one  Decknor  who  was  driving  north  on  Parade 
street  in  a  .two  horse  wagon.  The  safety-gates  were  raised, 
and  the  watchman  was  absent.  When  they  approached  the 
tracks  of  the  P.  &  E.  R.  Co.,  they  stopped  the  wagon  and 
looked  up  and  down  and  listened,  to  discover  if  it  was  safe  to 
proceed.  Two  of  the  defendant  company's  side  tracks  were 
south  of  its  main  track,  and  at  this  time  both  of  them  were 
occupied  in  both  directions  with  box  cars  standing  upon  them, 
and  one  of  the  box  cars,  on  the  siding  next  the  main  track, 
extended  over  the  west  sidewalk  and  into  the  street.  These 
box  cars,  it  was  claimed,  obstructed  the  view  of  the  road-bed 
to  the  west  of  the  crossing.     The  occupants  of  the  wagon 
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could  see,  however,  that  no  train  was  approaching  in  that 
direction. 

While  the  wagon  was  stopped  and  the  plaintiff  and  his 
companion  were  looking  and  listening,  a  hand-car  passed  east 
on  one  of  defendant's  main  tracks.  Not  seeing  or  hearing  any- 
thing more,  Decknor  proceeded  to  drive  across,  the  horses 
walking,  and  just  as  the  team  got  upon  defendant's  south 
main  track,  another  hand-car,  also  passing  east,  came  rapidly 
and  silently  on,  running  at  the  rate  of  ten  miles  an  hour,  as 
was  claimed,  and  dashed  against  the  team.  The  horses  jerked 
the  wagon  over  the  hand-car,  whereby  the  driver  was  thrown 
out  and  the  wagon  upset.  The  team  ran  away,  and  the  plaint- 
iff was  caught  under  the  wagon  box  and  dragged  for  some 
distance,  receiving  serious  and  permanent  injuries. 

The  plaintiff  having  rested,  the  defendant  moved  that  a 
judgment  of  compulsory  nonsuit  be  entered. 

By  the  court :  I  think  this  matter  should  go  to  the  jury. 
The  plaintiff  himself  testified  that  they  stopped  and  looked 
and  listened  before  going  across  the  track,  and  the  driver  to 
the  same  thing,  and  that  there  were  cai*s  which  obstructed  the 
view  until  they  got  close  to  the  track.  The  motion  for  a  com- 
pulsory nonsuit  is  overruled ;  exception.* 

The  testimony  on  the  part  of  the  defendant  was  to  the  effect 
that  there  were  eight  employees  upon  the  second  hand-car, 
the  foreman  and  seven  assistants ;  they  testified  substantially 
that  they  were  running  at  the  rate  of  abbut  five  miles  an  hour, 
when  just  before  they  reached  Parade  street  they  saw  the 
horses  and  wagon  coming  at  a  smart  trot ;  that  they  immedi- 
ately gave  what  warning  they  could  by  shouting  to  the  plaint- 
iff and  his  companion  in  the  wagon,  put  on  the  brakes  and  did 
their  utmost  to  check  the  speed  of  the  car  and  to  stop  it,  and 
that  when  the  car  struck  the  horses  it  was  going  very  slowly, 
almost  stopped. 

The  court,  Gunnison,  P.  J.,  charged  the  jury  and  answered 
the  points  presented: 

The  first  question  for  you  to  decide  is,  was  there  negligence 
on  the  part  of  the  railroad  company  or  its  employees  ?  Be- 
cause if  there  was  not,  the  plaintiff  is  not  entitled  to  recover. 
His  right  to  recover  depends  on  the  accident  having  been  occa- 
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le  negligence  of  the  railroad  company  or  its  em- 

a  shown  in  evidence  to  you  that  there  is  an  ordi- 
city  of  Erie  which  requires  the  railroad  companies, 
J,  to  erect  and  maintain  safety-gates.  These  gates 
perated  and  watched  at  all  times  when  there  is 
across  the  tracks  on  the  street.  At  such  times,  a 
)erate  the  gates  and  lower  them  across  the  street 
are  cars  approaching,  would  be  negligence  on  the 
railroad  company.  Whether  it  was  negligence  in 
he  gates  so  operated,  at  this  time  of  day,  depends 
h  travel  there  was  ordinarily  across  the  tracks  at 
And  that  is  a  question  for  you  to  decide.  I  can- 
},  as  a  matter  of  law,  it  was  negligence  in  them  not 
gates  in  operation  at  that  time.  [If  at  that  time 
considerable  amount  of  travel,  then  the  fact  that 
ire  up  would  be  notice  to  the  plaintifE  that  there 
^er  in  crossing  the  track ;  it  would  be  an  invitation 
Dss  the  track.  At  the  same  time  it  would  not  ex- 
m  exercising  due  care  in  approaching  and  crossing 
d  finding  out  whether  or  not  there  were  approach- 
lecause  the  fact,  if  it  is  a  fact,  that  the  railroad 
Bre  negligent,  would  not  excuse  him  for  being 
He  must  use  proper  care  in  crossing,  irrespective 
v^hether  or  not  the  railroad  company  used  care.]  * 
the  duty  of  the  employees  of  the  company  to  give 
ig  of  their  approach,  riding  on  a  car,  or  of  other 
f  the  company  to  give  some  warning  of  their  ap- 
ther  by  lowering  the  gates,  or  by  a  watchman,  or 
it.  The  eight  men  on  this  car,  or  such  as  testify, 
t  they  did  halloo  at  the  tops  of  their  voices.  The 
s  you  that  he  heard  nothing  of  the  kind,  and  Mr. 
^s  he  heard  nothing  of  the  kind.  And  now  it  is 
y  whether  they  did  give  such  warning,  and  whether 
J  was  suflScient  to  excuse  them  from  any  negligence, 
lem  from  the  imputation  of  negligence, 
d  that  the  employees  of  the  railroad  were  guilty  of 
it  is  your  duty  to  inquire  whether  or  not  the  plaint- 
ligent ;  for  if  he  was  guilty  of  negligence  which 
to  the  accident,  he  cannot  recover,  no  matter  how 
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negligent  the  employees  of  the  railroad  company  were.  It  was 
the  duty  of  the  plaintiff  to  use  care  in  approachirig  the  tracks, 
to  stop  and  look  and  listen  for  approaching  cars.  It  was  also 
his  duty  to  keep  such  lookout  as  was  reasonable,  while  crossing 
the  track,  and  avoid  a  car  if  he  could,  even  after  he  had  started 
to  cross ;  and  it  was  his  duty  that  the  horses  should  be  diiven 
in  a  careful  and  cautious  manner.  The  plaintiff  and  the  dri- 
ver both  say  they  crossed  on  a  walk.  The  witnesses  on  the 
other  side  say  they  crossed  on  a  smart  trot,  and  that  neither 
the  plaintiff  nor  the  driver  was  looking  toward  the  west,  and 
that  they  paid  no  attention  to  the  warning  given  them  by  those 
on  the  car.  These  are  circumstances  for  you  to  consider  in 
determining  whether  or  not  the  plaintiff  was  himself  guilty  of 
negligence. 

If  you  find  for  the  plaintiff  on  this  point,  and  find  that  the 
railroad  company  were  negligent,  and  that  this  accident  re- 
sulted from  their  negligence,  and  that  the  plaintiff  was  guilty 
of  no  contributory  negligence,  it  would  be  your  duty  to  fix 
the  amount  of  damages.  In  doing  this  you  should  take  into 
consideration  the  expense  of  the  plaintiff's  sickness,  although 
I  think  there  has  been  no  evidence  given  of  the  amount  paid 
for  medical  attendance,  etc.  You  do  not  know  what  that  was. 
You  should  take  into  consideration  the  loss  of  wages  he  has 
suffered  and  will  suffer  during  his  life  in  consequence  of  this 
injury.  Upon  that  point  you  have  the  testimony  of  witnesses 
who  tell  you  how  much  he  earned  before  the  accident,  and  also 
the  testimony  as  to  how  much  he  has  been  able  to  earn  since 
the  accident,  and  as  to  his  disability  to  work  now.  In  consid- 
ering the  amount,  it  is  your  duty  to  consider  the  probability 
of  his  life.  Tables  of  mortality  have  been  shown  to  you  which 
show  that  at  the  age  of  23,  when  he  was  injured,  the  probabili- 
ty of  life  was  40  years.  It  is  claimed  by  the  defendant  that 
although  the  plaintiff  was  injured  at  the  time  of  this  accident, 
yet  his  present  condition  is  not  whoUy  the  result  of  that  injury, 
but  partially  the  result  of  the  other  misfortune  which  he  has 
had ;  this  hunch  on  his  back.  And  the  testimony  of  the  phy- 
sicians as  to  whether  or  not  this  condition  was  produced  by  the 
injury  or  the  hunch,  is  conflicting.  You  have  only  the  right, 
in  considering  the  damages  you  should  award  him,  if  anything, 
to  consider  the  disability  that  resulted  from  this  injury.     If 
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of  the  disability  resulted  from  the  other  misfortune 
3US,  you  cannot  take  that  into  consideration  in  fixing 
fes.  The  defendant  is  only  liable  for  the  injury  caused 
fligence,  and  for  no  disability  caused  by  other  causes, 
e  also  the  right,  in  estimating  the  damages,  to  consider 
,nd  suffering  that  he  has  undergone  and  may  undergo 
ture.]*^  Take  all  these  matters  into  consideration, 
d  not  remind  you  that  it  would  be  improper  in  con- 
bhis  case,  to  be  influenced  by  any  consideration  of 
for  the  plaintiff  or  prejudice  against,  the  defendant, 

)  is  a  corporation 

lintiff  requests  the  court  to  charge : 
b  if  the  jury  find  from  the  evidence  that  at  the  time 
jident  the  safety-gates  at  the  Parade  street  crossing 
md  that  no  warning  was  given  of  the  approach  of 
ten  the  plaintiff  had  a  right  to  presume  that  the  track 
;  and,  unless  the  jury  are  satisfied  by  afiBrmative  evi- 
t  the  plaintiff  was  guilty  of  contributive  negligence, 
iff  is  entitled  to  recover. 

' :  It  was  the  duty  of  the  employees  of  the  railway 
to  give  timely  and  sufficient  warning  of  the  approach 
eet  crossing.  Whether  or  not  in  this  case  there  was 
ling  is  a  question  for  the  jury.  I  cannot  say  that  the 
the  safety-gates  were  open,  on  the  occasion  of  the 
f  the  hand-car,  was  per  se  negligence.  If  the  jury 
ihere  was  no  warning  given  at  all,  the  plaintiff  had  a 
ippose  that  the  track  was  clear,  and  if  upon  crossing 
nt  resulted  from  the  negligence  of  the  defendant's 
,  without  any  contributory  negligence  upon  the  part 
intiff,  he  is  entitled  to  recover  in  this  suit.* 
'endant  requests  the  court  to  charge : 
as  the  duty  of  the  plaintiff  to  stop  and  look  and 
i  point  where  he  could  see  the  main  tracks  of  def  end- 
3ad,  and  his  failure  to  do  so,  his  own  evidence  show- 
here  was  such  a  point,  the  tracks  running  straight 
and  east,  constitutes  contributory  negligence  on  his 

:  The  plaintiff,  about  to  cross  the  tracks  of  the  de- 
as  bound  to  stop,  look  and  listen  to  discover  whether 
re  was  danger  in  crossing,  from  approaching  trains  or 
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cars.  If  he  did  not  do  so  he  was  guilty  of  contributory  negli- 
gence. If  the  jury  find  that  upon  the  tracks  near  the  crossing 
there  were  cars  standing,  obstructing  the  view  of  the  defend- 
ant's main  tracks,  it  becomes  a  question  of  fact  for  the  jury  to 
determine  whether  or  not,  on  the  occasion  of  this  accident,  he 
was  guilty  of  contributory  negligence.* 

The  jury  returned  a  verdict  in  favor  of  the  plaintifiE  for 
f  9,000.  A  rule  for  a  new  trial  having  been  discharged,  the 
plaintiff  took  this  writ,  assigning  for  error  : 

1.  The  refusal  of  defendant's  motion  for  compulsory  non- 
suit.* * 

2.  The  answer  to  defendant's  first  point.* 

3.  The  portion  of  the  charge  included  in  [  ]  * 

4.  The  answer  to  plaintiff's  fii*st  point.* 

6.  The  portion  of  the  charge  included  in  [  ]  * 

Mr,  Wm.  A.  Galhraiih^  for  the  plaintiff  in  error  : 

1.  On  the  showing  of  the  plaintiff,  there  was  no  case  for  the 
jury.  It  was  his  duty  to  stop,  look  and  listen  before  attempt- 
ing to  cross  the  tracks  of  the  defendant's  railroad.  But  he 
stopped  at  the  tracks  of  the  P.  &  E.  Railroad,  which  are  south 
of  defendant's  railroad.  It  was  therefore  error  to  instruct  the 
jury  that  "  the  fact  that  the  gates  were  up  would  be  notice  to 
the  plaintiff  that  there  was  no  danger  in  crossing  the  track ; 
it  would  be  an  invitation  to  him  to  cross  the  track."  The 
qualification,  as  to  the  necessity  for  his  exercise  of  proper  care, 
was  not  enough.  The  law  recognizes  but  one  rule  as  to  this 
duty  and  that  is  that  the  person  about  to  cross  a  railroad  track 
must  stop  and  look  and  listen  ;  a  failure  to  do  so  is  negligence 
per  se,  and  a  question  for  the  court  and  not  for  the  jury: 
Penn.  R.  Co.  v.  Beale,  73  Pa.  504 ;  Penn.  R.  Co.  v.  Ackerman, 
74  Pa.  265;  Mc Williams  v.  Keim,  22  W.  N.  372;  Collins  v. 
Leafey,  124  Pa.  203. 

2.  Ordinarily,  the  existence  of  negligence  is  a  question  for 
the  jury,  but  when  the  facts  are  uncontroverted,  their  legal 
effect  is  a  question  of  law  for  the  court :  Del.  etc.  R.  Co.  v. 

♦  Is  the  refusal  to  order  a  compulsory  nonsuit  assignable  as  error  P  See 
Bavingtonv.  Railroad  Co.,  34  Pa.  358;  Pownall  v.  Steele,  52  Pa.  446; 
U.  S.  Telegraph  Co.  v.  Wenger,  55  Pa.  262 ;  Mobley  v.  Bruner,  59  Pa. 
481;  Lehman  v.  Kelleraian.  65  Pa.  489;  Ballentine  v.  White,  77  Pa.  20: 
Easton  Borough  v.  Noff,  102  Pa.  474. 
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559;  Pittsb.  &  C.  R.  Co.  v.  McClurg,  5G  Pa. 
.  Magill,  101  Pa.  616.  And  it  is  to  be  es- 
bhat  there  is  a  marked  distinction  between 
solving  the  questions  of  negligence  and  con- 
ice,  and .  those  arising  from  the  rule  as  to  the 
id  tracks.     This  rule  involves  a  determinate 

the  same  under  all  circumstances,  and  the 
i-compliance  with  it  is  for  that  reason  for  the 
Do.  V.  Peters,  116  Pa.  206.  The  instructions 
3onstitutes  due  care  and  caution,  and  what  is 
itory  negligence^  were  entirely  too  indefinite. 
b  of  the  charge  was  to  diminish  the  force  and 
rule,  the  value  of  which  can  hardly  be  overesti- 
railroad  company  adopts  safety-gates,  or  other 

protection  of  the  public,  the  public  are  not 
from  the  duty  of  taking  care  of  themselves : 
ilroad  Co.,  124  Pa.  672. 
rule,  as  laid  down  by  this  court  in  numerous 
iamages  to  be  given  for  prospective  pain  and 
ensation  for  such  as  are  likely  to  be  endured 
in  this  case  the  jury  was  permitted  to  guess 
3sibly  be  so  endured.  "  You  have  also  the 
ig  the  damages,  to  consider  the  pain  and  suf- 

undergone,  and  may  undergo  in  the  future." 
X)  say  that  this  error  in  the  general  charge 

affirmative  answer  to  the  plaintiff's  fourth 
i.  R.  Co.  V.  Adams,  89  Pa.  31.  In  all  the 
,mages  for  personal  injuries,  the  rule  limiting 
5tual  compensation,  including  compensation 
ring  likely  to  be  afterwards  endured,  has  been 
Lzed,  save  where  the  injuries  were  the  result 
iuct  amounting  to  gross  negligence :  Penn. 
>3  Pa.  276.  The  rule  universally  accepted 
id  followed  in  Scott  Tp.  v.  Montgomery,  95 


ng  (with  him  Mr.  0,  M,  Lynch  and  Mr.  John 
lie  defendant  in  error : 

vidence  shows  that  the  party  injured  did  not 
listen,  there  can  be  no  recovery ;  but  where 
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the  evidence  shows  clearly,  as  in  this  case,  that  the  plaintiff  did 
stop  and  look  and  listen,  before  attempting  to  cross  the  defend- 
ant's tracks,  it  cannot  be  declared  as  matter  of  law  that  he  was 
guilty  of  contributory  negligence.  At  just  what  point  a  party 
should  stop  and  look  and  listen,  depends  upon  the  varying  cir- 
cumstances of  each  case,  and  is  a  question  for  the  jury :  North 
Penn.  R.  Co.  v.  Heileman,  49  Pa.  60 ;  Penn.  R.  Co.  v.  Ogier, 
35  Pa.  60;  Arnold  v.  Railroad  Co.,  115  Pa.  185.  No  author- 
ity is  cited  to  show  that  it  is  necessaiy  to  stop  a  second  time 
to  look  and  listen,  and  that,  while  crossing  a  set  or  system  of 
tracks,  as  in  this  case.  The  contrary  doctrine  is  expressly  laid 
down :  Penn.  R.  Co.  v.  Garvey,  108  Pa.  369 ;  Wharton  on  Neg., 
§386. 

2.  The  evidence  in  this  case  shows  a  still  stronger  case  of 
negligence  on  the  part  of  the  defendant  company  than  was 
shown  in  Mc Williams  v.  Keim,  22  W.  N.  372,  in  which  the 
trial  court  ordered  a  compulsory  nonsuit,  and  in  so  doing  com- 
mitted the  same  error  which  the  defendant  asked  the  court 
below  to  commit  in  this  case.  That  it  is  negligence  for  a  rail- 
road company  to  approach  a  public  crossing  with  its  trains  or 
cars  without  giving  due  and  timely  warning,  is  too  well  settled 
to  require  the  citation  of  authorities.  That  it  is  negligence 
for  a  railroad  company  to  have  its  tracks  at  a  public  crossing 
filled  up  with  cars  standing  thereon,  is  shown  by  Penn.  R.  Co. 
V.  Ackerman,  74  Pa.  265,  and  Penn.  R.  Co.  v.  Horst,  110  Pa. 
226.  But  whether  or  not  it  is  negligence  not  to  have  safety- 
gates  at  grade  crossings  in  cities  and  towns :  Phil.  &  R.  R.  Co. 
V.  Carr,  99  Pa.  513,  it  is  certainly  powerful  evidence  of  negli- 
gence to  have  safety-gates  and  then  leave  them  open  in  the 
daytime  when  cars  are  passing. 

3.  The  only  criticism  of  the  charge  upon  the  subject  of  the 
damages  suggested,  is  that  in  one  sentence  the  word  "  may  "  is 
used  where  some  of  the  cases  use  the  words  "  is  likely."  But 
the  words  are  practically  synonymous  and  are  used  indiscrimi- 
nately. In  Menges  v.  Muncy  Creek  Tp.,  1  Penny.  179,  the 
court  used  the  word  "may"  in  this  connection.  The  judg- 
ment of  the  court  below  was  affirmed  in  this  court.  Detached 
portions  of  the  charge,  and  especially  only  a  part  of  a  sentence, 
should  not  be  assigned  for  error:  Penn.  R.  Co.  v.  Coon,  111 
Pa.  430.     Had  the  detached  sentence  been  inaccurate,  however, 

Vol.  cxxvn — 20 
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lid  not  reverse  the  judgment  for  that:  Trego  v. 
Pa.  139.  "Some  substantial  injury  must  have 
al  or  probable  result  of  such  error,  to  justify  us 
the  judgment." 

klE.  Justice  Mitchell  : 

iony  on  behalf  of  the  plaintifE  was  to  the  effect 
crossing  in  a  city  street  was  partially  obstructed 
3ar8  2  Penna.  R.  Co.  v.  Ackerman,  74  Pa.  265 ; 
.  v.  Horst,  110  Pa.  226 ;  and  this  crossing,  the 
1  was  thus  obstructed,  was  approached  by  a  hand- 
te  of  ten  miles  an  hour,  noiselessly,  and  without 
my  kind  until  the  collision  was  imminent,  and 
y-gates  which  were  there  in  accordance  with  the 
of  the  city  ordinances,  were  open,  and  thus  tended 
le  plaintiff.  This  evidence  made  a  clear  prima 
negligence  for  the  jury.  A  nonsuit  therefore 
I  granted  on  the  ground  of  manifest  contributory 
the  plaintiff.  This  we  do  not  find.  There  were 
tracks,  and  the  evidence  is  strong  that  the  plaint- 
ooked  and  listened  before  crossing  the  first.  It 
ve  been  his  duty  to  stop  again  before  going  upon 
le  defendant  company  on  which  the  collision  took 
evidence  does  not  enable  us  to  say  so  as  a  matter 
s  far  from  clear  that  the  place  where  plaintiff 
lot  the  best,  or  that  there  was  any  safe  place  for 
better  view.  It  was  proper  therefore  that  the 
ye  left  to  the  jury,  and  the  nonsuit  was  rightly 

ne  reasons  the  defendant's  first  point,  which  as- 
established  fact  that  ''plaintiff's  own  evidence 
was  such  a  point,"  might  have  been  refused  en- 
3  qualified  answer  of  the  court  did  defendant  no 
first  and  second  assignments  of  error  are  there- 
ined. 

id  fourth  assignments  have  given  us  more  trouble, 
points  this  is  a  very  close  case.  Portions  of  the 
the  answer  to  plaintiff's  first  point,  especially  the 
t  fact  that  the  gates  were  up  would  be  notice  to 
there  was  no  danger  in  crossing  the  track  ;  it 
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would  be  an  invitation  to  him  to  cross  the  track,"  and  "  if  the 
jury  find  that  there  was  no  warning  given  at  all,  the  plaintiff 
had  a  right  to  suppose  that  the  track  was  clear,"  are  certainly- 
erroneous  if  applied  to  the  plaintiffs  conduct,  or  used  in  de- 
fining to  the  jury  the  standard  of  contributory  negligence. 
The  duty  to  stop,  look  and  listen  is  absolute  and  unyielding. 
It  is  for  the  protection  of  the  train  and  its  occupants,  as  much 
or  more  than  for  that  of  travelers  on  the  highway,  and  no 
amount  of  negligence  on  the  part  of  the  defendant  can  absolve 
the  plaintiff  from  its  obligation.  The  fact  that  the  safety- 
gates  were  up  did  not  and  could  not  release  the  plaintiff  from 
the  necessity  of  observing  the  imperative  rule  for  all  railroad 
crossings.  As  said  by  the  present  Chief  Justice  in  the  closely 
similar  case  of  Greenwood  v.  Railroad  Co.,  124  Pa.  672,  a 
plaintiff  "  has  no  right  to  omit  the  ordinary  precautions  when 
approaching  a  railroad  crossing  merely  because  he  finds  the 
gates  up." 

But  while  the  fact  that  the  gates  were  raised  is  no  excuse  for 
the  failure  of  a  plaintiff  to  stop,  look  and  listen,  yet  on  the 
other  hand  it  is  some  evidence  of  negligence  on  the  part  of 
the  defendant.  Its  tendency  is  certainly  to  give  the  approach- 
ing traveler  the  impression  that  the  crossing  is  safe,  and 
thereby  to  blunt  the  edge  of  his  caution.  It  may  of  course 
be  susceptible  of  full  explanation.  As  said  in  Greenwood  v. 
Railroad  Co.,  supra,  "  machinery  of  all  kinds  is  liable  to  get 
out  of  order,  and  may  do  so  just  at  the  critical  moment  of  the 
approach  of  a  train."  But  unexplained  it  is  evidence  of  negli- 
gence, and  as  such  is  a  proper  subject  of  comment  in  the  charge 
of  the  court.  The  passages  already  quoted  would  be  clearly 
erroneous  as  applied  to  the  plaintiff's  negligence,  but  they 
would  equally  clearly  be  correct  if  applied  to  the  negligence 
of  the  defendant.  They  must  be  examined  and  judged  in  con- 
nection with  their  immediate  context.  The  passage  from  the 
charge  that  the  gates  being  up  was  an  invitation  to  cross,  fol- 
lows immediately  after  a  refusal  to  say  that  it  was  negligence 
in  law,  and  a  reference  of  it  to  the  jury  as  a  question  of  negli- 
gence in  fact,  and  is  followed  in  the  same  immediate  connec- 
tion by  the  qualification  that  "  at  the  same  time,  it  would  not 
excuse  him  from  exercising  due  care  in  approaching  and  cross- 
ing the  track,  and  finding  out  whether  or  not  there  were  ap- 
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and  what  was  meant  by  due  care,  is  defined, 

trther  on,  by  the  instruction  that  it  "  was  the 

iff  to  use  care  in  approaching  the  tracks,  to 

listen  for  approaching  cars." 

the  plaintiff's  first  point  is  very  similar,  and 

itely  may  also  be  taken  as  applied  either  to 

the  defendant's  conduct,  but  taken  with  its 

to  apply  to  the  defendant,  and  this  is  made 

he  unqualified  affirmance  of  defendant's  third 

;t  of  the  gates  being  open  would  not  excuse 

the  duty  of  stopping  to  look  and  listen  be- 

)  cross. 

lages  as  a  whole,  with  what  preceded  and  f ol- 
3  distinction  between  what  was  meant  to  de- 
own  duty,  and  what  was  said  with  reference 
jligence,  is  not  so  clearly  expressed  as  would 
>n  a  fair  survey  of  the  general  effect  we  can- 
l  not  give  the  jury  correct  instruction  as  to 

e  of  remark  is  applicable  to  the  portion  of 
g  to  the  damages.  The  fifth  error  complained 
liat  the  jury  may  consider  the  pain  andsuffer- 
'  has  undergone,  and  may  undergo  in  the  fu- 
Bssion  is  not  felicitous,  and  there  is  a  notable 
it  the  charge  of  the  word  compensation,  which 
made  prominent  in  cases  of  this  class.  See 
ibject  in  Collins  v.  Leafey,  124  Pa.  203.  But 
msation  was  clearly  in  the  judge's  mind  and 
t  before  the  jury  in  the  enumeration  of  the 
amages  they  should  award  if  they  should  find 
These  are  stated  by  the  learned  judge  in  the 
be  the  expenses  of  plaintiff's  sickness,  the 
tias  suffered  and  will  suffer,  and  the  pain  and 
;  undergone  and  may  undergo,"  and  in  the 
Fs  fourth  point,  where  the  pain  and  suffering 
ted  to  that  "  already  experienced,  and  likely 
need."  Taking  all  this  together,  the  idea  of 
)ugh  not  made  as  distinct  and  prominent  as  is 
ly  put  before  the  jury,  and  it  would  be  hyper- 
t  to  separate  the  single  phrase  "  may  under- 
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go  "  from  its  context,  and  say  that  it  gave  the  jury  an  unbridled 
license  in  the  ascertainment  of  the  damages,  or  left  them  with- 
out any  guide  at  all  as  in  Phila.  &  R.  R.  Co.  v.  Adams,  89  Pa. 
31,  and  Collins  v.  Leafey,  124  Pa.  203. 

Ihiough  open  to  criticism  in  the  several  points  reviewed,  the 
charge  as  a  whole  contained  no  substantial  error. 

Judgment  affirmed. 


S.  J.  BENEDICT  v.  BOYD  MARSH. 

137    309 

EBBOB  TO  THE  COURT  OF    COMMON  PLEAS  OP  WABBBN  |160   307', 

COUNTY. 

Argued  May  8, 1889— Decided  Jane  28, 1889. 
[To  be  reported.] 

1.  Where,  in  detennining  whether  an  engine,  boiler  and  machinery  in  a 
saw-mill  upon  land  sold  at  sheriff  ^s  sale  are  pai*t  of  the  realty  or  not,  the 
testimony  as  to  the  actual  character  of  the  structure,  whether  movable 
or  permanent,  is  conflicting,  the  issue  becomes  a  question  of  fact  for 
the  jury :  Harmony  B.  Ass'n  v.  Berger,  99  Pa.  820. 

2.  In  such  case,  should  the  jury  be  unable  to  find,  from  the  conflicting 
testimony,  that  the  mill  was  in  fact  a  permanent  structure,  proof  of  the 
ante  litem  motam  declarations  of  the  owner  and  builder  may  be  con- 
sidered as  eyidence  of  his  purpose  at  the  time  the  mill  was  erected. 

Before  Paxson,  C.  J.,  Stebbbtt,  Gbeen,  Clabk  and 
MrrcHEiiL,  JJ. 

No.  221  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  24 
December  Term  1887,  C.  P. 

On  September  30,  1887,  S.  J.  Benedict  brought  replevin 
against  Boyd  Marsh  for  certain  saw-mill  machinery  of  the  value 
of  $1,107.  The  defendant  pleaded  non  cepit,  property  in  him- 
self, with  leave,  etc. 

At  the  trial  on  October  6,  1888,  it  was  made  to  appear  that 
in  1887  and  prior  thereto  A.  R.  Kilbum  was  the  owner  of  land 
on  which  he  had  erected  a  steam  saw-mill.    The  structure  was  a 
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d  over  a  small  stream  of  water,  Upon  sills  leveled 
into  the  ground  on  each  side  of  the  stream. 
,s  set  on  a  block,  imbedded  in  the  ground  and 
lis.  The  boiler  was  placed  near  by  on  a  stone 
L  frame  was  made  of  2x4  stuff,  and  covered 

26,  1887,  Benedict  obtained  judgment  against 
became  a  lien  upon  the  land  on  which  the  mill 
Execution  was  issued  upon  the  judgment,  and 
)ld  on  September  26,  1887,  to  Benedict.  After 
e,  Boyd  Marsh,  the  defendant,  removed  the  en- 
l  machinery  from  the  mill  and  from  the  land, 
brought  this  suit. 

tnt  introduced  testimony  to  show  that  on  June 
n,  being  in  debt  to  Wm.  L.  Marsh,  defendant's 
000  borrowed  money,  transferred  the  mill  to 
>f  sale  in  writing,  who  then  transferred  it  to  the 
le  two  Marshes  and  Kilbum  went  to  the  mill 
etnt  was  put  in  possession. 
>mb  called  by  defendant : 

roposed  to  show  by  the  witness  that  the  witness 
rn,  in  December,  1885,  went  to  Mr.  Benedict 
and  stated  to  him  that  he,  Kilbum,  wished  to 
able  saw-mill,  one  that  could  be  moved  on  to 
f  land  that  he  had,  and  from  one  to  another,  for 
cutting  timber,  and  that  he  purchased  the  miU 
that  purpose. 

IS  incompetent  and  irrelevant. 
:  Objection  overruled ;  exception.  * 
»  sawyer  upon  the  mill,  called  by  defendant : 
lave  any  conversation  with  Mr.  Kilbum  in  the 
as  to  what  he  was  going  to  do  with  this  mill 
he  timber  on  the  Flatt  lot  ? 
IS  incompetent  and  irrelevant. 
:  Objection  overruled ;  exception.* 
y  of  the  witnesses  admitted  under  these  offers, 
)pinion  of  the  Supreme  Court. 

;bowk,  p.  J.,  after  stating  the  facts,  charged 
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The  case  then  stands  in  this  way :  If  the  mill  with  its  neces- 
sary equipments  was  personal  property  at  the  time  Wm.  L. 
Marsh  bought  it,  then  the  judgment  of  Mr.  Benedict  was  not 
a  lien,  and  the  verdict  should  be  for  the  defendant.  But,  on 
the  other  hand,  if  the  mill  was  a  part  of  the  real  estate,  then 
your  verdict  should  be  for  the  plaintiff.  That  is  where  the 
question  is  in  this  case.  What  was  the  character  of  the  mill 
and  its  equipment  ?    Was  it  a  part  of  the  real  estate  ? 

We  say  to  you,  as  making  a  distinction  between  the  owner 
of  land  and  a  tenant,  if  the  owner  of  land  erects  a  saw-mill  on 
his  own  land  as  the  evidence  shows  Mr.  Kilburn  did,  the  mill 
becomes  real  estate  provided  it  is  in  its  character  a  permanent 
structure.  And  by  permanent  we  mean  one  whose  character 
itself  indicates  permanency ;  when  it  is  built  in  the  manner  in 
which  persons  building  saw-mills  usually  build  permanent 
mills ;  a  structure  that  would  be  immovable  without  taking 
down  and  destroying  its  character  as  a  mill.  If,  in  this  case, 
the  structure  was  of  such  a  permanent  and  substantial  nature, 
it  became  real  estate ;  and  we  say  to  you,  that  if  in  its  character 
it  is  permanent,  it  cannot  be  changed  by  evidence  showing 
that  Mr.  Kilbum,  when  he  built  it,  intended  to  remove  it  from 
the  tract  when  the  timber  on  it  should  be  exhausted.  There 
are  many  structures  in  the  way  of  manufacturing  that  probably 
it  is  intended  at  some  indefinite  time  in  the  future  to  remove, 
when  the  material  necessary  to  their  operation  has  become  ex- 
hausted. But  that  intention,  we  say  to  you,  does  not  change 
the  essential  character  of  the  property  itself.  The  intention 
of  Mr.  Kilburn  cannot  affect  it.  It  is  the  character  of  the  mill 
itself  for  permanency  that  determines  its  character  as  realty. 
What  was  the  character  of  the  mill  in  this  case  ?  Was  it  a 
permanent  structure  ?  Was  it  of  a  character,  like  a  portable 
mill  upon  wheels,  that  it  could  be  moved,  or  was  it  in  its  nature 
permanent?  If  it  was,  we  say  to  you  that  it  was  real  estate, 
and  the  plaintiff  is  entitled  to  a  verdict.  We  repeat,  that  the 
mere  intention  of  Mr.  Kilburn  to  remove  it  when  the  timber 
was  exhausted,  would  not  change  the  character  of  the  mill 
itself. 

The  plaintiff  requests  the  court  to  charge : 

1 .  That  the  mill,  being  erected  by  Kilburn  on  the  land  owned 
by  him,  is  presumed  to  be  real  estate. 
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3  say  to  3'ou  that  this  depends  upon  the  ques- 

ie  mill  was  a  permanent  one ;  if  it  was  a  per- 

re,  although  Mr.  Kilburn  may  have  intended  to 

me  future  time,  it  was  real  estate,  notwithstand- 

>n  of  Mr.  Kilburn. 

at  requests  the  court  to  charge : 

tiff,  S.  J.  Benedict,  cannot  recover  in  this  case 

find  from  the  evidence  and  believe  that  A.  R. 
3d  that  the  boiler,  engine,  mill  and  machinery 
anent  and  a  part  of  his  land. 
3  answer  this  point  by  saying,  as  we  have  said 

charge,  that  the  intention  of  A.  R.  Kilburn 
t  the  question,  if  the  building  was  a  permanent 

y  believe  that  the  boiler,  engine,  mill  and  ma- 
ot  intended  by  A.  R.  Kilburn  to  be  permanent 
is  land,  the  verdict  should  be  for  the  defendant. 
^  answer  this  point  by  saying,  that  notwith- 
ilbum  may  have  intended  the  mill  to  remain 
when  there  was  a  supply  of  timber,  yet  if  the 
was  a  permanent  structure,  it  was  real  estate. 
}  was  not  a  permanent  structure,  not  of  a  sub- 
lent  kind,  but  in  its  character  movable,  then  it 
aal  property,  and  the  verdict  should  be  for  the 

y  believe  that  the  mill  and  machinery  was  a 
Y  structure,  to  be  again  moved  to  other  tracts, 
r  on  the  land  upon  which  the  mill  was  erected 
then  it  was  personal  property  and  the  verdict 
le  defendant. 

is  point  is  affirmed  in  connection  with  the  in- 
we  have  given  you  as  to  what  constitutes  a  per- 
re. 

y  believe  that  the  mill  and  machinery  was  per- 
and  not  a  fixture,  the  verdict  should  be  for  the 


umed  a  verdict  in  favor  of  the  defendant.  A 
trial  having  been  discharged,  the  plaintiff  took 
aing  for  error : 
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1,  2.  The  admission  of  defendant's  offers.*  * 

Mr.  W.  E.  Rice  (with  him  Mr.  R.  Broum,  Mr.  0.  W.  Stone 
and  Mr.  H.  JE.  Brown)^  for  the  plaintiff  in  error : 

That  the  machinery  in  a  mill  is  real  estate  ;  that  unless  de- 
tached before  sale  it  passes  with  the  freehold  by  a  sheriff's  sale, 
are  settled  propositions :  Harlan  v.  Harlan,  15  Pa.  507 ;  Har- 
lan V.  Harlan,  20  Pa.  807.  The  only  cases  that  hold  that  in- 
tention in  any  way  affects  the  character  of  property,  as  personal 
or  real  estate,  are  where  questions  arise  between  landlord  and 
tenant,  concerning  fixtures,  as  in  Seeger  v.  Pettit,  77  Pa.  437, 
or  where  the  structure  is  of  such  an  equivocal  character  as 
to  make  the  question  depend  upon  intention,  as  in  Harmony 
Building  Association  v.  Berger,  99  Pa.  324.  The  saw-mill,  in 
this  case,  was  not  of  such  equivocal  character,  and,  therefore, 
evidence  of  intention  should  not  have  been  admitted  under  the 
authority  of  the  last  above  cited  case. 

Mr.  W.  W.  WiUmr  (with  him  Mr.  Wm.  Schnur\  for  the  de- 
fendant in  error : 

Three  witnesses  on  the  part  of  the  defendant  testified  that 
this  mill  was  of  a  temporary  character,  portable  and  remova- 
ble. Four  witnesses  on  the  part  of  the  plaintiff  testified  that 
it  was  in  character  not  portable  but  permanent.  The  mill  was 
therefore  of  such  an  equivocal  character  as  to  raise  a  question 
for  the  jury,  and  in  such  cases  the  intention  and  the  object  the 
owner  had  in  view  in  placing  the  mill  on  the  land  are  material, 
physical  attachment  to  the  realty  no  longer  being  regarded : 
Hannony  Building  Association  v.  Berger,  99  Pa.  324 ;  Hill  v. 
Sewald,  53  Pa.  272 ;  Seeger  v.  Pettit,  77  Pa.  437. 

Opinion,  Mr.  Justice  Green: 

The  only  question  in  this  case  was  whether  the  machinery  in 
controversy  was  personalty  or  realty.  The  question  was  very 
fairly  and  correctly  submitted  by  the  court  to  the  jury  who 
found  it  to  be  personalty.  There  was  conflicting  evidence  on 
the  subject,  and  it  is  clear  that  the  determination  of  the  issue 
depended  upon  a  question  of  fact  which  could  only  be  decided 
by  a  jury. 

The  machinery  in  dispute  was  a  certain  steam  engine  and 
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saw-raill  machinery  put  up  by  one  Kilbum  on  a  ti-act  of  tim- 
ber land  belonging  to  him,  and  used  in  sawing  logs  cut  from 
the  land.  Whether  the  engine  and  machinery  were  portable 
or  permanent  was  the  question.  Kilburn,  the  owner,  had 
treated  it  as  personalty  by  selling  it  to  William  L.  Marsh,  by 
a  written  bill  of  sale,  and  the  latter  transferred  it  to  his  son, 
the  defendant,  before  the  sheriff's  sale  of  the  land,  but  after  the 
plaintiff's  judgment  against  Kilburn  had  been  entered.  There 
was  considerable  testimony  that  the  engine  and  machinery  were 
portable  in  their  character  and  were  intended  to  be  moved  from 
one  tract  of  timber  land  to  another,  to  cut  up  the  logs  on  each. 
This  brought  the  case  within  the  catalogue  of  cases  of  an 
equivocal  character  which  require  the  verdict  of  a  juiy  to  de- 
termine. In  Harmony  Building  Association  v.  Berger,  99  Pa. 
320,  we  said :  "  There  may  be  some  things  which  are  so  essen- 
tially a  part  of  the  freehold  that  as  between  vendor  and  vendee 
the  intention  of  the  owner  may  be  of  little  weight.  But  this 
is  not  such  a  case.  The  articles  themselves  were  of  such  an 
equivocal  character  as  to  raise  a  jury  question."  That  was  a 
case  in  which  the  articles  in  controversy  were  placed  in  posi- 
tion by  the  owner  of  the  premises.  As  between  landlord  and 
tenant,  the  doctrine  that  physical  annexation  alone  is  the  test 
has  long  been  exploded :  Hill  v.  Sewald,  63  Pa.  271 ;  Seeger 
V.  Pettit,  77  Pa.  437.  In  Harmony  Building  Association  v. 
Berger,  supra,  we  said  further  that  "  the  object  and  intention 
of  the  owner  is  to  be  regarded  in  considering  the  character  of 
the  articles." 

The  learned  court  below  was  very  careful  to  say  to  the  jury 
that  if  the  character  of  the  mill  for  permanency  was  certain, 
the  mere  intention  of  Kilburn  to  the  contrary  could  not  change 
it  and  make  the  machinery  personalty.  But  we  think  it  quite 
clear  upon  the  testimony  that  the  character  of  the  mill  for  per- 
manency was  a  very  debatable  question,  and  that  the  intention 
and  object  of  the  owner  became  very  material  in  determining 
the  question.  In  this  point  of  view  the  evidence  offered  and 
received  under  objection  and  exception  was  highly  illustrative. 
Thus,  the  witness,  A.  W.  Day,  the  tail-sawyer  at  the  mill,  tes- 
tified under  exception  as  follows :  "  Q.  What  kind  of  a  mill 
was  it?  A.  It  was  a  movable  mill.  I  suppose  the  engine  and 
boiler  hung  together,  but  it  was  movable  and  intended  to  move 
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it;  that  was  their  calculation  after  they  cut  their  stock  out 
there.  Q.  Did  you  have  any  conversation  with  Mr.  Kilbum  in 
the  winter  of  '86  as  to  what  he  was  going  to  do  with  this  mill 
after  finishing  the  timber  on  the  Flatt  lot  ?  A.  He  said  he 
was  going  to  move  it  up  to  the  State  Line  Run  from  there." 
Another  witness,  Whitcomb,  had  previously  testified  under  ob- 
jection and  exception  that  he  was  the  millwright  who  built  the 
mill  and  was  present  with  Benedict,  the  plaintiff,  who  sold  the 
mill,  and  Kilburn  who  bought  it,  at  the  time  of  the  sale.  He 
was  asked :  "  Q.  State  to  the  jury  what  took  place  there  ? 
A.  He  went  and  looked  at  this  mill  and  decided  on  taking  the 
saw-rig  part,  that  is  the  saw-rig,  carriage,  and  head  blocks,  and 
not  the  engine  and  boiler.  Mr.  Benedict  wanted  Kilbum  to 
take  the  engine  and  boiler,  but  he  said  it  was  too  heavy ;  he 
wanted  a  lighter  rig  and  a  portable  boiler  so  he  could  move  it. 
Mr.  Kilburn  said  to  Benedict  that  he  had  a  small  engine,  that 
he  would  have  it  brought  to  his  shop  and  overhaul  it  and  if  it 
needed  any  repairing  he  would  repair  it ;  and  Mr.  Kilburn 
wanted  a  new  portable  boiler.  Q.  What  was  said  as  to  the 
character  of  the  mill  he  wanted  ?  A.  He  said  he  wanted  a 
light  rig  that  he  could  move ;  he  said,  over  three  different 
places ;  that  he  wanted  to  move  it  on  different  lots  where 
there  was  timber  to  cut.  Q.  What  did  he  say,  if  anything, 
about  moving  to  different  tracts  of  land  where  there  was  tim- 
ber?   A.  He  said  he  wanted  to  move  it  several  times." 

The  foregoing  is  the  testimony,  the  admission  of  which  is 
complained  of  in  the  two  assignments  of  error  in  this  case. 
We  see  no  error  in  its  admission.  It  was  directly  upon  the 
very  point  in  controversy,  and  indicates  with  much  force  and 
directness  the  very  purpose  of  the  owner  to  put  in  portable 
.  machinery.  It  has  the  additional  force  of  a  communication  of 
this  purpose  to  the  plaintiff  himself  and  would  be  admissible 
for  that  reason.  In  view  of  the  very  conservative  and  cautious 
character  of  the  charge  of  the  court,  it  was  not  possible  for  the 
jury  to  be  misled  as  to  the  precise  question  to  be  determined, 
and  the  considerations  to  be  taken  into  account  by  them. 

Judgment  affirmed. 
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ued  May  0,  ISSft—Decided  June  28, 1889, 
[To  be  reported.] 

evidence  tending  to  establish  the  existence  of  facts 
ated  in  a  point  presented  for  instruction,  the  proponent 
tpecific  instruction  upon  the  legal  effect  of  those  facts, 
refer  that  legal  effect  to  the  jury. 
f  a  passenger  to  recover  damages  for  personal  injuries 
ighting  from  the  defendant  company^s  train,  there  was 
plaintiff  delayed  leaving  the  car  when  the  ti*ain  stopped, 
\  alight  after  the  ti*ain  started,  though  warned  by  the 
It  it. 

such  case  to  refuse  to  charge,  as  requested,  that  **  if 
trom  the  evidence  that  the  plaintiff  undertook  to  get  off 
t  began  to  move,  in  disregard  of  the  warning  of  the 
,  she  was  guilty  of  contributory  negligence  and  cannot 

ion  of  contributory  negligence  is  fairly  raised  upon  the 
»t  enough  to  charge  generally  that  the  plaintiff  cannot 
'  of  contributory  negligence :  the  court  should  explain 
facts  would  constitute  such  negligence,  in  view  of  the 
istruct  the  jury  accordingly. 

ON,  C.  J.,  Sterrett,   Green,  Clark  and 

irj  Term  1889,  Sup.  Ct. ;  court  below.  No.  40 
1886,  C.  P. 

,  1886,  Laura  Enches  brought  case  against  the 
:e  Erie  &  Western  Railroad  Co.,  to  recover 
sonal  injuries  charged  to  the  negligence  of  the 
any's  employees.  Issue, 
a  May  14, 1888,  the  case  made,  as  was  claimed, 
Y  on  the  part  of  the  plaintiff,  was  as  follows : 
L,  1886,  the  plaintiff  with  her  mother  took  pas- 
ti-ain  of  the  defendant  company  from  Bear 
n  county,  to  Columbus,  in  the  same  county. 
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When  the  train  was  approaching  Columbus  station,  the  call  of 
the  station  was  heard  by  the  plaintiff,  and  she  was  also  ac- 
quainted at  the  place.  The  plaintiff  and  her  mother  prepared 
to  leave  the  train,  and  as  soon  as  the  train  stopped  they  pro- 
ceeded to  alight,  were  hindered  somewhat  near  the  door  by 
incoming  passengers,  but  went  out  and  down  the  steps  of  the 
car.  The  mother,  being  ahead,  stepped  off  upon  the  platform 
safely,  but  when  the  plaintiff,  following  her,  was  on  the  last 
step  of  the  car,  the  train  was  started  with  a  sudden  motion 
which  tbrew  the  plaintiff  across  and  upon  the  station  platform, 
causing  serious  personal  injuries.  The  stop  of  the  train  at  the 
station  was  from  half  a  minute  to  a  minute. 

The  defendant  introduced  the  testimony  of  a  number  of 
witnesses,  to  the  effect  that  the  stop  at  the  station  was  for  the 
usual  time  at  that  station ;  that  there  were  several  passengers, 
three  or  four  at  least,  who  had  alighted,  and  the  passengers 
waiting  at  the  station  had  entered  the  cars,  before  the  train 
started ;  that  after  the  train  began  to  move,  the  plaintiff  and 
her  mother  came  out  on  the  forward  platform  of  the  ladies' 
car,  the  mother  ahead  and  the  plaintiff  following  close  after, 
and  the  mother  started  down  the  steps;  that  the  brakeman 
warned  them  not  to  try  to  get  off,  but  to  let  him  pass  up  and 
he  would  stop  the  train ;  that  the  ladies  kept  pressing  their 
way  down,  and,  finding  they  were  about  to  jump,  the  brake- 
man  assisted  the  mother  to  alight,  and  while  he  was  so  doing 
the  plaintiff  jumped  and  was  thrown  upon  the  platform. 

The  court,  Bbown,  P.  J.,  after  stating  the  facts,  charged 
the  jury : 

The  plaintiff  bases  her  right  to  recover  on  the  allegation  of 
negligence  on  the  part  of  the  defendant,  and  the  burden  of 
proof  is  on  her  to  sustain  such  allegation  by  the  weight  of  evi- 
dence. If  she  has  not  done  so  she  ought  not  to  recover.  If 
she  has,  then  your  verdict  should  be  in  her  favor,  unless  it 
further  appears  that  the  plaintiff  herself  was  also  guilty  of  such 
negligence  and  want  of  care  as  essentially  contributed  to  her 
injury.  It  is  the  law  that,  although  the  defendant  may  have 
been  guilty  of  negligence  and  want  of  care  in  the  management 
of  its  cars,  yet  if  the  jury  are  satisfied  that  the  plaintiff  was 
also  negligent  and  careless,  and  with  her  negligence  and  care- 
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lessness  contributed  in  any  degree  to  the  injury,  she  cannot 
recover. 

The  first  question  for  you  to  answer,  from  the  evidence,  is, 
were  the  employees  of  the  defendant  company  guilty  of  negli- 
gence in  the  starting  of  the  train,  on  which  the  plaintifiE  was  a 
passenger  and  from  which  she  was  making  her  exit  at  the  time 
of  the  accident?  It  is  the  duty  of  a  railroad  company,  en- 
gaged in  the  business  of  the  transportation  of  passengers,  to 
conduct  them  safely,  and  to  make  stops  of  a  sufl5cient  length 
of  time  to  enable  the  passengers,  using  due  diligence  and 
proper  care,  to  alight  with  safety.  The  claim  on  the  part  of 
the  plaintiff  is  that  the  defendant  was  guilty  of  negligence  in 
this,  that  the  train  was  not  stopped  a  suflBcient  length  of  time 
to  enable  the  plaintiff,  with  ordinary  care  and  with  reasonable 
expedition,  to  alight  safely. 

The  law  does  not  prescribe  how  long  a  train  of  cars  shall  be 
stopped  to  enable  passengers  to  depart.  The  length  of  time 
must  depend  upon  the  particular  circumstances  of  the  case  of 
which  the  jury  are  to  judge.  What  would  be  negligence 
under  given  circumstances,  might  not  be  under  others.  Pas- 
sengers alighting  from  a  train  at  a  station  where  a  large  num- 
ber get  on  and  off,  should,  manifestly,  be  given  more  time  than 
those  alighting  at  a  station  where  only  a  few  passengers  get 
on  and  off. 

The  rule  that  we  lay  down  for  your  guidance,  is,  that  if  the 
train  at  the  time  of  the  accident  to  the  plaintiff,  taking  into  con- 
sidemtion  the  number  of  persons  to  alight  at  Columbus  station, 
and  the  number  on  the  platform  to  take  passage,  stopped  a 
sufficient  length  of  time  to  enable  the  plaintiff,  using  reason- 
able care  and  reasonable  expedition,  to  leave  with  safety,  then 
the  defendant  is  not  chargeable  with  carelessness,  and  the 
plaintiff  should  not  recover. 

On  the  other  hand,  if,  taking  all  the  circumstances  into  ac- 
count, such  sufficient  length  of  time  was  not  given,  then  the  de- 
fendant was  guilty  of  carelessness ;  and,  if  the  plaintiff,  without 
fault  on  her  part,  sustained  injury  as  the  consequence  of  such 
carelessness,  she  is  entitled  to  a  verdict. 

If  you  find  that  the  plaintiff  is  entitled  to  a  verdict,  it  will 
be  your  duty  to  ascertain  what  amount  of  damage  in  money 
will  compensate  her  for  such  injuries  and  infirmities  as  the  evi- 
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dence  shows  is  attributable  to  the  want  of  care  on  the  part  of 

the  employees  of  the  i-ailroad 

The  defendant  requests  the  court  to  charge : 

1.  The  plaintiff  cannot  recover  unless  the  defendant  was 
negligent  in  not  stopping  the  train  a  sufficient  length  of  time  to 
enable  her  to  get  oft*  safely,  and  the  burden  of  proving  such 
negligence  is  on  the  plaintiff. 

Answer:  Affirmed. 

2.  If  the  jury  believe  that  the  train  was  stopped  a  sufficient 
length  of  time  to  enable  the  plaintiff  to  get  off,  with  a  reason- 
able exercise  of  diligence  on  her  part,  there  is  no  negligence 
to  be  attributed  to  the  defendant,  and  the  plaintiff  is  not  en- 
entitled  to  recover. 

Answer:  Affirmed. 

3.  If  the  plaintiff  was  hindered  by  incoming  passengers  un- 
til the  train  started,  it  was  her  duty  to  remain  on  the  train, 
and  any  attempt  to  get  off  after  the  train  was  in  motion  was 
at  her  own  risk  and  peril. 

Answer:  Affirmed. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
undertook  to  get  off  the  train  after  it  began  to  move,  she  is 
guilty  of  contributoiy  negligence  and  cannot  recover. 

Answer :  This  point,  as  a  legal  proposition,  applicable  to  the 
evidence  in  the  case  on  trial,  is  refused ;  but  we  refer  it  to 
you  to  find,  from  the  evidence,  and  taking  all  the  circum- 
stances into  consideration,  whether  the  plaintiff,  in  attempting 
to  get  off  the  train,  was  guilty  of  such  negligence  or  want  of 
care,  as  contributed  to  the  injuries  complained  of ;  if  she  was, 
she  is  not  entitled  to  recover.^ 

5.  If  the  jury  believe  that  the  plaintiff  attempted  to  get  off 
after  the  train  was  in  motion,  in  disregard  of  the  warning  of 
the  brakeman  not  to,  she  was  guilty  of  negligence  and  cannot 
recover. 

Answer :  This  point  is  refused,  as  applicable  to  the  evidence 
in  the  case  on  trial ;  but  if  you  find  that  the  plaintiff  attempted 
to  get  off  the  train  after  it  was  in  motion,  and  if,  taking  all  the 
circumstances  into  account,  you  find  that  this  attempt  was 
such  an  act  of  negligence  and  imprudence  on  her  part  as  con- 
tributed to  her  injury,  then  she  cannot  recover.* 
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Y  returned  a  verdict  for  the  plaintiff  for  17,750. 
a  new  trial  having  been  discharged,  the  defendant 
rit,  specifying  that  the  court  erred,  inter  alia : 
the  answers  to  defendant's  points.^  * 
general  charge  to  the  jury,  by  giving  undue  prom- 
the  plaintiff's  allegations  of  the  negligence  of  the 
and  by  obscuring  or  overlooking  the  contributory 
of  the  plaintiff. 

W.  lAndsey  (with  him  Mr,  F.  P.  Ray  and  Mr,  J.  0, 
for  the  plaintiff  in  error : 

ntiff's  allegations  of  negligence  on  the  part  of  the 
>mpany,  are  founded  on  two  propositions,  to  wit: 
B  train  did  not  stop  long  enough  for  the  plaintiff  to 
That  plaintiff  was  thrown  from  the  car  by  an  im- 
•ting  or  jerk  of  the  train.  If  the  first  proposition 
3oth  fail  and  the  plaintiff  has  no  case, 
t  ti-ain  stopped  a  sufficient  time  for  the  plaintiff  to 
L  it  makes  no  difference  how  the  train  was  started, 
she  was  thrown  off  by  the  starting  of  the  train  or 
Eis  her  duty  to  have  been  off  the  train,  and  if  she 
len  she  was  guilty  of  negligence  in  being  on  the 
of  the  car  when  the  train  started,  and  the  second 
cannot  avail  her:  McClintock  v.  Railroad  Co.,  21 
It  is  a  fact  that  other  passengers  did  get  off,  and 
LS  time  for  them  there  was  time  for  the  plaintiff. 
r  on  or  off  a  moving  train  is  prima  facie  negligence, 
are  numerous  to  this  effect.  We  cite  two :  Rail- 
,  Aspell,  23  Pa.  147 ;  McClintock  v.  Railroad  Co., 

iefendant  in  the  fourth  point  asked  the  court  to  in- 
if  the  jury  believed  from  the  evidence  that  the 
idertook  to  get  off  the  train  after  it  began  to  move, 
ilty  of  contributory  negligence  and  could  not  re- 
ere  was  a  strong  array  of  testimony  on  the  part  of 
int  that  the  plaintiff  did  get  off  the  train  after  it 
[on.  There  was  no  evidence  of  facts  which  justi- 
.  The  plaintiff  denied  it  in  toto.  If  the  jury  be- 
defendant's  testimony,  the  plaintiff  was  guilty  of 
y  negligence  and  the  point  should  have  been  affirm- 
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ed :  Catawissa  R.  Co.  v.  Armstrong,  52  Pa.  282 ;  Baker  v.  Fehr, 
97  Pa.  72;  Penna.  R.  Co.  v.  Zebe,  33  Pa.  318.  The  defend- 
ant's fifth  point  was  the  same  as  the  fourth,  with  the  addition  of 
the  warning  by  the  brakeman,  testified  to  by  several  witnesses, 
3.  On  the  trial  of  the  case,  the  defence  was  put  largely 
upon  the  negligence  of  the  plaintifiE.  The  evidence  on  that 
question  was  not  only  strong,  but  seemed  overwhelming,  yet 
the  learned  judge,  in  his  general  charge,  passed  it  by  with  a 
single  reference.  He  seemed  to  overlook  that  branch  of  the 
defence.  From  the  slight  reference  to  the  question  of  con- 
tributory negligence,  in  the  general  charge,  and  the  prominence 
given  to  the  question  of  the  negligence  of  the  defendant, 
there  was  not  an  adequate  presentation  of  the  defence :  See 
Schwenk  v.  Kehler,  122  Pa.  67 ;  Bisbing  v.  Third  N.  Bank,  93 
Pa.  79. 

Mr.  Charles  S.  Noyes  (with  him  Mr.  W.  D,  Hinckley^  Mr.  R. 
Brown^  Mr.  Charles  W.  Stone,  Mr.  H.  E.  Brown,  Mr.  W.  JE. 
Rice  and  Mr.  A.  F.  Bole'),  for  the  defendant  in  error : 

1.  The  witnesses  called  for  the  railroad  company  did  not 
contradict  the  plaintiffs  proof  that  she  used  all  diligence  to 
descend  from  the  train,  and  that  it  started  before  she  could  do 
so,  and  none  of  the  facts  testified  to  by  them  were  inconsistent 
with  the  defendant's  negligence;  but  if  they  were,  the  con- 
flicting evidence  was  for  the  jury.  The  case  of  McClintock 
V.  Railroad  Co.,  21  W.  N.  133,  differs  from  this  in  the  impor- 
tant feature  that  there  the  jury  found  that  the  train  stopped 
long  enough,  and  here  they  found  that  it  did  not.  The  facts 
were  neither  admitted,  nor  ascertained,  but  disputed.  The 
question  whether  the  plaintiff  was  negligent  or  not,  was  there- 
fore purely  a  question  for  the  jury.  The  burden  of  showing 
it  was  upon  the  defendant :  Hays  v.  Gallagher,  72  Pa.  140 ; 
Cleveland  etc.  R.  Co.  v.  Rowan,  66  Pa.  393. 

2.  The  defendant's  fourth  point  required  the  court  to  in- 
struct the  jury  peremptorily  that  the  plaintiff  could  not  recov- 
er if  she  undertook  to  get  off  the  train  after  it  began  to  move, 
and  the  fifth  merely  added  the  warning  of  the  brakeman.  To 
have  answered  them  affirmatively  would  have  been  to  ex- 
clude from  the  jury  all  the  other  facts  and  circumstances  in 
the  case,  and  direct  their  attention  exclusively  to  the  question 

Vol.  cxxvii — 21 
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bhe  plaintiff  stepped  from  the  train  after  it  had  begun 
or  was  thrown  off  by  the  sudden  starting  of  the  train, 
aming  the  defendant's  contention,  that  the  train  was 
I  when  the  plaintiff  attempted  to  get  off,  the  case  of 

Co.  V.  Kilgore,  32  Pa.  292,  is  much  like  the  present, 
in  that  case,  the  railroad  company  had  involved  the 
in  the  attempt  to  get  off.     There,  two  children  had 

the  plaintiff  to  the  platform ;  here,  it  was  her  aged 

In  neither  could  it  be  charged  that  the  mere  alight- 
the  train,  with  or  without  warning,  was  negligence 
The  cases  on  this  head  ai'e  ably  reviewed  in  Filer  v. 
at.  R.  Co.,  49  N.  Y.  47  (10  Am.  Rep.  327). 

points  could  not  be  affirmed,  and  no  fair  complaint 
ade  of  the  answers,  which  dii*ected  the  attention  of 
bo  the  proper  question.  Was  the  plaintiff,  taking  all 
,  and  not  merely  those  mentioned  in  the  point,  into 
negligent  or  imprudent  ?  And  the  alleged  negligence 
lintiff  was  properly  submitted  in  the  general  charge, 
uction  that  the  plaintiff  might  recover  if  the  defend- 
egligent  was  everywhere  qualified  by  the  proviso,  that 
biff  herself  was  not  in  fault. 

is  absolutely  no  ground  whatever  for  the  third  assign- 
srror. 

►N,  Mr.  Justice  Green  : 

was  abundant  evidence  in  the  cause  that  the  plaintiff 
e  car  after  it  had  started  and  while  it  was  in  motion, 
of  this  testimony  the  defendant's  fourth  and  fifth 
ere  propounded  to  the  court  below.  There  was  no 
that  there  was  any  necessity,  apparent  or  real,  fer  the 
to  leave  the  car  while  it  was  in  motion,  and  hence 
no  occasion  for  a  qualifying  reservation  as  to  the 
lier  act  of  leaving  the  car  while  in  motion,  if  the  jury 
mch  to  be  the  fact.  We  are  clearly  of  opinion  there- 
it  was  the  duty  of  the  learned  court  below  to  answer 
3  upon  the  facts  of  which  they  were  predicated. 
Aug  so,  the  simple  question  raised  by  the  fourth  point 
ther  the  plaintiff  was  guilty  of  contributory  negli- 
he  jury  believed  from  the  evidence  that  she  undertook 
the  train  after  it  began  to  move.     The  mere  fact  of 
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the  accident  proved  that  the  motion  of  the  car  was  sufficient 
to  cause  the  accident  from  the  attempt  to  leave  the  car  after  it 
started,  and  hence  the  hypothesis  of  the  point  was  fairly  pre* 
rented  in  the  very  terms  in  which  it  was  stated,  and  required 
a  categorical  answer.  We  have  so  often  held  that  it  is  contrib- 
utory negligence  for  a  passenger  to  leave  a  car  while  it  is  in 
motion,  that  it  is  unnecessary  to  discuss  that  question :  Rail- 
road V.  AspeU,  23  Pa.  147 ;  McClintock  v.  Penn.  R.  Co.,  21 
W.  N.  133.  There  being  nothing  in  the  circumstances  of  this 
case  to  qualify  the  effect  of  the  facts  presented  in  the  point,  it 
should  have  been  affirmed  as  it  stood.  The  result  of  the 
qualified  answer  was  to  transfer  from  the  court  to  the  jury  the 
disposition  of  the  question  as  to  the  legal  effect  of  certain  facts 
hypotheticaUy  stated  in  the  point,  but  warranted  by  sufficient 
testimony. 

The  same  considerations  are  applicable  in  an  increased  de- 
gree to  the  answer  given  to  the  defendant's  fifth  point.  There, 
the  act  of  leaving  the  car  while  in  motion  and  in  disregard  of 
the  warning  of  the  brakeman  not  to  leave,  was  submitted  to 
the  court  and  was  answered  in  the  same  manner  as  the  fourth 
point  ^vas  answered,  by  referring  the  whole  legal  effect  of  the 
facts  supposed  by  the  point  to  the  jury.  There  was  distinct 
affirmative  evidence  that  such  a  warning  had  been  given,  but 
the  court  entirely  ignored  this  feature  of  the  point  and  said 
nothing  about  it  in  the  answer.  This  was  clear  error.  The  an- 
swers to  both  these  points  were  in  reaUty  not  answers.  They 
were  mere  directions  to  the  jury  that  if  the  plaintiff  was  guilty 
of  contributory  negligence,  in  attempting  to  leave  the  car,  she 
could  not  recover.  Of  course  those  instructions  were  legally 
true,- but  they  were  not  instructions  upon  the  effect  of  the  par- 
ticular facts  hypotheticaUy  stated  in  the  points,  and  hence 
were  not  responsive  to  the  points  in  any  sense.  If  there  had 
been  no  evidence  to  support  the  hypotheses  of  the  points, 
'  the  error  would  have  been  immaterial;  but  there  was  such  evi- 
dence, and  the  defendant  had  a  right  to  a  specific  instruction 
upon  the  effect  of  the  facts  stated.  The  first  and  second  as- 
signments of  error  are  sustained. 

We  are  of  opinion  also  that  the  third  assignment  is  sustained. 
On  the  trial  of  such  a  case,  it  is  the  duty  of  the  court  to  ex- 
plain to  the  jury  what  would  constitute  contributory  negli- 
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lie  plaintijff,  and  then  to  instruct  them  that  if  they 
L  facts  in  the  case,  the  plaintiff  could  not  recover  if 
it  resulted  wholly  or  in  part  from  such  contributory 
.  It  is  not  enough  to  say,  generally,  to  the  jury 
itiff  cannot  recover  if  he  or  she  has  been  guilty  of 
y  negligence.  The  jury  must  be  enlightened  as  to 
would  constitute  such  negligence  in  view  of  the 
otherwise  they  have  no  guide  by  which  to  regulate 
n,  in  determining  the  controverted  facts.  In  the 
ie,  there  was  no  definition  or  statement  of  any  kind 
was  the  meaning  of  contributory  negligence,  or  as 
id  of  facts  would  constitute  it  or  even  tend  to  prove 
is  but  one  sentence  in  the  charge  on  that  subject, 
a  mere  general  statement  of  the  rule  of  law  that  a 
iio  has  been  guilty  of  contributory  negligence  can- 
p.  All  the  rest  of  the  charge  is  upon  the  alleged 
of  the  defendant  and  the  question  of  damages,  and 
wrhole  charge  and  the  answers  to  the  points  the  jury 
►ut  any  instructions  either  upon  the  meaning  of  the 
bributory  negligence,"  or  upon  the  question  as  to 
lere  were  any  facts  in  evidence  either  proving  or 
prove  that  there  was  contributory  negligence  in  the 
have  frequently  held  that  such  charges  are  mislead- 
lerefore  erroneous.  The  third  assignment  is  sus- 
he  fourth  and  fifth  assignments  are  not  sustained. 
Judgment  reversed,  and  new  venire  awarded. 


FIRST  N.  BANK  v.  JOHN  M.  FAIR. 

THE  COURT  OF  COMMON  PLEAS  OF  WARREN  COUNTY. 

Argued  May  9, 1889— Decided  June  28, 1889. 
[To  be  reported.] 

ent  in  a  statement  of  claim  tiiat  a  certain  payment  made  by  a 
)n,  was  made  to  apply  on  a  particular  judgment  and  should 
credited  thereon,  if  unaccompanied  by  any  allegation  of  an 
or  direction  for  such  application,  is  no  more  than  an  expres- 
inion,  and  is  insufficient  to  support  a  claim  depending  upon 
right  in  the  plaintiflf  to  the  allowance  of  such  credit. 
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2.  Where  the  plaintiff  in  a  judgment,  without  fraud  or  deceit,  and  through 
a  voluntaiy  payment  made  by  the  sheriff  out  of  the  proceeds  of  a  judi- 
cial sale,  receives  the  amount  appearing  to  be  due  by  the  record  of  the 
judgment,  which  is  more  than  the  sum  actually  remaining  due  thereon, 
but  not  more  than  enough  to  extinguish  the  indebtedness  of  the  defend- 
ant to  him,  he  has  a  i*ight  to  apply  the  excess  to  indebtedness  other  than 
the  judgment. 

3.  A  person  who.  after  the  entry  of  a  judgment  and  before  a  sheriff^s  sale 
of  real  estate  thereunder,  purchased  the  land  from  the  defendant  in  the 
judgment,  has  no  higher  rights  against  the  judgment  plaintiff  than  the 
latter :  if  the  defendant  may  not  recover  from  the  plaintiff  money  col- 
lected by  means  of  an  execution  and  sheriff's  sale  of  the  land  upon 
which  the  judgment  was  a  lien,  neither  can  such  purchaser. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  165  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  93 
December  Term  1887,  C.  P. 

On  June  1,  1887,  on  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  in  an  action  brought  by  John  M.  Fair  against 
the  First  National  Bank  of  Warren,  the  plaintiff  filed  his  state- 
ment of  claim,  setting  forth  that  the  defendant  bank  had  held 
a  judgment  for  $625,  entered  in  the  Court  of  Common  Pleas 
of  Warren  county,  against  Frank  O'Connor  and  Edward  Reid ; 
that  this  judgment  was  given  to  secure  six  notes,  aggregating 
$625,  which  said  bank  had  discounted  for  O'Connor  and  Reid, 
and  it  was  a  lien  upon  a  certain  tract  of  land  in  said  county ; 
that  subsequent  to  its  entry  the  plaintiff  purchased  said  land 
from  O'Connor  and  Reid,  and  paid  the  full  purchase  price 
thereof,  in  ignorance  of  the  existence  of  this  lien  ;  that  before 
the  issuing  of  the  execution  mentioned  below,  O'Connor  and 
Reid  had  paid  to  the  bank  "$300,  which  was  to  apply  on  the 
said  judgment,"  paying  off  three  of  the  notes  to  secure  which 
the  judgment  was  given,  "  and  which  should  have  been  cred- 
ited on  said  judgment,  as  of  the  dates  the  same  were  paid," 
but  that  no  credit  was  ever  entered  on  the  judgment  for  said 
$300  ;  that  subsequently  an  execution  was  issued  on  said  judg- 
ment and  the  land  purchased  by  Fair  from  O'Connor  and  Reid 
was  levied  on  and  sold  as  the  property  of  the  latter ;  that  at 
the  time  of  the  sale  there  remained  due  to  the  bank  upon  the 
judgment,  as  debt  and  interest,  the  sum  of  $335  only,  but  the 
bank  received  from  the  sheriff  the  sum  of  $461.35,  the  balance 
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sale  after  paying  costs,  of  which  balance  the 
5  belonged  to  the  plaintiff  Fair,  "  who  was  the 

land,  subject  to  what  was  justly  due  on  said 
bat  no  claim  for  this  was  made  at  the  time  by 
ise  he  was  unaware  that  anything  had  been  paid 
int,  but,  as  soon  as  he  learned  of  the  payment  of 
)  mentioned,  he  demanded  of  the  bank  the  sum 
id  interest  thereon,  payment  of  which  was  re- 

of  defence  made  by  the  cashier  of  the  defend- 
iled,  averred  that  the  money  paid  to  the  defend- 
riff,  and  claimed  by  the  plaintiff,  "  was  made  by 
ff  upon  lawful  process,  issued  from  this  court 
O'Connor  and  Edward  Reid  for  that  purpose, 
lie  defendant  by  the  said  sheriff ;  that  the  said 
leived  by  the  said  defendant  upon  the  indebted- 
said  O'Connor  and  Reid,  and  that  the  same  did 
lir  indebtedness  to  said  bank,  but  there  was  still 
it  from  them,  which  has  been  paid  since  by  in- 


1  for  judgment  for  want  of  a  sufficient  affidavit 
IS  made  absolute,  November  17, 1888,  Beown, 
ig  the  opinion : 

tnt  had  a  judgment  against  0*Connor  and  Reid. 
y  of  the  judgment  the  plaintiff  pui'chased  from 
.  Reid  certain  real  estate  on  which  defendant's 
a  lien,  but  in  ignorance  of  that  fact  he  paid  the 
if  the  purchase  money.  The  defendant  issued 
ts  judgment,  by  virtue  of  which  said  real  estate 
the  proceeds  paid  to  defendant. 
t  alleges  that  at  the  time  of  the  sheriff's  sale  he 
;hat  anything  had  been  paid  on  defendant's  judg- 
J'Connor  and  Reid,  and  hence  did  not  make  any 
J  sheriff  for  the  amount  of  the  proceeds  of  sale 
im ;  that  afterwards  he  learned  that  O'Connor 
paid  the  defendant  on  its  judgment  the  sum  of 
d  not  been  credited ;  that  of  the  proceeds  of  the 
i  real  estate  the  defendant  received  the  sum  of 
it  was  only  entitled  to  $335 ;  that  for  the  dif- 
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ference  of  $126.35  he  made  demand  on  defendant  for  payment 
which  was  refused. 

The  statement  of  plaintiff's  claim  sets  forth  in  substance  the 
facts  recited,  and  the  affidavit  does  not  deny  them.  It  does 
not  deny  the  allegation  in  plaintiff's  statement  that  the  defend- 
ant had  received  from  the  proceeds  of  the  sheriff's  sale  $126.35 
more  than  was  due  on  its  judgment,  but  asserts  that  the  money 
was  received  on  the  indebtedness  to  it  of  O'Connor  and  Reid, 
and  that  it  did  not  pay  all  their  indebtedness,  "  but  there  was 
still  a  balance  due  it  from  them,  which  has  been  since  paid  by 
indorsers."  We  think  the  affidavit  is  insufficient,  and  the  rule 
to  show  cause  why  judgment  should  be  entered  against  defend- 
ant is  made  absolute. 

Judgment  having  been  entered  in  favor  of  the  plaintiff  for 
$159.62,  the  defendant  took  this  writ,  specifying  that  the  court 
erred: 

1.  In  entering  judgment  against  the  defendant  for  want  of 
a  sufficient  affidavit  of  defence. 

2.  In  holding  that  the  plaintiff  could  recover  upon  the  cause 
of  action  set  forth  in  his  statement. 

Mr.  D.  I.  Ball  (with  him  Mr.  C.  C  Thomp%orS)^  for  the 
plaintiff  in  error : 

There  are  three  reasons  why  the  judgment  should  be  re- 
versed :  (1)  The  money  sued  for  was  collected  by  process  of 
law  and  applied  on  the  indebtedness  of  the  bank  against  the 
parties  as  whose  property  the  money  was  made  and  paid  over, 
without  any  fraud,  and  therefore  it  cannot  be  recovered  back  : 
Federal  Ins.  Co.  v.  Robinson,  82  Pa.  359 ;  Herring  v.  Adams, 
5  W.  &  S.  461 ;  Mann's  App.,  1  Pa.  29 ;  Boas  v.  Updegrove, 
5  Pa.  516.  (2)  Even  if  recoverable,  the  money  must  be  sued 
for  by  the  sheriff  who  paid  it,  and  not  by  this  plaintiff :  Longe- 
necker  v.  Zeigler,  1  W.  252;  Finnel  v.  Brew,  81  Pa.  365. 
(3)  The  justice  had  no  jurisdiction.  There  being  neither 
privity  nor  contractual  relation  between  the  bank  and  Mr.  Fair, 
his  rights  against  it,  if  he  have  any,  do  not  arise  from  contmct, 
and  his  remedy  is  case,  of  which  the  justice  does  not  have  ju- 
risdiction :  Schaffer  v.  McNamee,  13  S.  &  R.  44 ;  Zeigler  v. 
Gram,  13  S.  &  R.  103.  It  is  due  to  the  court  below  to  say 
that  this  question  of  jurisdiction  was  overlooked  there. 
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eo.  R.  Riggins  (with  him  Mr.   0.  C.  AUen)^  for  the 
t  in  error : 

3  cases  cited  by  the  defendant  to  sustain  his  first  pro- 
ire  not  like  the  case  at  bar.  They  are  cases  in  which 
5  of  the  parties  had  been  adjudicated  and  where  the 
third  persons  had  not  intervened.  Fair  was  guilty 
hes.  The  bank  knew  that  Fair  had  bought  this  land 
full  value  for  it,  for  this  is  not  denied  in  the  affidavit 
le.  It  purposely  refrained  from  entering  the  proper 
n  the  judgment,  proceeded  to  enforce  it  as  if  all  un- 
[  under  it  took  Fair's  money.  On  what  principles  of 
lonest}'-  and  fair  dealing  is  it  to  be  allowed  to  keep  it  ? 
)  proposition  that  the  action  must  be  in  the  sheriffs 
lot  supported  by  the  cases  cited  for  the  bank.  On 
pary,  Longenecker  v.  Zeigler  decides  that  the  action 
wrought  by  the  person  entitled  to  receive  the  money. 
s  not  occupy  the  same  position  that  O'Connor  and 
lid,  for  the  reason  that  they  knew,  and  he  did  not, 
$300  had  been  paid  on  the  judgment. 
;umpsit  for  money  had  and  received  is  the  proper  rem- 
ich  a  case  as  this :  Longenecker  v.  Zeigler,  1  W.  252 ; 
id  V.  Todd,  1  Gr.  17 ;  Miller  v.  Ord,  2  Binn.  382 ; 
Craig,  2  Dall.  151 ;  Haldane  v.  Duche,  2  Dall.  176. 
)d  upon  an  implied  contract,  needing  no  privity  other 
fact  of  one  person's  having  money  which  ex  aequo  et 
ongs  to  another :  1  Bouv.  Law  Diet.  356 ;  Moses  v. 
n,  2  Burr.  1008 ;  Ex  parte  Ford,  16  Q.  B.  D.  307.  A 
E  the  peace  has  jurisdiction  of  such  a  cause  of  action : 
[arch  20,  1810,  5  Sra.  L.  161. 

3N,  Mr.  Justice  Green: 

the  facts  set  forth  in  the  plaintiff's  statement  and  de- 
j  affidavit  of  defence,  we  are  of  opinion  that  the  plaint- 
entitled  to  judgment.     The  plaintiff's  statement  does 
that  the  defendant  knew  that  Fair  had  bought  the 
)'Connor  and  Reid  and  paid  the  full  value  of  it,  and 
I   he  has  no  right  to  the  inference  of  such   a  fact 
omission  of  the  defendant  to  deny  it.     As  the  affida- 
fence  avers  that  the  money  was  received  by  the  bank 
indebtedness  to  it  from  O'Connor  and  Reid,  and  that 
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it  was  not  sufficient  to  pay  all  of  said  indebtedness,  and  that 
the  balance  of  the  indebtedness  was  subsequently  paid  by  in- 
dorsers  of  O'Connor  and  Reid,  it  is  difficult  if  not  impossible 
to  discover  any  element  of  mala  fides  on  the  part  of  the  bank 
in  receiving  and  retaining  the  whole  amount  of  the  money  paid 
to  them  by. the  sheriff.  The  bank  held  a  judgment  against 
O'Connor  and  Reid  for  $625,  to  secm*e  the  payment  of  notes 
to  that  amount.  Three  hundred  dollars,  being  for  three  of  the 
notes,  had  been  paid  to  the  bank  by  O'Connor  and  Reid.  The 
plaintiff's  statement  alleges  that  the  $300  "  was  to  apply  on 
the  said  judgment,"  but  it  does  not  allege  that  the  bank  had 
agreed  to  so  apply  it,  or  that  O'Connor  and  Reid  had  made 
any  such  application  of  it,  when  the  money  was  paid.  With- 
out such  an  averment  the  statement  that  the  $300  "was  to 
apply  on  the  said  judgment "  is  nothing  more  than  the  expres- 
sion of  the  affiant's  opinion  to  that  effect.  The  same  is  true 
of  the  allegation  that  the  amount  "  should  have  been  credited 
on  said  judgment." 

The  case  then  is,  that,  without  any  averment  of  a  special 
application  of  the  money  paid  to  the  extinguishment  of  the 
judgment  pro  tanto,  by  either  of  the  parties  to  the  judgment, 
the  plaintiff  in  the  judgment  having  issued  execution  thereon 
and  sold  the  real  estate  of  the  defendants  therein,  the  sheriff 
voluntarily  paid  to  the  plaintiff,  out  of  the  proceeds  in  his 
hands,  a  sum  sufficient  to  satisfy  the  judgment  as  it  stood  of 
record.  This  amount  was  in  excess  of  the  amount  which  would 
have  been  due,  if  the  $300  paid  by  the  defendants  in  the  judg- 
ment previously,  had  been  credited  on  the  judgment  when  paid, 
or  at  any  time  after,  but  was  not  enough  to  pay  the  whole 
amount  of  the  indebtedness  due  by  the  defendants  to  the  plaint- 
iff. Clearly,  as  between  the  defendants  and  the  bank,  the  lat- 
ter had  the  legal,  as  well  as  the  moral,  right  to  retain  the  whole 
amount  of  the  money  received,  for  it  would  be  no  more  than 
a  debtor  to  the  defendants  for  the  amount  of  the  excess,  and 
this  indebtedness  it  would  have  a  right  to  apply  to  the  remain- 
ing indebtedness  due  by  the  defendants  to  the  bank.  Indeed 
it  would  be  a  grave  question  whether  the  bank  might  not  be 
required  to  make  such  application  by  the  indorsers  of  the  other 
paper  held  by  the  bank. 

This  being  so,  how  does  it  become  unconscionable  for  the 
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1  the  money?  The  defendants  in  the  judgment 
3  bank,  and  so  far  as  appears  on  the  record  of  this 
ce  no  objection  to  this  action  of  the  bank.  If  the 
)  duty  to  return  the  money  to  the  defendants  in 
},  how  do  they  owe  such  a  duty  to  Fair,  who 
►  the  land  under  the  defendants  ?  He  was  a  vol- 
iser  from  the  defendants.  The  judgment  of  the 
hat  time  a  lien  on  the  property  purchased,  osten- 
wrhole  amount,  and  Fair  took  the  title  with  full 
of  the  judgment  for  its  whole  amount.  The 
m  no  duty  of  information.  If  he  failed  to  know 
mt,  it  was  his  own  fault  for  which  he  cannot  hold 
onsible  in  any  manner  whatever.  He  had  ample 
X)  intervene  and  assert  any  rights  he  may  have 
baser  before  the  sheriff's  sale,  but  he  did  not  see 
He  allowed  the  sale  to  proceed  and  the  purchase- 
paid  over  to  the  bank  without  objection,  and  after 
Jen  done  and  the  bank  has  simply  received  money 
f  ul  process  of  execution,  and  which  as  against  its 
:>tors,  the  defendants  in  the  execution,  it  had  a 
tx)  retain,  he  brings  an  action  against  the  bank  to 
imself  the  money  so  received.  We  know  of  no 
aw  or  morals  upon  which  a  recovery  can  be  had 
imstances,  and  we  are  referred  to  no  authority 
;r  sanctioned  it. 
Judgment  reversed,  and  procedendo  awarded. 


RE  LICENSE  TO  C.  M.  CARLSON. 
RE  LICENSE  TO  A.  J.  TUTTLE. 

TO  THE  COURT  OF  QUARTER   SESSIONS  OP  ERIE 
COUNTY. 

Lrgued  May  11,  1889— Decided  June  28, 1889. 
[To  be  reported.] 

of  certiorari  to  the  order  of  the  Court  of  Quarter  Sessions 
ense  to  sell  liquors,  under  §  7,  act  of  May  13,  1887,  P.  L. 
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Opinion  of  Court  below. 

110,  neither  the  testimony  nor  the  opinion  of  the  court 
part  of  the  record  which  may  be  considered. 

2.  The  agreement  of  counsel  that  the  testimony  may  be  o 
paper  book,  and  that  the  finding  of  facts  as  contained  ii 
the  court  below  should  be  considered  in  lieu  thereof 
Court,  is  nugatory. 

3.  In  such  proceeding,  the  provision  of  the  section  is  m 
will  be  pi-esumed  that  the  court  below  had  sufficient  ev 
to  show  that  the  licensee  had  violated  some  law  of  the 
in  regard  to  the  sale  of  liquor. 

4.  On  a  proceeding  to  revoke  a  license  to  sell  liquors  und 
on  the  ground  that  the  licensee  sold  liquors  to  minors,  i 
excuse  or  justification  that  he  sold  to  them  in  good  fait 
believing  that  they  were  of  full  age. 

Before   Paxson,  C.  J.,  Sterrett,  Green, 
Mitchell,  JJ. 

Nos.  200,  201  July  Term  1888,  Sup.  Ct. ;  cour 
36,  37  May  Term  1888,  Q.  S. 

At  May  Term  1888,  of  the  Court  of  Quarte 
Erie  county,  Louis  Marz  and  George  Gehrlein  w 
of  burglary.  During  their  trial  they  set  up  the 
they  were  intoxicated  at  the  time  the  crime  wa 
and  testified  that  they  were  minors,  and  that  one  o 
got  beer  at  A.  J.  Tuttle's  saloon,  and  both  drani 
Carlson  and  Tuttle  had  each  been  granted  a  li 
liquors  at  retail  under  the  act  of  May  18,  188 
The  court  at  once.  May  26,  1888,  entered  a  ru 
Carlson  and  Tuttle  to  show  cause  why  their  respe 
should  not  be  revoked,  returnable  May  29, 1 888. 

On  June  26, 1888,  the  court,  Gunnison,  P.  J. 
lowing  opinion : 

Carlson's  license. 

The  act  of  May  13,  1887,  §  7,  P.  L.  110,  provid( 
sufficient  cause  being  shown,  or  proof  being  ma< 
court,  that  the  party  holding  a  license  has  violate 
this  commonwealth  relating  to  the  sale  of  Uquo 
of  Quarter  Sessions  shall,  upon  notice  being  giv 
son  so  licensed,  revoke  the  said  license.*' 

Upon  the  trial  of  Commonwealth  v.  Marz  anc 
the  May  Sessions  of  the  court,  it  appearing  from  i 
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that  C.  M.  Carlson,  the  respondent  in  this  rule,  had  sold  beer 
to  minors,  this  rule  was  entered,  notice  given  him,  and  a  hear- 
ing had  at  which  the  testimony  of  witnesses  for  and  against 
the  rule  was  heard.  If  that  testimony  showed  a  violation  of 
the  law  on  the  part  of  the  respondent,  the  portion  of  the  sec- 
tion quoted  makes  it  mandatory  upon  the  court  to  make  this 
rule  absolute. 

The  respondent  was  sworn,  and  admitted  in  his  testimony, 
that  he  sold  beer  to  the  two  minors  in  question.  His  excuse 
was  that  their  appearance  indicated  that  they  were  of  full  age ; 
and  that  as  a  precaution  before  selling  he  asked  their  age,  and 
each  responded  that  he  was  of  full  age ;  that  he  sold  to  them 
in  good  faith,  fully  believing  them  to  be  of  full  age. 

It  may  be  conceded  that  the  weight  of  the  evidence  is  to  the 
effect  that  he  was  ignorant  of  the  fact  that  the  boys  were  mi- 
nors, and  that  he  did  not  wilfully  violate  the  law;  and,  if 
ignorance  of  fact,  or  the  absence  of  intention  to  violate  the 
law,  will  avail  as  an  excuse,  the  rule  should  be  discharged. 

By  §  17,  of  the  act  of  1887,  it  is  enacted,  "  That  it  shall  not 
be  lawful  for  any  person,  with  or  without  license,  to  furnish 
by  sale,  gift  or  otherwise  "  "  any  spirituous,  vinous,  malt  or 
brewed  liquors  "  "  at  any  time  to  a  minor,"  etc.  Under  a  lit- 
ei-al  reading  of  the  section,  there  was  undoubtedly  a  violation 
in  this  case.  The  act  of  selling,  irrespective  of  intention,  con- 
stitutes an  offence  under  a  strict  construction  of  the  language 
used  by  the  legislature. 

Ignorance  of  fact  is,  in  many  cases,  admitted  as  an  excuse, 
as  showing  the  absence  of  a  criminal  intention.  In  other  cases, 
the  rule  is  different.  The  distinction  is  thus  laid  down  by 
Greenleaf :  '*  The  rule  "  (i.  e.,  that  ignorance  of  fact  will  ex- 
cuse), "  would  seem  to  hold  good,  in  all  cases  where  the  act, 
if  done  knowingly,  would  be  malum  in  se.  But  where  a  stat- 
ute commands  that  an  act  be  done  or  omitted,  which  in  the 
absence  of  such  statute  might  have  been  done  or  omitted  with- 
out culpability,  ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute,  it  seems,  will  not  excuse  its  violation. 
Thus,  for  example,  where  the  law  enacts  the  forfeiture  of  a 
ship  having  smuggled  goods  on  board,  and  such  goods  are 
secreted  on  board  by  some  of  the  crew,  the  owners  and  oflBcers 
being  alike  innocently  ignorant  of  the  fact,  yet  the  forfeiture 
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is  incurred,  notwithstanding  their  ignorance.  Such  is  also 
the  case  in  regard  to  many  other  fiscal,  police,  and  other  laws 
and  regulations,  for  the  mere  violation  of  which,  irrespective 
of  the  motives  or  knowledge  of  the  party,  certain  penalties  are 
enacted ;  for  the  law,  in  these  cases,  seems  to  bind  the  party 
to  know  the  facts,  and  to  obey  the  law,  at  his  peril : "  8  Greenl. 
Ev.,  §  21.  Measured  by  this  standard,  it  would  seem  that  igno- 
rance as  to  the  age  of  the  persons  to  whom  the  liquor  was  sold, 
was  no  excuse.  The  law  is  of  the  class  recited  by  Professor 
Greenleaf,  in  which  such  a  rule  obtains. 

That  the  legislature  intended  the  mere  fact  of  selling  to  a 
minor  to  constitute  the  offence,  irrespective  of  intention  or 
good  faith,  is,  I  think,  apparent  upon  a  review  of  its  legislation 
upon  this  subject  The  act  of  May  8,  1854,  §  1,  P.  L.  663, 
enacted  "  that  wilfully  furnishing  intoxicating  drinks  by  sale, 
gift  or  otherwise  "  "  to  a  minor  "  "  shall  be  held  and  deemed  a 
misdemeanor,"  etc.  By  the  second  section  of  the  act  of  April 
17,  1867,  P.  L.  89,  it  was  enacted  that  "  no  person  shall  sell, 
give  away,  or  dispose  of  any  strong  or  spirituous  liquors,  wines, 
ale,  beer,  or  any  intoxicating  drinks  to  *'  "  any  person  under 
twenty-one  years  of  age  "  without  the  consent  of  parent  or 
guardian,  etc.  By  the  eleventh  section  of  the  act  of  April  12, 
1875,  P.  L.  42,  it  was  enacted  "  that  it  shall  not  be  lawful  for 
any  person,  with  or  without  license,  to  sell,"  etc.,  "  at  anytime 
to  a  minor."  And  lastly,  by  §  17  of  the  act  of  May  18,  1887, 
P.  L.  113,  it  was  enacted  "  that  it  shall  not  be  lawful  for  any 
person,  with  or  without  license,  to  furnish  by  sale,  gift  or  other- 
wise "  "  any  spirituous,  vinous,  malt  or  brewed  liquors  "  "  at 
any  time  to  a  minor." 

It  will  be  seen  that  by  the  act  of  1854,  a  necessary  element 
to  constitute  the  offence,  was  that  the  sale  should  be  wilful. 
By  each  of  the  succeeding  acts  cited,  the  sale  is  made  unlawful, 
the  word  "  wilfully  "  being  omitted,  and  no  other  word  of  sim- 
ilar import  being  used.  This  change  must  have  been  inten- 
tional. Whether  or  not  the  act  of  1854  was,  upon  experience, 
found  to  permit  too  easy  an  opportunity  for  evading  the  law, 
it  is  not  necessary  to  inquire.  The  succeeding  legislation 
effected  a  change,  by  which  the  question  of  good  faith  and 
criminal  intention  became  unimportant  in  determining  the 
question  as  to  whether  or  not  there  had  been  a  violation  of  the 
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law.  Sales  to  minors  whether  wilfully  or  ignorantly  are  equally 
prohibited.  It  follows  that,  the  law  having  been  violated,  it 
becomes  the  clear  duty  of  the  court  to  revoke  the  license  in 
this  case. 

The  rule  to  show  cause  is  made  absolute.     [Exception.] 

tuttle's  license. 
The  facts  in  this  case  are  similar  to  those  in  the  rule  to  show 
cause  why  the  license  of  C.  M.  Carlson  should  not  be  revoked. 
For  the  reasons  given  in  the  opinion  jSIed  in  that  case,  the  rule 
to  show  cause  in  this  case  is  made  absolute.     [Exception.] 

Thereupon  the  respondents  severally  took  these  writs  assign- 
ing the  orders  of  the  court  making  the  rules  absolute  as  error. 

On  March  27, 1889,  it  was  agreed  by  counsel  in  writing  that, 
"  As  no  notes  of  testimony  were  taken  at  the  hearings  of  the 
above  cases  except  the  notes  taken  by  the  court ;  and  as  the 
facts  proven  are  clearly  set  forth  and  stated  in  the  opinion  of 
the  court  filed  in  the  case  of  C.  M.  Carlson,  No.  86  May  Ses- 
sions 1888,  it  is  agreed  that  said  notes  of  the  testimony  taken 
by  the  court  may  be  omitted  from  the  paper  books  of  appel- 
lant, using  instead  the  findings  of  facts  as  stated  in  said  opin- 
ion of  the  court." 

Mr.  J".  Ro%z  Thompson  and  Mr.  E.  P.  Govld^  for  the  plaint- 
iffs in  error. 

Mr.  A.  E.  Sisson^  District  Attorney,  for  the  commonwealth. 

OpmiON,  Mr.  Chief  Justice  Paxson  : 

We  are  asked  to  review  the  action  of  the  Court  of  Quarter 
Sessions  in  each  of  the  above  cases,  in  revoking  the  license  of 
the  plaintiffs  in  error  to  sell  liquor.  The  records  have  been 
brought  here  upon  writs  of  certiorari,  and  we  can  only  review 
what  appears  upon  their  face.  The  seventh  section  of  the  act 
of  May  13,  1887,  P.  L.  110,  provides  that  ".upon  suflBcient 
cause  being  shown,  or  proof  being  made  to  the  said  court,  that 
the  party  holding  a  license  has  violated  any  law  of  this  com- 
monwealth relating  to  the  sale  of  liquors,  the  Court  of  Quar- 
ter Sessions  shall,  upon  notice  being  given  to  the  person  so 
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licensed,  revoke  the  said  license."  This  provision  is  manda- 
tory, and  upon  this  writ  we  must  presume  the  court  below  had 
sufficient  evidence  before  it  to  show  that  each  of  the  plaintiffs 
in  error  had  violated  some  law  of  this  commonwealth  in  regard 
to  the  sale  of  liquor.  What  particular  law  had  been  violated 
the  record  does  not  show,  as  neither  the  testimony  nor  the  opin- 
ion of  the  court  form  any  part  of  it.  The  agreement  of  coun- 
sel of  March  27,  1889,  that  the  testimony  may  be  omitted  from 
the  paper  book,  and  that  the  findings  of  fact  as  contained  in 
the  opinion  of  the  court  should  be  considered  in  lieu  thereof, 
is  nugatory,  as  we  would  have  no  right  to  consider  the  testi- 
mony if  printed. 

If  we  look  into  the  opinion  of  the  court  for  the  facts,  how- 
ever, we  find  nothing  to  help  the  plaintiffs.  From  it  we  learn 
that  the  offence  of  which  the  plaintiffs  in  error  were  guilty, 
was  that  of  selling  liquor  to  minors,  and  that  the  only  excuse 
offered  was  that  they  did  not  know  the  persons  to  whom  they 
sold  were  minors.  This  ignorance  is  not  a  sufficient  excuse  or 
justification  under  the  act  of  assembly.  If  such  a  defence 
could  be  successfully  interposed  in  such  cases,  there  would  be 
few  convictions,  and  the  law  would  be  nullified  for  all  practi- 
cal purposes.  Speaking  for  myself,  I  regret  that  the  act  of 
assembly  does  not  make  it  a  criminal  offence  for  a  minor  to  ob- 
tain liquor  from  a  licensed  dealer  upon  the  pretence  that  he  is 
of  full  age.*  As  the  law  now  stands  it  is  an  offence  to  sell  a 
person  a  glass  of  liquor  the  day  before  he  is  twenty-one  years 
of  age  ;  yet  it  is  often  difficult  for  a  saloon  keeper  to  know  the 
age  of  the  person  who  may  call  for  a  drink.  Some  persons  are 
as  mature  in  appearance  at  twenty,  as  others  are  at  twenty-two. 
While  I  would  rigidly  enforce  the  license  laws,  yet  the  dealer 
who  pays  for  his  license  and  sells  by  authority  of  law  is  enti- 
tled to  some  consideration.  I  would  hold  him  to  a  strict  com- 
pliance with  the  law ;  at  the  same  time  I  would  protect  him  in 
so  far  as  he  honestly  attempts  to  comply  with  it,  and  would 
punish  the  individual  who,  by  a  falsehood,  induces  him  to  vio- 
late it. 

We  see  no  sufficient  reason  to  disturb  the  action  of  the  court 
below. 

The  proceedings  are  affirmed  in  each  case. 


•  See  act  of  May  10,  1881,  P.  L.  12. 
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FURNACE  CO.  v.  CYRUS  STOUFFER. 

S  COURT  OF  COMMON  PLEAS  OF  FAYETTE 
COUNTY. 

>.d  May  15,  1889— Decided  June  28,  1889. 
[To  be  reported.] 

for  an  inclined  plane  connecting  a  railroad  with  de- 
is,  and  located  partly  on  land  belonging  to  defendant, 
y  the  plaintiff  under  an  agi*eement  that  the  defendant 
3e  of  it  for  a  certain  compensation  during  a  determi- 
which  at  the  expiration  of  the  period  the  defendant 
to  the  plaintiff. 

pay  a  compensation  for  the  use  of  a  structure  erected 
prima  facie  inconsistent  with  ownership  thereof  bj'the 
^,  is  evidence  against  him  of  a  title  to  the  structure  in 
to  receive  the  compensation,  even  though,  as  to  the 
I  latter  were  tenant  and  the  former  landlord. 

N,  C.  J.,  GuEEN,  Clark,  Williams  and  Mc- 

iry  Term  1889,  Sup.  Ct. ;  court  below.  No. 
885,  C.  P. 

1885,  the  Charlotte  Furnace  Co.  brought  re- 
ru8  Stouffer,  to  recover  a  certain  inclined  plane 
mces,  located  at  Mt.  Vernon.  The  defendant 
b  and  property  in  himself. 
1  February  14,  1888,  the  plaintiff  put  in  evi- 
ng  written  proposition  and  acceptance  : 
liver  the  Charlotte  Furnace  Co.  three  thousand 
•e  at  rate  of  fifteen  (15)  tons  per  day  at  mouth 
worked  by  me,  and  placed  conveniently  for 
)f  incline,  which  is  to  be  built  and  operated 
)rice  of  this  ore  to  be  two  and  fifty  one  hun- 
J2.50)  per  ton  of  2240  lbs.  as  weighed  on  the 
enlick  Narrow  Gauge  Railway  Co.,  and  pay- 
from  15th  to  20th  of  each  month  for  previous 
ts.  Twenty  cents  (20c.)  per  ton  of  the  above- 
)  be  retained  by  them  and  paid  to  J.  R.  Stouf- 
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tion  to  an  assignment  of  this  agreement  to  the 
by  Everson,  Macrum  &  Co.  Neither  the  agree- 
assignment  was  printed  in  the  paper  books. 
3  testimony  to  the  effect  that  the  defendant  had 
je  from  Pershing  subsequent  to  the  building  of 
id  tramway,  under  which  he  operated  a  stone 
^hich  he  connected  the  incline,  though  the  plaint- 
1  not  to  use  the  incline  for  that  purpose.  This 
aintiff  was  not  printed  in  the  paper  books. 

elusion  of  the  plaintiff's  testimony,  the  court, 
motion,  entered  a  judgment  of  compulsory  non- 
3n  to  take  off  the  nonsuit  was  subsequently  re- 
urt  being  of  the  opinion  that  the  property,  for  the 
hich  this  action  was  brought,  as  shown  by  the 
e  plaintiff,  is  not  such  property  as  that  for  which 
iplevin  can  be  sustained."  Exception, 
f  then  took  this  writ,  assigning  for  error  the  re- 
urt  to  vacate  the  judgment  of  nonsuit. 

Testrezaty  for  the  plaintiff  in  error : 
eld  this  property  to  be  a  fixture,  that  the  relation 
id  tenant  existed  between  the  parties,  and  that 
3  tenant,  had  no  right  to  remove  the  fixture  after 
of  the  tenancy. 

ement  created  no  tenancy,  but  was  a  hiring  by  the 
a  certain  time,  at  a  certain  sum,  of  the  personal 
e  plaintiff:  Hill  v.  Sewald,  53  Pa.  271.  Plaint- 
emove  before  the  time  expired  without  a  breacli 
b  of  hiring :  Wheeler  v.  Train,  3  Pick.  255 ;  Col- 
15  Pick.  63. 

four  fifths  of  the  incline  was  on  land  not  belong- 
,nt.  As  to  this,  defendant  can  on  no  pretentn^ 
3  plaintiff's  landlord,  and  there  is  nothing  in  tlie 
ig  this  incline  which  the  plaintiff  had  built,  at 
e  property  of  the  defendant,  or  giving  him  more 
>  hold  and  use  it  until  March  5,  1885.  The  par- 
the  property  as  personalty,  and  not  as  a  fixture, 
5ntion  becomes  the  law  of  the  case :  2  Smith's 
,  8th  Am.  ed.  244,  and  cases  there  cited. 
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3.  The  title  being  thus  in  the  plaintiff, 
lire  to  deliver  up  the  property,  as  request 
tion  of  the  time  for  which  it  was  hired, 
action  of  trover  or  replevin,  as  plaintiff  ] 
V.  Richards,  10  Me.  429  (25  Am.  Dec.  25 
ard,  6  Greenl.  452 ;  Dame  v.  Dame,  38 
Dec.  195);  Badger  v.  Phinney,  15  Ma 
Lawrence,  1  Dall.  156 ;  Harlan  v.  Harlar 
V.  Ashland  Ii-on  Co.,  62  Pa.  97. 

Mr.  R.  H.  Lindsey  (with  him  Mr.  Geo 
defendant  in  en'or : 

1.  The  plaintiff  does  not  contend  that 
connections  are  not,  per  se,  fixtures.  T 
point  are  too  uniform  and  consistent  to 
Ege  V.  Kille,  84  Pa.  333 ;  Voorhis  v.  Free 
Quimly  v.  Manhattan  Co.,  24  N.  J.  Eq.  26( 
ward,  45  Pa.  42;  Pyle  v.  Pennock,  2  W. 
Fixtures,  214 ;  Rogers  v.  Gilinger,  30  Pa, 
not  lie  for  a  fixtui^e,  unless  severed  from  tl 
V.  Dauphin  Deposit  Bank,  19  Pa.  71.  Tl 
of  any  severance,  and  the  statement  that 
this  as  personal  property  is  a  pure  assump 
any  testimony. 

2.  Plaintiff's  argument  does  not  fully  i 
which  the  court  below  ruled  the  case, 
tained  defendant's  position  that  the  inclii 
ment  a  part  of  his  freehold.  Plaintiff  thi 
and  claimed  to  be  a  tenant  under  the  con 
have  the  right  to  remove  fixtures.  To  th 
the  failure  to  remove  during  the  four  yea] 
the  right  of  removal,  a  position  fully  susi 
Williston,  31  Pa.  155 ;  White  v.  Arndt,  1 
Baird,  101  Pa.  272.  The  allegation  that 
was  on  land  leased  from  Pershing  is  of 
clearly  appears  that  this  was  leased  by  dei 
was  his  sub-tenant.  The  contract  and  the 
ties  fairly  show  the  intention  to  be  that  d 
come  the  owner  of  the  incline  at  the  end 
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R.  Justice  Green: 

ordered  in  this  case  can  only  be  sustained  upon 
;  the  plaintiff's  testimony  showed  such  an  inter- 
idant  in  the  inclined  plane,  to  recover  which  the 
ight,  as  to  deprive  the  plaintiff  of  any  right  of 
:or.  After  a  repeated  and  most  thorough  read- 
timony,  we  fail  to  discover  such  evidence.  By 
le  contract  between  the  plaintiff  and  defendant 
as  to  build  the  plane  at  its  own  expense  and  the 
78  this  was  done.  It  was  further  agreed  that 
was  to  deliver  the  ore  conveniently  for  loading 
incline,  which  was  to  be  operated  by  the  plaint- 
0  agreed  that  if  more  ore  than  3000  tons  was 
endant  should  have  the  privilege  of  selling  the 
r  parties,  and  in  that  event  he  was  to  pay  five 
to  the  plaintiff  for  the  use  of  the  incline  and 
e  term  of  four  years.  This  contract  is  the  only 
ce  as  to  the  relation  of  the  parties  to  the  incline 
md  so  far  as  it  goes  it  certainly  is  altogether  in- 
h.  any  ownership  of  the  defendant  therein.    If 

was  to  pay  the  plaintiff  for  the  privilege  of 
ructure  cannot  be  regarded  as  having  been  con- 
parties  as  belonging  to  the  defendant,  but  pre- 
site. 

'act,  Stouffer  used  the  incline  to  ship  ore  during 
le  four  yeai-s  after  the  3000  tons  were  shipped, 
e  presumed  he  paid  the  contract  price  for  the 
gh  there  is  a  singular  lack  of  testimony  on  this 
r  the  four  years  expired  the  plaintiff  undertook 
ion  of  the  structure,  but  the  defendant  refused 
:)  be  done,  and  hence  this  suit.  The  defendant 
le  to  the  structure,  and  in  support  of  his  claim 

became  owner  by  virtue  of  the  right  which  a 
eds  to,  when  a  tenant  voluntarily  erects  fixtures 
•remises  and  leaves  them  there  when  he  leaves 
Even  that  right  is  subject  to  an  exception  in 
fixtures,  but  in  this  case  we  fail  entirely  to  dis- 
on  of  landlord  and  tenant  between  these  parties, 
lence  that  the  incline  was  erected  principally  on 
^^ershing,  and  that  Pershing  had  made  an  article 
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of  agreement  in  relation 
Knapp  &  Co.,  who  had  as 
We  are  not  permitted  to 
cause  it  is  not  printed  an 
yet  we  are  expected  to  p] 
plaintiffs  in  this  court  de 
per,  we  would  be  oblige* 
knowledge  of  the  paper, 
without  it,  and  the  paper 
upon  the  defendant,  it  is 
defendant  however  has  s 
the  incline  was  built,  so  i 
of  landlord  and  tenant  a 
The  agreement  to  pay 
ent  with  any  ownership 
landlord,  and  as  he  had  i 
the  incline  during  the  foi 
ment  of  it  to  him  arise 
out  of  possession  at  the 
was  incompletely  tried, 
which  ought  to  be  in  it 
heard.  The  agreement  i 
dence,  is  not  printed.  A 
to,  but  was  never  given 
nothing  about  it.  It  is  ^ 
order  a  nonsuit  upon  the 
court. 

Judgmeni 


L.  E.  SM 

BRBOB  TO  THE  COUR: 
Argaed  May  11 


1.  A  paper  in  the  form  of  a 
sideradon  of  and  as  comf 
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%j  operate  as  a  memorandum  of  a  contract  for  the  sale 
to  comply  with  the  statute  of  frauds,  and  as  such  be 
ence  during  the  lifetime  of  the  testator. 
3ut  evidence  of  anything  done  under  it  by  the  devisee, 
as  anything  more  than  a  will,  revocable  at  the  mere 
3stator ;  but  when  the  testator  has  put  the  devisee  in 
land  devised,  and  the  latter  has  fully  complied  with 
reement,  the  devise  loses  its  revocability  and  must  be 
uted  contract. 

It  contain  a  provision  that  the  devisee  shall  have  pos- 
d  devised  during  the  lifetime  of  the  testator,  and  in 
provision  the  devisee  obtain  possession  thereof  and 
i  the  specified  conditions,  he  cannot  be  ousted  from 
he  testator,  but  has  vested  in  him  a  right  of  posses- 
ef  eat  ejectment  brought  by  the  testator  or  his  grantee. 

f,  C.  J.,  Green,  Clark,  Williams  and  Mc- 

ty  Term  1889,  Sup.  Ct. ;  court  below.  No.  137 
C.  P. 

86,  Belford  J.  Tuit  brought  ejectment  against 
or  a  certain  house  and  lot  in  New  Salem,  Pa. 
eaded,  not  guilty. 

October  8, 1888,  before  EwiNG,  J.,  the  plaint- 
dence  a  deed  to  himself  from  Sarah  Smith, 
L  parties  claimed,  dated  August  29, 1886,  con- 
dj  in  dispute,  and  rested, 
then  offered  in  evidence  the  following  paper: 
and  Testament  of  Sarah  Smith,  of  the  town- 
in  the  County  of  Fayette,  State  of  Pennsyl- 
Smith,  considering  the  uncertainty  of  this 
ing  of  sound  mind  and  memory  do  make  and 
fit  will  and  testament  in  manner  and  form  fol- 

y  will  that  all  my  just  debts  and  funeral  ex- 
good,  decent  tombstones,  together  with  the 
y  last  will  and  testament,  be  first  paid  by  my 
ter  named  out  of  my  estate. 
1  and  bequeath  to  Laura  E.  Smith  all  my  real 
erty  of  whatsoever  kind  or  nature,  including 
b  I  purchased  of  William  M.  Jones  in  town  of 
aing  lands  of  Jacob  AUamon,  Caleb  Antram 
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and  others.  I  desire  that  the  above  describe 
settlement  of  all  my  just  debts,  heretofore 
for  his  kindness  and  care  toward  me  in  sicki 
watchfulness  and  care  during  all  my  nati 
decease  the  aforesaid  property  shall  belou] 
E.  Smith,  his  heirs  or  assigns  with  all  i 
hereditaments,  forever  and  forever. 

'*  Third.  It  is  my  will  and  desire  that 
Smith  have  possession  of  my  house  on  firs 
1884,  and  he  take  me  with  him  and  that  h( 
one  of  his  own  family. 

"  And  lastly,  as  to  all  the  rest,  residue  a: 
personal  estate,  goods  and  chattels  of  whi 
soever,  I  give  and  bequeath  the  same  to 
heirs  or  assigns  forever,  hereby  revoking  al 
at  any  time  made. 

"  Lastly,  I  do  hereby  nominate  and  appc 
executor  of  this  my  last  will  and  testament. 
I  have  hereunto  affixed  my  hand  and  seal 
tober,  A.  D.  1884.  Sarah 

"  Signed,  sealed  and  published  by  Sarah 
will  and  testament  in  the  presence  of  us 
and  in  her  presence  have  subscribed  our 
thereto.  Eli 

Ge< 

Defendant'-s  counsel:  "Now,  we  offer 
written  declaration  of  Sarah  E.  Smith,  to 
dence  that  under  this  paper  and  in  pursuai 
ant  in  this  case  took  possession  of  the  prop 
and  is  still  there,  and  that  Sarah  Smith  hei 
premises  with  him  in  pursuance  of  the  int( 
paper  and  there  remained  for  a  long  time,  i 
ant  has  at  all  times  performed  his  part  of 
cated  in  this  paper.  Of  course  it  all  goes  t 
offer  this  paper  alone.  This  paper  as  a  ^ 
significance  at  all,  but  we  offer  the  paper  a 
the  plaintiff's  grantor  showing  that  she  1 
title  should  pass  from  her  at  her  death,  tl 
cutory." 

The  entire  offer  was  objected  to  as  inco 
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[uith,  the  testatrix  in  the  foregoing  paper  was 
I  court  room  at  the  time  of  the  offer. 

Objection  sustained/offer  refused ;  exception.* 
it  offering  no  further  testimony,  the  court  in- 
y  that  under  the  evidence  their  verdict  should 
tiff. 

urned  a  verdict  for  the  plaintiff  as  directed. 
w  trial  having  been  discharged,  judgment  was 
he  defendant  took  this  writ,  assigning  as  error: 
d  of  defendant's  offer,* 

Campbell  (with  him  Mr.  Geo.  D.  HoweU  and 
)ert\  for  the  plaintiff  in  error : 
lent  to  devise  land,  in  consideration  of  a  cove- 
the  devisor  during  life,  followed  by  the  execu- 
will,  vests  an  equitable  title  in  the  devisee, 
aent  is  not  revocable  like  an  ordinary  will,  but 
I  a  contmct  in  writing  within  the  statute  of 
quity  may  treat  as  creative  of  an  estate  in  the 
m  V.  McCue,  34  Pa.  180;  1  Redf.  on  Wills, 
J7;  1  Jarm.  on  Wills,  *26;  1  Redf.  on  Wills, 
21;  Frederick's  App.,  62  Pa.  341;  Perry  v. 
19;  Turner  v.  Scott,  51  Pa.  126-134;  Rowan's 
)2 ;  Lant's  App.,  95  Pa.  279.  Such  a  devise  is 
titract,  on  condition  to  take  effect  at  the  time 
Eerring  the  legal  estate,  and  not  a  mere  equity 
I  perfected  by  another  instrument:  McCue  v. 
i.  306. 

J  form  of  words  is  necessary  to  make  a  contract 
Land.  Any  memorandum  in  writing  indicative 
f  the  parties,  and  so  precise  as  to  enable  the 
eyed,  and  the  consideration  and  manner  of  its 
ascertained,  is  a  sufficient  contract  in  writing 
specifically :  Colt  v.  Selden,  5  W.  525 ;  Sage  v. 
&  S.  229;  McFarson's  App.,  11  Pa.  503 ;  Par- 
Pars.  91 ;  Grove  v.  Hodges,  55  Pa.  504.  Such 
3  evidenced  by  a  will  made  in  pursuance  of  it : 
ker,  7  Pa.  53.  The  signature  by  the  party  seek- 
he  contract  is  unnecessary :  Lowry  v.  Mehaffy, 
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10  W.  387  ;  Tripp  v.  Bishc 
59  Pa.  275 ;  Cadwalader  v. 

11  Pa.  503;  ShoofstaUv.A 
enridge,  32  Pa.  287;  Smi 
Clarke,  1  W.  &  S.  554,  55 
(55  Am.  Dec.  330)  ;  Smitl 
V.  Hodges,  55  Pa.  504. 

Mr.  A.  2>.  Boyd  (with  1 
M,  Hertzog)^  for  the  defenc 

1.  The  refusal  to  admit  i 
was  proper  for  the  reason 
mind  and  present  in  court, 
proposal  to  follow  it  by  tl 
second  assignment  of  error 
not  present  such  a  contra 
decree  of  specific  performa 
such  an  executory  contract 
Mehaffy,  10  W.  387 ;  Trij 
like  cases  cited  by  plaintifl 
bound  himself  by  covenai 
future  conveyance.  The  c 
agreement  on  the  part  of  S 
to  whom  her  title  should 
any  time:  Rowan's  App.,  5 
quite  similar  to  the  prese 

2.  The  will  was  avoided 
subsequently  executed  an< 
McCue  V.  Johnston,  25  Pi 
Pa.  180,  do  not  apply,  be 
cuted  at  the  same  time; 
land  devised,  and  an  agre( 
devisor,  signed  by  the  devii 
strued  together  as  forming 
written  contract  as  present 
did  not  present  such  a  verl 
enforceable.  Two  essentii 
show  that  defendant  took  € 

.  it  proposed  to  show  that  Si 
with  him.     (6)  It  did  not 
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not  be  compensated  in  damages.  It  was  therefore 
Moyer's  App.,  105  Pa.  482,  and  cases  there  cited. 
E  that  case  are  so  nearly  identical  with  this  one, 
our  case  upon  it. 

Mr.  Justice  Green: 

•ms  of  the  paper  called  the  last  will  and  testament 
Lth  she  devises  all  her  estate,  real  and  personal,  to 
lith,  and  expressly  states  that  she  does  so  for  the 
I  care  toward  her  in  sickness  and  in  health,  "  and 
lU  my  natural  life."  She  adds  that  it  is  her  desire 
ball  have  possession  of  the  house  on  November  1, 
ke  her  with  him  and  take  care  of  her  as  one  of  his 

Without  anything  more  and  without  possession 
:ty  on  the  part  of  Smith  and  performance  by  him 
lentioned  in  the  will  to  be  done  by  him,  the  paper 
^ould  not  be  regarded  as  anything  more  than  a  will 
the  mere  pleasure  of  the  testator.  But  the  offer 
if  introduces  other  facts  into  the  case,  and  as  these 
i  by  the  court  below  they  must  be  regarded  as 
purposes  of  this  case.  These  facts  were  that  the 
he  devisee  named  in  the  will,  took  possession  of 
d  land  in  dispute  under  the  will,  and  in  pursuance 
kt  he  was  still  there  at  the  time  of  the  trial ;  that 

Sarah  Smith  moved  into  the  premises  with  the 
ursuance  of  the  intention  stated  in  the  will,  and 
ed  for  a  long  time ;  and  that  the  defendant  at  all 
med  his  part  of  the  agreement  indicated  in  the 

should  have  been  somewhat  more  specific  and 
ts  which  the  defendant  did  in  performance  of  his 
jreement,  but  as  it  does  allege  an  actual  perform- 
Ld  be  regarded  as  made  in  good  faith,  and  there- 
raising  the  question  for  consideration.  Viewed 
the  question  is,  what  effect  is  produced  upon  the 
paper  if  the  facts  offered  to  be  proved  are  true, 
en  held  that  such  a  case  is  not  affected  by  the  statute 
3ause  the  terms  of  the  agreement  are  put  in  writ- 
he will,  and  this  is  a  suflBcient  compliance  with . 
ents  of  the  statute :  Brinker  v.  Brinker,  7  Pa.  53. 
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The  circumstance  that  it  is  not  to  take  effect  finally 
after  the  testator's  death,  will  not  prevent  a  specific  j 
ance  during  the  life  of  the  testator,  if  he  has  put  th 
party  to  the  agreement  in  possession  of  the  land.  1 
held  in  McCue  v.  Johnston,  26  Pa.  306,  where  the  dec 
refused  only  because  there  was  no  provision  for  possessioi 
the  life  of  the  devisor  in  either  the  will  or  written  contra 
no  sufficient  proof  of  a  verbal  contract  for  such  possessioi 
in  Johnson  v.  McCue,  34  Pa.  180,  the  same  will  and  agi 
were  enforced  in  favor  of  the  first  devisee  against  dev 
a  subsequent  will,  on  the  ground  that  the  firat  will  am 
ment  must  be  treated  as  an  executed  contmct  which 
visor  was  not  at  liberty  to  disregard.  It  is  true,  in  tl 
the  stipulation  of  the  devisee  was  expressed  in  a  writtei 
but  the  decision  of  the  question  as  to  how  the  will  wa 
regarded,  was  not  put  upon  that  ground;  and  in  Bri 
Brinker  the  devisee's  part  of  the  contract  was  in  parol, 
was  nevertheless  held  entitled  to  treat  the  will  as  a  c 
and  not  as  a  will,  and  to  have  specific  performance.  It 
this  was  before  our  statute  of  frauds  was  passed,  but  i 
was  held  to  be  a  sufficient  writing  to  take  the  case  ou 
statute  in  any  event.  In  McCue  v.  Johnston,  supra,  tt 
said,  *'  In  point  of  fact  so  far  as  the  instrument  by  wl 
conveyance  is  to  take  place,  is  involved,  it  is  an  execut 
tract  on  condition  to  tiike  effect  at  the  time  specified, 
vise  transfers  the  legal  estate  and  not  an  equity  to  be  p< 
by  another  instrument.  It  is  the  same  as  if  a  deed  hj 
executed  to  take  effect  in  futuro,  only  that  the  comm 
incident  of  a  feoffment  forbids  the  freehold  remaining  i 
ance,  and  a  resort  must  therefore  be  had  to  a  devise  o: 
veyance  under  the  statute  of  uses." 
.  It  is  clear,  therefore,  upon  all  the  authorities,  that  th 
mentary  character  of  the  testator's  agreement  is  not  a 
relief,  as  upon  an  executed  contract.  The  difficulty  in 
to  possession  by  the  devisee  during  the  lifetime  of  the 
is  removed,  in  the  present  case,  by  the  fact  that  the  wi 
provides  for  a  present  possession  to  begin  the  day  a: 
will  was  executed.  Now,  the  offer  of  proof  was,  thj 
possession  was  actually  taken  by  the  devisee,  and  thai 
erally  complied  with  the  terms  of  the  will  by  taking 
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(i  him  and  keeping  her  there  a  long  time,  and  that 
d  all  of  his  part  of  the  contract  and  is  still  in  pos- 
le  only  practical  question  then  is,  can  he  be  depriv- 
Dssession  because  the  contract  is  contained  in  a 
jr  paper?  Certainly  not,  if  for  no  other  reason, 
riving  him  of  his  possession  would  disable  him  from 
performance  of  his  contract,  for  which  purpose  his 
3  indispensable  according  to  the  terms  of  the  will 

:,  therefore,  the  learned  court  below  was  in  error 
the  offer  of  proof  by  the  defendant. 

Judgment  reversed,  and  new  venire  awarded. 


PPEAL  OF  ROBERT  DATESMAN. 
PEAL  OF  E.  P.  DATESMAN  ET  AL. 

[DUNKBL  V.   DaTESMAN.] 

DEOREB  OF  THE  COURT  OP  COMMON  PLEAS  OF 
UNION  COUNTY. 

Argued  May  16, 188»— Decided  June  28, 1889. 
[To  be  reported.] 

Tanuary  24,  1849,  P.  L.  677,  prohibiting  an  execution  sale  of 
St  in  real  estate  except  upon  notice  to  the  life-tenant  and 
)f  court,  etc.,  has  no  application  to  the  sale  of  a  life  estate 
.ri  facias  upon  a  mortgage  given  by  the  life-tenant,  and  such 
3S  his  entire  interest. 

Eiuditor  appointed  to  distribute  the  proceeds  of  such  a  sale, 
mfficient  evidence  that  the  mortgage  under  which  the  pro- 
old  was  given  for  the  benefit  of  the  life-tenant  alone,  the 
en  having  joined  in  it  to  perfect  the  security,  the  mortgage 
1  as  the  costs  and  tlie  expenses  of  audit,  must  be  paid  out  of 
of  the  life-tenant. 

ng  a  balance  remaining  after  payment  of  the  debt  and  costs, 

estate  and  the  remainder  are  sold  together  under  a  mort- 

for  the  debt  of  the  life-tenant,  it  is  not  error  to  fix  the  life 

ne  third  the  value  of  the  land,  to  charge  against  it  the  mort* 
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gage  debt  and  all  costs,  and  award  to  the  remaindermi 
thirds  in  cash. 

4.  Two  methods  of  distribution  are  lawful :  One,  to  trea 
real  estate  and  direct  its  investment,  until  with  its  i 
reaches  the  value  of  the  land  sold,  and  then  award  the 
amount  to  the  life-tenant  during  life,  and  at  his  death  t 
remaindermen  ;  the  other,  to  value  the  life  interest, 
thereof  his  share  in  cash,  and  divide  the  balance  in  cas! 
dermen. 

5.  A  life-tenant  is  not  to  be  allowed,  out  of  the  proceeds  o 
of  the  entire  estate  in  lands,  the  amount  expended  by  hii 
improvements,  when  they  were  trifling  and  unimportj 
and  there  was  no  evidence  adduced  to  show  that  they  i 
the  consent  of  the  remaindermen. 

Before  Paxson,   C.  J.,  Green,  Clark,  W 

McCOLLUM,  JJ. 

Nos.  453  January  Term  1889,  85  July  Term  U 
court  below,  Lev.  Fa.  No.  13  May  Term  1888,  I 

On  May  19, 1887,  upon  levari  facias  No.  13  Ma 
the  sheriff  returned  a  sale  of  certain  real  estate  as 
of  Robert  Datesman,  E.  P.  Datesman  and  H.  M. 
the  suit  of  Hiram  Dunkel,  for  $14,000,  and  the  i 
the  writ  for  debt,  interest  and  costs,  of  $4,314. 
balance  of  $9,685.57,  which  was  paid  into  court, 
was  subjected  to  a  prothonotary's  commission, 
net  fund  of  $9,583.72,  to  distribute  which  amon 
entitled  Mr,  S.  P.  Glover  was  appointed  auditor. 

On  December  20,  1888,  the  auditor  filed  a  repc 
finding  by  him  of  facts  which  in  substance  were  a 

The  fund  in  court  arose  from  the  sale  of  cei'ta 
in  Kelly  township,  of  which  Sarah  J.  Datesman  ii 
was  seised  in  fee,  and  which  at  her  death,  intesi 
descended  to  her  husband  Robert  Datesman,  an 
sons,  Edgar  P.  Datesman  and  Harris  M.  Datesn 
Robert  Datesman  taking  therein  a  life  estate,  as 
curtesy,  and  Edgar  P.  and  Hariis  M.,  each  an  ui 
half  interest  in  fee  in  remainder. 

In  January,  1878,  Robert  Datesman  borrowed 
one  Alice  Pilling ;  and  Edgar  P.,  his  son,  havii 
age  in  June,  1878,  secured  this  debt  of  his  fath 
gage  to  Miss  Pilling,  executed  August  15,  1878, 
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rest  in  the  land,  receiving  on  the  same  date  from  his 
assignment  of  the  latter's  life-estate  in  the  land,  as 
security  for  the  obligation  thus  incurred ;  but  this 
it  was  not  recorded  until  July  10,  1883. 
uary  27, 1883,  the  mortgage  to  Miss  Pilling  was  paid 
loney  borrowed  from  one  Hiram  Dunkel,  who  received 
'  therefor  a  mortgage  on  the  land  referred  to,  executed 
Datesman,  Edgar  P.  Datesman  and  Harris  M.  Dates- 
duly  recorded  on  the  same  day.  This  mortgage  was 
ien  on  the  land,  and  the  one  on  which  the  judgment 
were  had  which  produced  the  fund  in  court,  and  it 
s  did  the  Pilling  mortgage  for  which  it  was  substi- 
personal  debt  of  Robert  Datesman,  the  life-tenant, 
2dgar  P.  and  Harris  M.  being  but  sureties  therein, 
il  2, 1883,  Robert  Datesman,  as  life-tenant,  and  Har- 
besman,  as  owner  of  an  undivided  one  half  interest  in 
lainder  in  said  land,  executed  a  mortgage  of  their 
interests  therein  to  one  Abraham  Fairchild,  to  secure 
13,000  to  said  Harris  M.  Datesman,  which  mortgage 
recorded  April  3,  1883 ;  in  this  mortgage  Harris  M. 
was  the  primary  debtor  and  Robert  Datesman  was 

--^er  26,  1887,  judgment  was  entered  in  the  Court  of 

eas  of  Union  county  to  No.  53  December  Term 

ifession  under  a  warrant  of  attorney  on  the  bond 

ig  said  Fairchild  mortgage,  and  the  same  day  a 

as  issued  thereon  to  No.  19  December  Term  1887, 

tiereon  made  upon  the  estates  of  said  defendants 

id  mortgage,  to  wit,  upon  the  life-estate  of  Robert 

nd  on  the  undivided  one  half  interest  in  fee  in 

:  Harris  M.  Datesman  in  said  land. 

jember  8,  1887,  by  virtue  of  said  fieri  facias  which 

quisition,  the  sheriff  sold  the  undivided  one  half 

I  fee  in  remainder  of  Harris  M.  Datesman  in  said 

Mj  J.  Datesman  for  $3,900 ;  and  on  the  same  day 

the  life-estate  of  Robert  Datesman  in  the  land  to 

Fairchild,  the  plaintiff  in  said  fieri  facias,  at  the  sum 

member  22,  1887,  the  sheriff  duly  acknowledged  in 
t  his  deed  poll  to  Mary  J.  Datesman  for  said  half 
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interest  in  fee  in  remainder  of  Harris  M.  Datesman  ii 
land ;  and  on  the  same  day  paid  to  McCleery  &  Voris,  ] 
as  attorneys  for  Abraham  Fairchild,  the  plaintiff  in  aboT 
facias,  the  sum  of  $3,817.25,  in  full  of  the  debt,  interest 
and  attorney's  commissions  due  him  on  said  fieri  facias, 
sheriff  also  applied  $44.70  to  costs  on  said  writ  and  aftei 
paid  the  sum  of  $38.05  to  Harris  M.  Datesman,  defendai 
principal  debtor,  thus  fully  appropriating  the  $3,900  re 
out  of  the  latter's  interest  in  the  land. 

On  December  22,  1887,  also,  the  court  made  an  order 
March  15, 1888,  for  reading  a  special  return  of  sale  of  tl 
estate  of  Robert  Datesman,  under  above  fieri  facias,  to  Ab 
Fairchild,  the  plaintiff  therein ;  which  return  was  read  o 
date,  March  15,  1888,  and  deed  poll  therefor  acknowledj 

Default  having  been  made  on  the  mortgage  to  K 
he  recovered  judgment  thereon  against  Robert  E 
gar  P.  Datesman  and  Harris  M.  Datesman,  by  scire  fac 
No.  104  March  Term  1888,  and  alias  scire  facias  to  No.  3 
Term  1888,  for  the  sum  of  $4,181.70,  on  April  28,  188 
immediately  issued  a  levari  facias  thereon,  to  No.  13  May 
1888.     Under  the  levari  facias  the  sheriff  made  return  t 
had  sold  the  land  above  mentioned  to  Mrs.  Hannah  FaL 
wife  of  Abraham  Fairchild,  for  the  sum  of  $14,000,  of 
sum  he  applied  $4,314.43  in  payment  of  debt,  interest  anc 
on  said  writ,  and  the  balance,  to  wit,  $9,685.57  was  pai< 
court. 

Before  the  auditor  the  claimants  upon  the  fund  were : 

1.  Abraham  Fairchild,  who  claimed  to  own  the  life-esl 
Robert  Datesman  by  purchase  thereof  under  his  fieri  faci 
19  December  Term  1887,  as  above  stated,  and  to  be  entit 
the  entire  fund  in  court  for  and  during  the  lifetime  of  1 
Datesman. 

2.  Edgar  P.  Datesman  and  Mary  J.  Datesman,  who  cl 
the  entire  fund  as  owners  of  the  land  sold  ;  Edgar  P.  Dat 
also  claiming  as  vendee  and  assignee  of  all  the  estate  of  1 
Datesman  in  said  land,  by  virtue  of  a  bill  of  sale  or  assigi 
of  said  estate,  executed  August  15,  1878,  as  above  menti( 

8.  Robert  Datesman,  who  claimed  that  the  fund  in 
remaining  after  the  payment  of  the  mortgage  debt  repre? 
the  land,  and  that,  as  life-tenant,  he  was  entitled  to  the 
for  life. 
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Q  Datesman,  who  appeared  as  plaintiff  in  a  judg- 
.  May  12, 1887,  to  No.  138  May  Term  1887,  against 
,tesman,  which  judgment,  however,  was  discharged 
1  the  Fairchild  fieri  facias  No.  19  December  Term 
LS  no  lien  on  the  fund  now  in  court. 

3r,  discussing  §§  68-71,  act  of  June  16, 1886,  P. 
,  7,  8,  act  of  October  13,  1840,  P.  L.  (1841)  3 ; 
Mly,  6  W.  &  S.  484;  Dennison's  App.,  1  Pa.  201 ; 
ambaugh,  2  Pa.  485 ;  Snavely  v.  Wagner,  3  Pa. 

V.  Hetrick,  13  Pa.  488 ;  §§  3,  4,  act  of  January 
L.  67 ;  Commonwealth  v.  Allen,  30  Pa.  52 ;  Kintz 
Pa.  502;  Snyder  v.  Christ,  39  Pa.  507,  ruled  inter 

sale  of  the  estate  of  the  life-tenant,  either  upon 
To.  19  December  Term  1887,  or  upon  that  to  No. 
Q  1888,  passed  no  title  thereto,  because  the  act  of 
1849,  had  not  been  complied  with  in  the  following 
)  Neither  sale  was  upon  a  venditioni  exponas, 
a  fieri  facias  and  condemnation :  (2)  There  was 
lourt  upon  the  applications  of  a  lien  creditor  for 
er  ten  days  notice  of  such  applications  to  the  life- 

the  auditor  reported  as  conclusions  of  law : 
Dtwithstanding  the  waiver  of  inquisition  in  judg- 
i  December  Term  1887,  of  Abraham  Fairchild 
jrt  Datesman  and  Harris  M.  Datesman,  the  sale 
lias  No.  19  December  Term  1887,  was  ineflfectual 
3ass  to  said  Abraham  Fairchild  the  life-estate  of 
>man  levied  upon. 

e  life-estate  of  Robert  Datesman  was  not  divested 
nder  the  Dunkel  mortgage,  and  that  only  the  fee 
ainder  passed  by  said  sale. 

e  entire  fund  in  court  belonged  to  Edgar  P.  Dates- 
^ry  Jane  Datesman,  as  the  owners  of  the  estates 
hat  passed  by  said  sale ;  and  that,  as  to  the  mort- 
hich  is  first  paid  out  of  proceeds  of  said  sale, 
[)f  said  Edgar  P.  and  Mary  J.  Datesman  were 
I,  the  undivested  life-estate  being  the  primary 
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The  auditor  accordingly  reported  a  distribution  of  the  net 

fund  in  court,  to  wit, $9,583.72 

as  follows : 

To  costs  of  audit,  •  .  $  172.72 
To  Edgar  P.  Datesraan  .  4,705.50 
To  Mary  J.  Datesman         .      4,705.50—19,583.72 

Exceptions  were  filed  to  the  foregoing  report  by  both  Abra- 
ham Fairchild  and  Robert  Datesman,  and  after  argument 
thereon,  the  court,  Bucher,  P.  J.,  on  March  12, 1889,  filed  an 
opinion  which  after  stating  the  facts  proceeded : 

On  the  facts  just  stated  where  does  the  surplus,  $9,583.72, 
go  ?  Abraham  Fairchild  claims  whatever  sum  will  represent 
Robert  Datesman's  life-estate,  but  his  diflBculty  is,  that  he  pur- 
chased this  life-estate,  if  at  all,  on  a  sale  made  on  a  fieri  facias 
issued  on  a  mortgage  bond  waiving  inquisition,  whereas  the 
act  of  January  24,  1849,  allows  a  sale  of  a  life-estate  only  on  a 
venditioni  exponas  issued  by  direction  of  the  court,  and  after 
notice  to  the  tenant  for  life ;  and  here  there  was  neither  vendi- 
tioni exponas,  direction  of  the  court,  nor  notice  to  the  tenant 
for  life:  Commonwealth  v.  Allen,  30  Pa.  52;  Kintz  v.  Long, 
30  Pa.  602;  Pentland  v.  Kelly,  6  W.  &  S.  481. 

But  the  auditor  also  concludes  that  a  life-estate  mortgaged 
cannot  be  sold  imder  a  levari  facias  issued  on  the  judgment  re- 
covered on  a  scire  facias ;  that  it  must  be  taken  in  execution  as 
provided  by  the  act  of  January  24,  1849 ;  and  that  Hannah 
Fairchild's  purchase  of  the  land  under  the  Dunkel  mortgage 
did  not  carry  Robert  Datesman's  life-estate,  and  that  it  is  still 
intact  and  she  owns  the  farm  subject  to  it.  If  this  is  true,  it 
is  most  unfortunate  for  this  woman,  who  has  paid  full  value 
for  an  out  and  out  title.  The  act  of  1705, 1  Sm.  L.  59,  provides 
that  where  default  is  made  by  mortgagors,  at  any  time  after 
twelve  months  therefrom,  "  it  shall  and  may  be  lawful  to  and 

for  the  mortgagees to  sue  forth  a  scire  facias ; 

judgment  to  be  given  upon  such  scire  facias that  the 

plaintiff  in  the  scire  facias  shall  have  execution  by  levari  facias ; 
the  said  mortgaged  premises  shall  be  taken  in  execu- 
tion and  exposed  to  sale and  upon  sale  conveyed  to  the 

Vol.  cxxvn — 23 
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....  and  freed  from  all  equity  and  benefit  of  re- 

Q. 

ave  seen  that  the  act  of  January  24,  1849,  provides  the 
selling  life-estates :  that  ordinarily  they  cannot  be  sold 
i  facias  or  levari  facias  sur  mechanics'  lien.  Was  that 
ided  to  apply  to  a  mortgage  ? 

rtgage  is  a  conveyance  of  the  realty  as  well  as  security 
bt;  and  the  holder  may  resort  to  ejectment  even  if  the 
lortgaged  is  a  life-estate.  All  the  cases  cited  were  or- 
udgments,  except  Pentland  v.  Kelly,  6  W.  &  S.  483, 
ras  a  mechanics'  lien ;  and  there  execution  was  restrain- 
use  a  sequestrator  had  already  been  appointed.  No 
yet  arisen  on  a  mortgage  which  we  have  been  able  to 
'.  The  question,  then,  is  one  of  first  impression.  To 
different  forms  of  execution  to  issue  simultaneously  on 
e  judgment  founded  upon  a  mortgage  would  be  bur- 
3  and  inconvenient ;  a  fieri  facias,  levy,  inquisition  and 
•ni  exponas  against  the  life-tenant  defendant,  and  a 
ticias  against  the  owner  of  the  fee,  and  sales  made  at 
leks  apart,  an  extent  as  to  one  and  a  sale  as  to  the 
Under  proceedings  to  enforce  payment  of  a  mortgage 
,n  be  no  extent,  and  ivs  the  object  of  the  acts  of  183G, 
d  1849  was  to  prevent  the  sacrifice  of  life-estates,  by 
y  rents  and  profits  to  the  liquidation  of  the  debts 
them,  those  acts  might  well  apply  to  all  judgments 
n  extent  is  allowable.  It  is  true  that  in  Pentland  v. 
upra,  a  mechanics'  lien  was  held  within  the  acts.  But 
tnics'  lien  does  not  exist  by  the  written  conveyance  of 
tor,  it  is  adverse ;  Avhereas  a  mortgage  is  a  voluntary 
deed  of  the  mortgagor,  with  specific  remedies  for  col- 
and  is  in  fact  a  conveyance  of  the  land  itself  and  a 
pledge  that  it  shall  be  responsible  for  the  payment  of 
b. 

8  absence  of  express  decision  on  the  very  question  in- 
we  will  hold  that  the  life-estate  of  Robert  Datesman 
'/)  Mrs.  Fairchild  along  with  the  fee  of  the  remainder- 
the  sheriff's  sale.  It  never  could  have  been  intended 
ire  should  have  been  a  difference  in  selling  a  life-estate 
3e  on  a  mortgage.  It  would  be  burdensome,  anomalous, 
nable  and  unjust.     The  life-estate  might  pass  to  one 
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man,  the  fee  to  another.  It  is  unfair  to  Mrs.  Fairchild,  who 
has  paid  full  value  for  a  clear  title  obtained  at  a  sale,  to  enforce 
the  collection  of  a  claim  in  which  the  life-tenant  and  the  remain- 
dermen all  joined  and  agreed  that  if  default  was  made  in  the 
payment  of  the  debt  for  which  the  land  was  specifically 
pledged,  the  same  should  be  sold. 

This  conclusion  affects  the  appropriation  made  by  the  audi- 
tor but  slightly.  The  facts  found  by  him  make  Edgar  P.  Dates- 
man  and  Harris  M.  Datestnan  sureties  for  their  father  in  the 
Dunkel  mortgage,  and  they  are  entitled  to  have  the  Dunkel 
mortage  debt  of  $4,314.43  paid  out  of  their  father  Robert 
Datesman's  share  of  the  fund. 

Having  reached  the  conclusion  that  the  life-estate  of  Robert 
Datesman  passed  by  the  sale,  we  come  to  the  appropriation  of 
the  entire  surplus.  There  are  two  methods  of  appropriation 
open  to  us ;  one  is  to  treat  the  surplus  as  real  estate,  and  direct 
it  to  be  invested  until  the  accumulated  interest  on  it  swells  the 
surplus  to  fl4,000,  the  entire  value  of  the  estate,  and  then 
award  the  interest  of  this  $14,000  to  Robert  Datesman,  the 
tenant  for  life,  so  long  as  he  lives,  and  at  his  death  the  princi- 
pal or  corpus  of  the  estate,  $14,000,  to  the  remaindermen ;  this 
accumulated  interest  to  compensate  the  remaindermen  because 
their  interest  was  taken  to  pay  the  debt  of  the  tenant  for  life. 
The  other  is,  to  treat  the  sale  on  the  mortgage  by  all  the  par- 
ties in  interest  as  a  voluntary  one ;  that  is,  the  parties  conveyed 
by  mortgage  and  therefore  subjected  the  property  to  sale  by 
process,  just  as  if  they  had  deeded  the  two  interests,  life-estate 
and  fee,  to  a  purchaser.  If  they  had  done  so,  it  is  clear  that 
their  respective  interests  would  have  been  one  third  for  the 
life-estate  and  two  thirds  for  the  fee.  The  conversion,  then, 
being  for  the  debt  of  all,  so  far  as  the  Dunkel  mortgage  was 
concerned,  and  by  the  consent  of  all  three,  the  equitable  rule 
in  dividing  the  proceeds  of  a  sale  of  the  entire  estate  at  one 
third  and  two  thirds,  is  that  one  third  cash,  or  absolutely,  is 
equivalent  to  the  interest  on  the  whole  for  life. 

How  can  Robert  Datesman  complain  ?  If  a  man  gets  $1,000 
cash  absolute,  that  is  equal  to  interest  for  life  on  $3,000.  I 
take  it  this  is  what  the  common  law  rule  means  in  valuing  a 
life-estate  at  one  third.  It  was  the  debt  of  the  life-tenant  which 
caused  the  sale,  and  he  has  thus  voluntarily  terminated  his  life- 
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estate  and  caused  a  sale  of  the  fee  also.     If  his  life-estate  only 

had  been  sold  to  pay  his  debt  of  $4,314.43,  it  would  not  have 

u^r.^  ^oiA  ^ir^A  +iiere  would  have  been  no  surplus.     Then  why 

5  interest  when  it  took  nearly  all  his  interest 

*    The  land  was  converted  by  consent  of  all 

5  will  adopt  the  common  law  rule,  which  gives 

life-estate  as  one  third  of  the  fee.     This  seems 

than  to  tie  up  the  entire  fund  during  the  life 

'  life,  by  giving  him  the  interest  on  the  whole 

The  sale  must  be  treated  as  a  conversion  of 

into  money,  just  as  if  they  had  all  joined  in  a 

stranger  for  114,000  as  the  value  of  all  their 

ins  save  to  make  the  appropriation  and  a  suit- 


n  divided  the  entire  proceeds  of  sale,  $14,000, 
parts,  one  of  which,  »$4,666.66,  less  the  mort- 
iosts,  $4,314.43,  and  the  prothonotary's  com- 
and  the  costs  of  audit,  $172.72,  leaving  $77.66, 
Robert  Datesman,  the  remaining  two  thirds  to 
and  Mary  J.  Datesman,  and  signed  the  follow- 

rch  12, 1889,  all  the  exceptions  not  sustained 

opinion  are  overruled,  and  it  is  ordered,  ad- 

•eed  that  the  fund  in  court  for  appropriation, 

$9,583.72 

itesraan, 877.66§ 

itesman, 4,666.66| 

atesman, 4,666.66§ 

udit, 172.72 

for  distribution $9,583.72 

)bert  Datesman  took  the  appeal  to  No.  453, 
that  the  court  erred,  inter  alia : 
ing  the  fund  in  court  to  the  remaindermen,  in 
le  tenant  for  life, 
hat  the  life-estate  of  Robert  Datesman  passed. 
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along  with  the  fee  of  the  remaindermen,  to  the  purchaser  at 
sheriff's  sale  under  the  levari  facias  No.  13  May  Term  1888. 

4.  In  not  allowing  to  the  life-tenant  the  amount  expended 
by  him  for  permanent  improvements,  as  found  by  the  auditor. 

5.  In  charging  the  entire  costs  of  sheriff's  sale,  audit,  etc., 
against  the  share  of  the  life-tenant. 

And  Edgar  P.  Datesman  and  Mary  J.  Datesman  took  the 
appeal  to  No.  85,  supra,  specifying  that  the  court  erred,  inter 
alia: 

1.  In  refusing  to  confirm  the  finding  of  the  auditor,  that  the 
life  estate  of  Robert  Datesman  was  not  divested  by  the  sale 
under  the  Dunkel  mortgage,  and  that  only  the  fee  estate  in 
the  remainder  passed. 

3.  In  decreeing  any  portion  of  the  fund  in  court  to  Robert 
Datesman. 

Mr.  William  R.  Follmer  and  Mr.  Samuel  E.  Orwig^  for  Rob- 
ert Datesman,  appellant. 

Mr,  Andrew  A.  Leiser  and  Mr.  Charles  S.  Wolfe^  for  Edgar 
P.  and  Mary  J.  Datesman,  appellants. 

Mr.  0.  Q:  Voris  and  Mr.  J.  Merrill  Linn^  for  Abraham  and 
Hannah  Fairchild,  appellees. 

BOBEBT  DATESMAN'S  APPEAL. 

Opinion,  Mb.  Chief  Justice  Paxson  : 

The  first  question  we  have  to  consider  is  whether  the  life 
estate  of  Robert  Datesman  passed  by  the  sheriffs  sale  on  the 
writ  of  levari  facias  No.  18  May  Term  1888.  Prior  to  the  sale 
the  title  was  vested  in  the  said  Robert  Datesman  as  tenant  for 
life,  with  remainder  to  his  two  sons,  Edgar  P.  Datesman  and 
Harris  M.  Datesman.  While  the  title  stood  in  this  position, 
the  life-tenant  and  the  two  remaindermen  united  in  a  mortgage 
to  Hiram  Dunkel  for  $4,181.70.  Upon  this  mortgage  a  scire 
facias  was  issued,  and  upon  the  judgment  recovered  thereon  a 
writ  of  levari  facias  was  issued.  No.  13  May  Term  1888,  and 
the  mortgaged  premises  sold  for  $14,000.  It  is  upon  the  dis- 
tribution of  this  fund  that  the  questions  in  this  case  arise. 

It  was  a  conceded  fact  that  the  sale  by  the  sheriff  was  with- 
out notice  to  the  life-tenant  or  leave  of  court,  as  required  by 
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t  was  contended  on  behalf  of  the  appellant 
;  a  life  estate  can  only  be  sold  upon  a  writ 
las  after  ten  days'  notice  to  the  life-tenant, 
)urt,  and  a  number  of  cases  were  cited  in 
oposition.  Pentland  v.  Kelly,  6  W.  &  S. 
>  of  a  writ  of  levari  facias  issued  upon  a 
i^arget  v.  Stambaugh,  2  Pa.  485 ;  Suavely  v. 

;  Eyrick  v.  Hetrick,  13  Pa.  488;  Common- 
)  Pa.  49 ;  Kintz  v.  Long,  30  Pa.  501 ;  and 
9  Pa.  499,  were  all  sales  upon  a  writ  of  fieri 
L  exponas.  There  is  no  question  as  to  the 
I.  Whether  they  apply  to  a  sale  under  a 
pent  matter.     Upon  this  point  the  industiy 

furnished  us  with  any  decided  case  in  this 
t  think  it  has  been  expressly  ruled.  I  see 
5ver,  in  disposing  of  it  upon  principle.  A 
e  upon  a  mechanics  lien,  or  an  execution 
inary  judgment,  is  an  adversary  proceeding, 
incertain  thing,  and  an  adverse  sale  thereof 
Ace  without  a  serious  sacrifice.  The  law, 
ays  its  hand  upon  such  a  proceeding  and 
ccept  upon  certain  conditions.  But  a  sale 
a  different  matter.  No  one  doubts  that  a 
Lvey  his  estate  by  deed.     A  mortgage  is  but 

a  clause  of  defeasance.  It  is  something 
t  is  the  grant  of  an  estate  as  specific  security 
3d.  The  mortgagee  is  not  bound  to  proceed 
it  may  bring  his  ejectment.     Moreover,  a 

an  express  stipulation  that  if  default  be 
lent  of  the  money  secured,  the  mortgagee 
id  to  collect  the  same,  and  may  issue  a  writ 
jon,  "  any  law,  usage,  or  custom,  or  anything 
o  the  contrary  notwithstanding."  We  are 
he  act  of  1849  has  no  application  to  the  sale 
)n  a  mortgage  given  by  a  life-tenant,  and 
3S  his  entire  interest. 

[uestions  refer  to  the  distribution.  The  au- 
d  upon  sulBcient  evidence,  that  the  mort- 

the  property  was  sold  was  given  for  the 
3nant  alone,  the  two  remaindermen  having 
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joined  in  it  to  perfect  the  security,  but  without 
part  of  the  proceeds.  Under  such  circumstances 
must  be  paid  out  of  the  interest  of  the  life-tena 
expenses  and  costs  of  audit,  as  they  were  rende 
by  his  default.  There  were  two  modes  of  dk 
fund,  either  of  which  would  have  been  allowable 
invest  the  fund  until  with  its  accumulated  int 
amount  to  $14,000,  the  sum  which  the  property 
sherifiPs  sale,  after  which  the  life-tenant  would 
titled  to  the  interest  on  the  fund  for  life ;  the  oth 
the  life  interest,  give  the  tenant  thereof  his  shai 
divide  the  rest  between  the  two  remaindermei 
adopted  the  latter  principle,  and  followed  the  ol 
rule  in  force  in  England,  and  recognized  in  thi 
nison's  App.,  1  Pa.  201,  and  in  Shippen's  Ap 
that  one  third  of  the  capital  sum  is  the  measure 
terest.  The  court  therefore  awarded  $67.66, 
there  was  left  of  his  interest,  to  the  life-tenant,  ai 
was  equally  divided  between  the  two  remainder 
no  error  in  this.  The  life-estate  in  the  land  wa 
the  act  and  default  of  the  life-tenant ;  the  fund  : 
sale  represented  the  entire  title  to  the  property 
of  the  life-tenant  therein  had  been  exhausted 
dollars,  and  no  good  reason  is  apparent  why  the 
should  not  have  their  money. 

What  has  been  said  covers  all  of  the  assigni 
except  the  fourth,  in  which  complaint  is  made 
below  erred  in  not  allowing  to  Robert  Datesman,  i 
the  amount  expended  by  him  for  permanent  imj 
found  by  the  auditor.  I  do  not  see  that  the  a 
any  such  claim  before  the  auditor ;  certainly  no  g 
was  made  to  his  report.  There  was  some  evidei 
tending  to  show  that  the  life-tenant  had  made 
improvements  and  repairs,  but  it  was  so  unimpo: 
be  included  in  his  findings  of  fact.  There  was  m 
that  the  improvements  were  made  with  the  com 
maindermen,  and  it  is  settled  law  that  the  life-tei 
his  own  motion  improve  the  remaindermen  out  < 
Where  the  latter  consent  to  improvements  fc 
benefit  of  the  joint  estate,  and  the  property  is  a 
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interests  of  both,  equity  would  perhaps  allow 
reasonable  compensation  for  the  value  of  the 
This  assignment  is  not  sustained, 
le  decree  is  afiQrmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 

Ji  OF  EDGAB  p.   DATBSMAN  ET  AL. 

.  Chief  Justice  Paxson  : 

as  from  the  same  decree  as  Robert  Datesman's 

lided,  and  presents  no  question  that  was  not 

decided  in  that  case.     We  need  not  repeat 

said. 

jcree  aflBrmed,  and  the  appeal  dismissed  at  the 

costs  of  the  appellants. 


PEAL  OF  R.  A.  BAER,  EXR. 
ATE  OF  J.  M.  Harm  AN,  Deceased.] 

)REE  OF  the  orphans'  COURT  OF  LANCAS- 
TER COUNTY. 

led  May  21, 1880— Decided  June  28,  1889. 
[To  be  reported.] 

tor  or  other  trustee  invest  the  trust  funds  with  a  private 
an  order  of  court  but  in  good  faith  and  under  the  ad- 
he  must  suffer  a  loss  resulting  from  the  insolvency 
Ten  though  the  latter  was  in  undoubted  credit  at  the 

Bn  by  a  banker  that  an  administrator  had  '*  deposited  ^* 
m  of  money  payable  to  his  order  or  the  order  of  his 
turn  of  this  certificate,  twelve  months  after  date,  with 
3es  not  merely  a  deposit  but  a  loan  or  investment  of  the 

of  the  certificate  cannot  be  modified  by  parol  evidence 
leous  agreement  that  the  money  might  be  withdrawn, 
•est,  at  any  time  upon  return  of  the  certificate,  except 
I  omission  from  the  instrument  by  fraud,  accident,  or 
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Before  Sterrett,  Green,  Williaais,  Id 
Mitchell,  JJ. 

No.  14  July  Term  1888,  Sup.  Ct. ;  court  belc 
term  not  given. 

On  September  14,  1886,  Daniel  M.  Harmai 
account  as  administrator  of  the  estate  of  Jot 
deceased.  The  accountant  charged  himself  in 
of  date  June  24,  1884,  with  cash  received  frc 
executor  of  the  will  of  Daniel  Harman,  dece; 
After  certain  items  of  credit  for  expenses  of 
counsel  fees,  etc.,  aggregating  $195.23,  were  i 
credit  side  of  the  account,  there  was  the  follow 

"  The  funds  of  the  estate,  after  deducting  1 
administration  notices,  etc.,  were  on  the  25th  da^ 
deposited  in  the  bank  of  A.  S.  Henderson,  in  t 
caster,  for  safe-keeping  until  such  time  as  they  e 
for  distribution ;  the  said  bank  being  at  that  tin 
credit.  In  January,  1885,  the  said  A.  S.  Hende: 
it  was  first  discovered  that  he  was  insolvent, 
now  in  due  course  of  settlement,  but  it  is  yet 
amount  of  dividend  the  depositors  will  receive 
therefore  claims  credit,  for  the  present,  fo 
$1,179.38." 

To  the  foregoing  account,  when  presented  f ( 
Reuben  A.  Baer,  executor  of  the  will  of  Susani 
ceased,  who  was  the  mother  of  said  John  M.  Ha] 
and  a  creditor  of  his  estate,  filed  certain  excepti 
one  of  which  was  to  the  allowance  of  the  credit 
sum  of  $1,179.38.  Thereupon  Mr.  William  1 
pointed  auditor  to  hear  and  determine  the  exce] 

On  December  10,  1887,  the  auditor  made  a  i 
he  found  the  following  facts : 

On  June  24,  1884,  Reuben  A.  Baer,  executo 
Daniel  Harman,  deceased,  paid  to  D.  M.  Harmi 
tor  of  John  M.  Harman,  deceased,  the  sum  of  I 
the  share  of  the  estate  of  said  John  M.  Harman 
said  Daniel  Harman.  In  view  of  the  fact  tl 
claims  against  the  estate  of  John  M.  Harman, 
suflScient,  probably,  to  render  it  insolvent,  Mr.  I 
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)unsel  of  D.  M.  Harman,  administrator,  advised 
uld  not  be  safe  for  him  to  make  distribution 
ng  notice  to  creditors,  and  also  that  it  would  be 
3  interval  to  get  interest  on  the  money,  if  possi- 
3  fund  might  be  increased.  The  administrator 
Baltimore,  Md.  He  accordingly  left  money  in 
r,  Eshleman,  to  be  deposited  on  interest,  if  pos- 
ileman  took  the  money,  less  some  expenses  and 
;  it,  to  the  banking  house  of  A.  S.  Henderson  in 
and  deposited  it,  receiving  the  following  certifi- 

No.  1549 
mking  House  of  A.  S.  Henderson, 

Lancaster,  Pa.,  June  25, 1884. 
an.  Administrator  of  the  estate  of  John  M.  Har- 
has  deposited  in  this  office  thirteen  hundred  and 
)llars,  payable  to  his  order,  or  to  the  order  of  D. 
his  attorney,  on  the  return  of  this  certificate, 
after  date,  with  interest  at  the  rate  of  four  per 
1. 

A.  S.  Henderson. 
illowed  after  due.  W.  H." 

the  deposit  was  made  and  the  certificate  re- 
tgreed  between  A.  S.  Henderson  and  Mr.  Eshle- 
ter  testified,  that  the  money  might  be  drawn  out 
thin  the  year,  on  the  return  of  the  certificate, 
at  no  interest  was  to  be  paid  thereon, 
jrson  was  a  private  banker  and  continued  in 
h  until  January  13,  1885,  when  he  died.  At 
posit  was  made  and  up  to  the  time  of  his  death, 

solvent ;  his  bank  was  in  good  credit,  and  was 

dealt  with  by  business  men  and  the  commu- 
as  in  a  perfectly  safe  and  sound  condition, 
kept  his  individual  deposits  in  Mr.  Henderson's 
the  funds  of  trust  estates  under  his  control, 
ifter  Mr.  Henderson's  death,  it  was  discovered 
olvent,  and  that  the  depositors  with  him  could 

full.  On  December  4,  1886,  a  dividend  of 
3  principal  and  interest  of  the  deposit,  was 
the  estate  of  Mr.  Henderson  to  D.  M.  Harman, 
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the  accountant,  and  afterwards  paid  to  him. 
entire  amount  received  by  the  accountant  u 
made. 

Mr.  Eshleman,  on  behalf  of  the  accountan 
fore  the  auditor,  that  under  the  foregoing  facte 
should  be  charged  with  the  said  sum  of  $357. 
which  all  credits  should  be  allowed.  The  exc 
ed  that  under  the  law  and  the  facts  the  accou 
held  liable  for  the  loss  on  the  deposit,  and  be 
monejrs  that  at  any  time  came,  or  ought  to  ha 
hands. 

The  auditor,  citing  Hemphill's  App.,  18  Pa 
field's  App.,  11  W.  N.  373;  Worrell's  App., 
that  the  administrator,  in  dealing  with  A.  S. 
with  his  estate,  had  treated  the  deposit  as  a  L 
ment,  evidenced  by  the  written  contract  cont 
tificate ;  that,  granting  the  alternative  characte: 
the  accountant  had  made  a  loan  or  investme 
the  certificate,  which  would  continue  as  such  u 
made.  He  therefore  sustained  the  fourth  t 
account,  and,  surcharging  the  accountant  wit 
amount  of  the  credit  claimed,  reported  accord 

Thereupon  the  accountant  filed  exception 
alleging  that  the  auditor  erred  in  sustaining 
and  in  not  finding  the  balance  in  the  accounts 
the  sum  of  $357.42. 

The  said  exceptions  having  been  argued, 
TERSON,  J.,  on  May  11,  1888,  filed  an  opini 
stating  the  facts,  proceeded : 

That  there  is  a  difference  in  facts  and  in 
deposit,  say  of  money,  in  a  bank,  and  an  inv 
of  money  to  a  bank,  cannot  be  doubted.  N 
doubt  that  the  judicial  law  of  Pennsylvania  is 
accrues  of  a  trust  fund  invested  or  loaned  on  ] 
must  be  borne  by  the  trustee ;  not  so,  howeve 
a  deposit  made  with  common  prudence  in  a  bai 
of  good  standing  and  sound  condition,  in  publi< 
the  loss  is  occasioned  by  sudden  and  unexpe 

Our  Supreme  Court  has  held  that "  all  that  i 
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requires  from  trustees  is  common  skill,  common  prudence,  and 
common  caution,"  and,  we  may  add,  good  faith ;  "  and  execu- 
tors, administrators,  or  guardians,  are  not  liable,  beyond  what 
they  actually  receive,  unless  in  case  of  gross  negligence ;  for, 
whftn  thftv  Ao.t  as  Others  do  with  their  own  goods  and  with 
.  are  not  guilty  of  gross  negligence,  they  are  not 
Appeal,  57  Pa.  96.    In  the  present  case  there 
L  of  fraud ;  no  charge  of  bad  faith  or  gross  neg- 
ut  of  common  prudence,  or  common  caution  in 
or  in  his  counsel,  his  agent.     On  the  contrary, 
is  that  all  that  was  done  in  this  matter,  both  by 
and  by  his  attorney,  was  done  in  good  faith  and 
d  best  interests  of  the  trust  estate, 
n  is  now  being  considered  in  a  court  of  equity, 
i  not  equity  be  dispensed  ?    Should  the  ques- 
ned  on  the  evidence  adduced,  or  upon  only  part 
)  ?    The  question  paramount,  and  the  question 
led  is,  was  the  money  placed  in  Henderson's 
30untant  a  deposit  or  an  investment  ?    In  deter- 
iiestion,  not  only  must  the  written  receipt  of 
be  considered,  but  also  what  was  agreed  to  by 
the  depositor  cotemporaneous  with  that  receipt. 
a  uncontradicted  and  before  the  auditor,  with 
less  and  eflBcacy  of  the  receipt  in  writing,  that 
3tween  Henderson  and  the  accountant's  attorney 
ley  deposited  could  be  drawn  out  at  any  time 
,r  on  the  return  of  the  certificate,  but  in  that 
b  to  be  paid  thereon." 

«««««« 
and  the  court  should  look  at  this  evidence, 
all  credence  demanded  by  the  circumstances, 
done,  what  must  be  the  conclusion  and  pre- 
V?  That  "  the  money  deposited  could  be  drawn 
e  within  the  year  on  the  return  of  the  certifi- 
ddence.  It  was  then  a  deposit  of  the  money, 
ed  that  it  could  be  drawn  with  the  greatest 
shortest  notice  of  danger.  It  wjus  within  the 
)f  the  trustee  all  the  time,  with  all  the  charac- 
ure  deposit,  and  if  the  trustee  acted  in  good 
he  best  interest  of  the  estate,  as  he  supposed 
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and  had  reason  to  believe,  and  without  being  guilty  of  negli- 
gence, how  can  a  court  of  equity  hold  him  responsible  ?  As 
ruled  in  Roberts's  Appeal,  92  Pa.  422,  "  according  to  the  well 
estiiblished  rules  on  this  subject,  there  was  no  supine  negli- 
gence in  the  trustee,  which  ought  to  make  him  responsible  for 
the  loss  of  this  money." 

There  is  suflScient  ground  for  the  interference  of  the  court 
wherever  the  exercise  of  the  discretion  by  the  trustee  is  in- 
fected with  fraud  or  misbehavior  of  some  kind,  but  not  as  in 
the  present  case  where  there  is  an  entire  absence  of  even  the 
suspicion  of  fraud ;  and,  where  trustees  have  a  discretionary- 
power  they  must  exercise  their  judgment  according  to  the  cir- 
cumstances as  they  exist  at  the  time.  "  And  a  court  of  equity," 
as  is  said  in  Thompson  v.  Brown,  4  Johns  Ch.  619,  "  always 
treated  trustees  acting  in  good  faith  with  great  tenderness." 

Now  what  were  the  circumstances  of  or  attending  th 
in  the  hands  of  D.  M.  Harman,  administrator  of  the 
of  his  relative,  Jno.  M.  Harman,  deceased?  He  n 
$1,374.61.  His  counsel,  as  testified,  inasmuch  as  there  were 
claims  against  Jno.  M.  Harman's  estate,  probably  sufficient  to 
render  it  insolvent,  advised  him  that  it  would  not  be  safe  to 
make  distribution  of  the  money  then  until  after  he  gave  notice 
to  creditors,  and  advised  him  also  that  it  would  be  well  during 
this  time  to  get  interest  on  this  money  if  he  could,  so  as  to 
make  the  fund  as  large  as  possible  for  distribution.  The  ad- 
ministrator then  lived  in  Baltimore,  Md.,  and  left  the  money 
with  his  counsel  to  deposit  at  interest  if  possible.  And  on 
June  25,  1884,  his  counsel  deposited  the  money  in  the  bank  of 
A.  S.  Henderson,  in  the  city  of  Lancaster,  as  appears  in  Hen- 
derson's receipt;  "and  at  the  time  that  deposit  was  made  and 
the  certificate  taken  it  was  agreed  between  A.  S.  Henderson, 
banker,  and  myself  (accountant's  counsel)  that  the  money 
could  be  drawn  out  at  any  time  within  the  year  on  return  of  the 
certificate."  The  receipt  or  certificate  of  Henderson  was  made 
payable  to  the  order  of  D.  G.  Eshleman  as  his  (the  adminis- 
trator's) attorney,  which  shows  the  banker  knew  his  relation 
to  the  administrator,  and  his  authority  to  make  a  contract 
for  him.  All  the  circumstances  of  the  case,  therefore,  show 
that  this  was  a  deposit,  and  not  a  loan,  and  we  must,  there- 
fore, and  now  do  set  aside  the  finding  of  the  auditor  that  it 
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It  was  an  arrangement  made  for  the  best  inter- 
estate  ;  to  be  drawn  out  any  time  if  wanted,  and  if 
to  bear  interest.  The  auditor  has  found  that  Mr. 
is  a  well  known  lawyer  of  the  best  reputation. 
LOt  be  even  a  shadow  of  doubt  thrown  on  his  testi- 
e  auditor  himself  has  no  doubt  about  the  truth  of 
lan's  testimony.  He  says  in  his  report  that  '*  it  has 
that  there  was  an  oral  agreement  or  arrangement 
[r.  Henderson  and  Mr.  Eshleman."  The  deposit 
bbout  six  and  one  half  months,  and  then,  to  use  the 
►f  the  auditor,  "  a  few  days  after  the  death  of  Mr. 
the  disclosure  came  suddenly  and  without  premo- 
>  his  estate  was  insolvent,  and  that  the  claims  of 
in  his  bank  could  not  be  paid  in  full."  Is  there  any 
K)d  faith,  vigilance  or  watchfulness  made  to  appear 
foregoing  on  the  part  of  the  administrator  or  his 
We  can  perceive  none. 

her  sensible  thing  could  be  done,  the  banker  being 
lis  estate  insolvent,  than  at  the  distribution  of  the 
sets,  to  present  the  receipt  or  certificate  of  deposit, 
le  interest  accrued,  and  demand  the  dividend  pro- 
Should  the  administrator  have  surrendered  his  cer- 
demanded  the  money  on  the  oral  contract  ?  Had 
,  it  would  have  brought  no  response.  There  were 
I  the  bank  to  answer  that  demand.  Yet  the  learned 
fues,  because  he  did  not  do  so,  but  presented  the 
vith  the  accrued  interest  added,  and  obtained  there- 
3nd  out  of  the  insolvent  banker's  estate,  therefore, 
th  tlie  deposit  as  an  investment  and  must  be  held 
s.  We  think  that  by  any  other  course  of  dealing 
loney  so  deposited,  after  the  insolvency  and  death 
derson,  the  banker,  became  known,  than  that  which 
d,  the  administrator  would  have  been  justly  charge- 
rant  of  good  faith.  The  trustee,  or  administrator, 
ive  done,  and  by  the  advice  of  counsel,  too,  every- 
ould  profitably  do.  Every  step  was  taken  by  the 
jounsel  and  it  does  not  appear  anywhere  that  by 
duty  or  mismanagement  of  the  ti'ust,  he  has  ren- 
elf  liable  for  the  loss  to  this  estate, 
on  Trusts,  322,  reads,  "  that  a  trustee  is  called 


Digitized  by 


Google 


'^^WW^^V-   •:  .^  ' 


BAER'S  APPEAL. 

Opinion  of  Court  belov 

upon  to  exert  precisely  the  same  care  an< 
of  his  cestui  que  trust,  as  he  would  do  fc 
measure  than  this  a  court  of  equity  \i 
Supreme  Court  in  Eyster's  App.,  16  Pa. 
the  Oi-phans'  Court  of  Franklin  countj 
said  in  this  court  to  be  the  harshest  den 
in  equity  to  make  a  trustee  answerable 
his  hands,  or  to  make  up  a  deficiency  n( 
default."  This  rule  has  been  so  often 
that  it  seems  unnecessary  to  refer  to  ai 
point.  But  we  here  may  refer  to  the 
opinion  of  Lord  Harwicke  as  expres 
Plymouth,  1  Dick.  126,  and  quoted  by 
in  During's  App.,  13  Pa.  235:  "If  there 
he,  "  nothing  wilful  in  the  conduct  of  the 
alwa}S  favor  him.  For,  as  a  trust  is  an 
concerns  between  man  and  man,  and  -^ 
charged  is  attended  with  no  small  degre 
iety,  it  is  an  act  of  great  kindness  in  any 
add  hazard  and  risk  to  that  trouble,  and 
losses,  which  he  could  not  foresee,  wou 
ship  and  deter  any  one  from  accepting  s 
And  the  Chief  Justice  adds :  "  His  (Lo 
of  responsibility  is  politic  and  just." 

The  above  manifestly  just  rule  appliec 
think,  to  prevail  in  equity  and  be  admii 
The  whole  of  this  contract  of  depasit,  the 
parts,  must  be  considered  by  the  cour 
found  both  to  be  existing  facts.  The  ac 
ion  of  the  court  is  not,  under  the  facts 
able  for  the  loss  occasioned  by  the  in 
Henderson's  bank. 

In  accordance  with  the  foregoing  opin 
the  report  of  the  auditor,  surcharging 
the  dividend  received  from  the  estate 
rt357.42,  against  which  were  credited  the 
administration  and  audit,  and  so  decreet 
ceptant  to  the  account  as  first  exhibited 
cifying  that  the  court  erred  in  sustaining 
to  the  auditor's  report. 


Digitized  by 


Google 


ASTERN  DISTRICT,  1889. 
Opinion  of  the  Court. 

^mith  and  Mr.  L,  Ellmaker  (with  them  Mr, 
3r  the  appellant. 

Frankenfield's  App.,  11  W.  N.  373 ;  Hemp- 
303 ;  §  14,  act  of  March  29, 1832,  P.  L.  193 ; 
876,  P.  L.  133 ;  §  2,  act  of  April  13, 1854,  P. 


man^  for  the  appellee : 

not  be  held  responsible  when  acting  in  good 
lie  advice  of  counsel:  Calhoun's  Estate,  6 
\  App.,  71  Pa.  25;  Vez  v.  Emery,  5  Ves. 
rdest  demand  that  can  be  made  in  equity, 
to  make  up  a  deficiency  not  owing  to  their 
itmer's  App.,  87  Pa.  124;  Jackson  v.  Jack- 
ohnson's  App.,  12  S.  &  R.  317 ;  Neff's  App., 
nauer  v.  Froelich,  8  W.  22.  The  measure 
5are  required  of  a  trustee,  is  that  which  a 
)rudence  would  practice  in  the  care  of  his 
estock's  App.,  104  Pa.  46 ;  Eyster's  .App«» 
er's  App.,  87  Pa.  120 ;  1  Lewin  on  Trusts, 

294*. 
I  App.,  11  W.  N.  373,  is  to  be  distinguished ; 

that  case  contains  a  summary  of  the  prin- 
►on  which  the  accountant  in  this  case  relies, 
srtificate  was  for  three  months  with  interest, 
lid  not  be  withdrawn  without  thirty  days' 
ntion.  Mr.  Justice  Green  says :  "  During 
sntirely  beyond  the  control  of  the  depositor. 
)  legal  demand  for  the  money  until  at  least 

expired,  and  not  even  then  unless  he  had 
lotice  of  his  intention  to  withdraw  the  fund, 
ture  does  this  transaction  differ  from  an  or- 

The  distinguishing  feature  of  the  case  is, 
oney  be  regarded  as  deposited  in  the  techni- 
iko  loaned,  and  hence  was  subject  to  the 
Bnts  of  a  loan." 

dSTiCE  Geeen  : 

)i  deposit  in  this  case  is  of  the  same  form 

kenfield's  App.,  11  W.  N.  873,  and  it  was 
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undoubtedly  evidence  of  a  loan  for  twelve  months  at  four  per 
cent  interest,  of  the  amount  deposited.  Upon  the  considera- 
tions mentioned  in  the  opinion  in  that  case,  the  administrator, 
D.  M.  Harman,  who  made  the  loan,  must  suffer  the  loss  result- 
ing from  the  insolvency  of  Henderson,  unless  there  is  some- 
thing in  the  present  case  to  take  it  out  of  the  operation  of  the 
decision  in  Frankenfield's  Appeal.*     The  only  matter  set  up 

*The  opinion  in  Frankenfield's  Appeal,  filed  April  8,  1882,  so  far  as 
relating  to  the  question  raised  in  the  above  case,  wa^  as  follows : 

Green,  J. :  In  this  case  the  appellant,  who  was  the  committee  of  a 
lunatic,  having  trust  funds  in  his  hands,  made  a  deposit  of  $2,000  thereof 
in  the  Franklin  Savings  Bank  of  Allentown,  Pa.,  and  took  a  certificate 
therefor  in  the  following  form : 

Certificate  Franklin  Savings  Bank, 

of  Deposit.  Allentown,  Pa.,     [Stamp.] 

November  11th,  1876. 

S.  A.  Frankenfield,  Committee  of  Samuel  Frankenfield,  Has  deposited 
in  this  Bank  Two  Thousand  Dollars,  payable  to  his  order,  three  nK)nths 
after  date,  with  interest  at  the  rate  of  six  per  cent  per  annum,  on  return 
of  this  certificate. 

Thirty  days'  notice  to  be  given  of  the  intention  to  withdraw  this  de- 
posit. 

$2,000. 

J.  £.  Zimmerman,  D.  H.  Miller, 

Cashier.  Per  J.  E.  Z.,  President. 

The  deposit  was  made  in  the  name  of  the  committee  as  such ;  it  was 
done  by  the  advice  of  counsel,  and  at  the  time  of  the  transaction  the  bank 
was  in  good  repute.  So  far,  therefore,  as  these  considerations  aflFect  the 
question  of  the  appellant's  liability  for  the  loss  of  the  money  by  reason 
of  the  insolvency  of  the  bank,  it  must  be  conceded  at  once  that  no  liability 
would  arise.  There  was  no  bad  faith  on  the  part  of  the  appellant,  and 
although  the  bank  was  really  insolvent  when  the  deposit  was  made,  that 
fact  was  not  known  in  the  community.  The  question  at  issue  is  thus  re- 
duced to  the  nAiTowest  limits.  If  this  had  been  an  ordinary  deposit,  sub- 
ject to  the  check  of  the  depositor  from  the  day  it  was  made,  it  is  ver}' 
pi'obable  the  appellant  would  not  have  been  liable.  But  it  was  not  such 
a  deposit.  In  practical  effect,  it  was  a  loan  to  the  bank  for  a  fixed  period 
and  payable  with  interest.  During  that  period  it  was  entirely  beyond  the 
control  of  the  depositor.  He  could  make  no  legal  demand  for  the  money 
until  at  least  three  months  had  expired,  and  not  even  then  unless  he  had 
given  thirty  days'  notice  of  his  intention  to  witlidraw  the  fund.  In  no 
essential  feature  does  this  transaction  differ  from  an  ordinaiy  loan.  It  is 
true,  the  borrower  is  a  bank  and  not  an  individual.  But  that  circumstance 
is  of  no  moment  in  determining  the  character  of  the  transaction.  It  is  a 
loan  still,  just  as  it  would  have  been  had  the  depositaiy  been  a  citizen  or 
Vol.  cxxvn — 24 
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faith  on  the  part  of  the  administrator  and  his  counsel  in  mak- 
ing the  deposit  does  not  arise,  because  it  cannot  change  the 
result.  No  one  can  doubt  that  so  far  as  they  were  concerned 
the  highest  integrity  and  utmost  good  faith  characterized  the 
transaction.  It  is  simply  an  instance  of  misplaced  confidence, 
unfortunate  in  its  consequences,  but  which  must  nevertheless 
be  disposed  of  according  to  the  plain  legal  rules  which  govern 
all  similar  cases. 

The  decree  of  the  Orphans'  Court  is  reversed 
and  record  remitted,  with  instructions  to  re- 
state the  account  in  accordance  with  the  fore- 
going opinion,  the  costs  of  this  appeal  to  be 
paid  by  the  appellee. 


S.  T.  WILSON  ET  AL.  v.  JOS.  VanLEER  ET  AL. 

EBBOB  TO  THE  COURT  OF  COkMON  PLEAS  OF  LANCASTER 

COUNTY. 

Argued  May  21, 1889— Decided  June  28, 1880. 
[To  be  reported.] 


Ii27    371 
164      711 


127         371 
25  SO  231 

127      37ll 

41SC?183 
41SC?l85l 


(a)  A  witness,  called  to  prove  the  signature  of  an  alleged  testator  to  a 
testamentary  paper,  testified  that  he  had  seen  the  testator  write  his 
name  twice  to  letters  thirty-two  years,  and  once  as  an  indorsement  upon 
a  check  twenty-three  years,  prior  to  the  time  when  he  was  called  to  tes- 
tify. 

1.  There  being  no  subsequent  evidence  raising  any  question  as  to  the 
truth  of  the  facts  so  stated,  the  competency  of  the  witness  to  express 
his  opinion  as  to  the  signature  was  a  matter  clearly  for  the  court,  and 
it  was  not  error  to  refuse  to  allow  the  jury  to  review  the  ruling  of  the 
court  thereon. 

2.  The  ruling  that  the  witness  was  competent  to  testify  concerning  the 
handwriting,  was  within  the  line  of  the  authorities,  but,  considering  the 
untrustworUiiness  of  opinions  on  handwriting  in  geneml,  such  evidence 
ought  to  be  guarded  with  caution. 

8.  The  limit  within  which  the  witness  must  have  seen  the  writing  done, 
must  depend  upon  his  intelligence,  his  habits  of  observation,  and  the 
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^  and  confidence  of  his  memory,  which  must  be  passed 

t  instance  by  the  trial  judge. 

It  to  the  juiy ,  counsel  may  refer  to  the  almanac  to  show 

ay  of  the  month  giyen  in  the  testimony  of  a  witness,  was 

ceitain  day  of  the  week,  though  the  almanac  was  not 

t  in  evidence,  judicial  notice  being  taken  of  the  fact, 

3e. 

REETT,   Gkeen,  Williams,  McCollum   and 

uary  Term  1889,  Sup.  Ct. ;  court  below,  No.  29 
m  1884,  C.  P. 

22,  1885,  an  issue  devisavit  vel  non,  wherein 
er  and  Caroline,  his  wife,  in  right  of  said  Caro- 
fitiffs,  and  Sidwell  T.  Wilson  and  Needham  M . 
tors  of  the  will  of  Needham  Wilson,  were  de- 
formed to  try  whether  or  not  a  certain  testa- 
was  a  codicil  to  the  last  will  and  testament  of 
3on.  The  issue  had  been  directed  by  the  Or- 
pon  an  appeal  by  said  executors  from  the  decree 
of  wills,  admitting  said  paper  to  probate. 

on  October  15,  1888,  the  plaintiffs  put  in  evi- 
of  Needham  Wilson,  dated  March  2,  1865,  and 
to  probate  on  September  28,  1872.  They  then 
e,  under  objection  and  exception  to  the  defend- 
i  of  the  appeal  from  the  decree  of  the  register, 
,  1883,  admitting  to  probate  the  alleged  codicil, 
[anahan,  called  by  plaintiffs,  testified  that  she 
edham  Wilson,  deceased,  from  the  time  she  was 
til  he  died ;  that  she  saw  him  write  and  sign  his 
)aper  dated  August  13,  1865,  shown  to  her  and 
entification ;  that  he  came  to  her  house  on  that 
for  her  sister  Caroline,  now  Mra.  VanLeer ;  that 
er  sister  had  gone  to  the  country,  when  he  asked 
pen  and  ink ;  that  she  had  no  paper,  and  gave 
ink  and  got  him  a  "  copy-book,"  from  which  he 
)f  paper  and  wrote  thereon  the  instrument  in 
igned  it ;  that  he  then  folded  up  the  paper,  gave 
,nd  directed  her  to  give  it  to  Caroline  when  she 

cross-examination,  the  witness  stated  that  when 
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the  paper  was  written  and  signed,  only  herself  and  her  little 
boy  were  at  home,  her  husband  being  absent,  railroading ;  that 
he  got  ofE  only  on  Sundays,  and  he  wasn't  at  home  at  this 
time,  because  it  wasn't  his  time  to  be  off. 

Cornelius  Carman,  called  by  the  plaintiffs,  testified  that  he 
was  a  brother  of  Caroline  VanLeer,  and  had  known  Needham 
Wilson  from  his  own  boyhood ;  that  when  the  witness  was  ten 
or  eleven  years  old,  which  was  thirty-two  years  before  the  trial, 
he  was  living  with  Mr.  Wilson  and  saw  him  wiite  two  or  three 
letters  to  the  witness's  father ;  that  in  October,  1865,  the  wit- 
ness was  with  Mr.  Wilson  at  a  hotel  in  Lancaster,  and  saw 
him  write  a  memorandum  of  articles  he  wished  to  purchase 
and  indorse  his  name  on  a  check,  and  since  then  witness  had 
not  seen  Mr.  Wilson  write.  The  witness  was  subjected  to  a 
rigid  cross-examination,  and  testified  to  his  belief  that  the  sig- 
nature and  the  whole  of  the  paper  shown  him  was  in  the  hand- 
writing of  Needham  Wilson. 

The  plaintiffs  then  offered  the  paper  in  evidence. 

Objected  to  by  defendants :  We  do  not  think  it  has  been 
proven  by  two  witnesses  as  prescribed  by  law. 

By  the  court :  Objection  overruled,  offer  admitted ;  excep- 
tion.^ 

The  paper  as  then  read  to  the  jury  was  as  follows :  * 

"August  13, 1865. 

*'  I  give  thes  fiew  lines  to  Caroline  Carman  to  show  that  I 
want  her  to  have  the  sum  of  twelve  hundred  dollars  at  my 
death  she  livd  with  mee  A  number  of  years  And  got  verry 
little  for  it  so  i  thought  it  rite  to  leave  her  This  little  sum  to 
to  be  paid  out  of  my  home  property 

from  Needham  Wilson.'* 

The  plaintiffs  then  rested. 

The  defendants  called  a  number  of  witnesses  whose  testi- 
mony tended  to  prove  that  the  paper  in  question  was  not  in 
the  handwriting  of  Needham  Wilson,  nor  executed  by  him. 

♦  On  August  18,  1877,  nearly  five  years  after  the  death  of  Needham 
Wilson,  Caroline  VanLeer,  formerly  Carman,  brought  assumpsit  upon 
the  above  instrument  as  an  obligation  for  the  payment  of  money.  A  judg- 
ment obtained  by  the  plaintiff  in  the  court  below  was  reversed  by  the  Su- 
preme Court  on  Juno  4,  1883,  ^n  the  ground  that  the  instrument  was  not 
an  obligation  to  pay  money,  but  a  testamentary  paper :  Wilson  v.  Van- 
Leer, 103  Pa.  600. 
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urgijment  to  the  jury  on  behalf  of  the  defendants  in 
VIr.  Brown  said: 

ffer  to  show  to  the  jury  an  almanac,  and  to  call  their 
\o  the  fact  that  the  13th  of  August,  1865,  came  on 

1  to. 

tourt:  Objection  sustained,  offer  refused;  exception.* 

irt,  Pattbeson,  J.,  charged  the  jury  saying,  inter 

TT  of  Pennsylvania  says:  "Every  will  shall  be  in 
ad  unless  the  person  making  the  same  shall  be  pre- 
the  extremity  of  his  last  sickness,  shall  be  signed  by 
end  thereof,  or  by  some  person  in  his  presence,  and 
iress  direction ;  and  in  all  cases  shall  be  proved  by 
3r  affirmations  of  two  or  more  competent  witnesses ; 
such  will  shall  be  of  no  effect."  The  paper  before 
:ned,  as  you  have  been  shown,  by  a  name ;  by  the 
Iham  Wilson.  Now  the  question  for  you  is,  is  the 
eedham  Wilson  to  that  paper  the  genuine  signature 
im  Wilson.  The  plaintiffs  called  two  witnesses, 
dence  you  heard,  who  swore  that  that  signature  is 
one  of  them  testified  that  she  saw  Needham  Wilson 
ery  signature  to  that  paper.  [These  two  witnesses, 
Manahan  and  Cornelius  Carman  have  been  admitted 
irt  and  held  to  be  competent  witnesses.  They  are 
witnesses.]  *  Of  course,  their  credibility  is  for  you. 
The  credibility  of  all  witnesses  in  every  case  tried 
is  for  the  jury.  That  is,  whether  they  are  truthful, 
r  you  will  believe  them.  The  two  competent  wit- 
d  not  be  subscribing  witnesses ;  that  is,  their  names 
le  subscribed  to  the  will  or  paper.  The  signatuie  of 
d  maker  of  the  paper  may  be  proved  by  witnesses 
knowledge  of  his  handwriting  and  who  were  well 
I  with  it,  as  was  one  witness  who  was  called  here  in 

•  •••«•• 

endants  have  requested  the  court  to  charge : 
ill  or  codicil  is  of  any  effect  unless  proved  by  the 
affirmations  of  two  or  more  competent  witnesses. 
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There  must  be  at  least  two  competeut  witnesses  to  prove  every 
will  or  codicil. 

Answer :  We  say,  yes,  to  that.    There  must  be  two  witnesses. 

2.  In  the  case  now  before  the  jury,  the  testimony  of  Marga- 
ret Manahan  is  in  itself  insufficient  to  prove  the  execution  of 
the  alleged  codicil,  and  with  nothing  eke  but  it  to  guide  them, 
the  verdict  must  be  in  favor  of  the  defendants. 

Answer :  Yes.  Because,  as  we  have  stated,  there  must  be 
two  competent  witnesses  to  validate  a  will. 

3.  If  the  jury  do  not  believe  Cornelius  Carman  is  a  compe- 
tent witness  to  prove  the  execution  of  the  alleged  codicil,  the 
verdict  must  be  in  favor  of  the  defendants. 

Answer :  We  deny  that  point  as  stated.  The  belief  of  the 
jury  as  to  Cornelius  Carman  being  a  competent  witness  has 
nothing  to  do  with  his  competency.  Competency  means  the 
legal  fitness  of  a  witness  to  be  heard  on  the  trial  of  a  cause. 
It  is  a  legal  question,  and  the  court  is  the  sole  judge  of  his 
competency.  The  jury  has  nothing  to  do  in  deciding  whether 
he  is  competent.  If  the  court  think  he  is  so  interested,  or  in 
a  position  that  he  cannot  testify,  they  will  rule  him  out ;  but  if 
they  decide  he  is  a  competent  witness,  then  that  makes  his  tes- 
timony come  before  you,  like  that  of  any  other  witness.  The 
court  admitted  Cornelius  Carman  as  a  competent  witness ;  his 
testimony,  however,  is  for  the  jury  like  any  other  witness ;  his 
credibility  is  for  them  to  determine.* 

4.  Unless  the  jury  believe  that  two  competent  witnesses 
have  proved  the  execution  of  the  alleged  codicil,  the  verdict 
must  be  in  favor  of  the  defendants. 

Answer:  Yes.  Two  competent  witnesses ;  that  is  so.  As 
we  have  already  stated,  competency  means  a  legal  witness,  and 
the  court  is  the  sole  judge  of  his  or  her  competency.  In  this 
case  the  court  has  received  him  and  permitted  him  to  testify 
as  a  competent  witness.  The  jury's  belief  of  his  testimony 
cannot  deteimine  his  competency.  That  is  a  duty  to  be  dis- 
charged by  the  court.  They  may,  however,  or  may  not  believe 
his  testimony.  You  may  or  you  may  not  believe  it.  His  tes- 
timony with  that  of  Mrs.  Manahan  constitute  the  two  witnesses 
to  this  little  will.' 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs.    A 
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iw  trial  having  been  discharged,  judgment  was  en- 

B  verdict,  when  the  defendants  took  this  writ,  as- 

rror: 

[mission  of  the  plaintiffs'  offer.* 

answers  to  the  defendants'  points.*  ^ 

rtion  of  the  charge  inclosed  in  [  ]  * 

Eusal  of  the  defendants'  offer.* 

ay  Brovm  (with  him  Mr.  S.  H.  Reynoldi)^  for  the 
error : 

r  more  competent  witnesses  are  required  in  all 
ch  must  separately  depose  to  aU  facts  necessary  to 
e  chain  of  evidence,  so  that  no  link  of  it  may  de- 
5  credibility  of  but  one : "  Derr  v.  Greenawalt,  76 
pplying  this  rule,  how  can  the  testimony  of  Car- 
ived,  as  proving  the  execution  of  the  codicil?  It 
lidered  independently  of  Margaret  Manahan's  tes- 
if  insufficient  of  itself,  nothing  that  she  testified 
it.  The  court  held  that  Carman  wa«  competent. 
VQ  been  competent  to  testify,  but  his  testimony 
ipetent  to  prove  the  fact  he  was  called  to  establish. 
J  not  only  to  be  a  competent  witness,  he  was  to 
:e : "  Carson's  App.,  59  Pa.  493 ;  and,  having  fallen 
•oof  of  execution  was  not  up  to  the  statutory  stand- 
judgment  of  the  court  below  on  that  point  should 

)urt  properly  told  the  jury  that  the  credibility  of 
lan  was  for  them;  that  unless  they  believed  her, 
►n  of  the  paper  had  not  been  proved  as  required 
te.  August  13,  1865,  came  on  Sunday,  when,  ac- 
ler  testimony,  her  husband  ought  to  have  been  at 
I  the  counsel  been  allowed  to  show  that  fact  to  the 
jrdict  rendered  after  a  deliberation  of  two  days 
been  different.  That  the  court  will  take  judicial 
1  almanac,  and  that  it  need  not  be  formally  offered 
,  is  a  doctrine  well  recognized:  Starkie  on  Ev., 
error  on  this  point  was  most  palpable,  and  the  ef- 
irtful  to  the  defendants. 

.  Eshleman  and  Mr.  A.  Herr  Smithy  for  the  defend- 
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1.  "There  are  two  modes  of  acquiring  knowledge  of  the 
handwriting  of  another,  either  of  which  is  universally  admit- 
ted to  be  suflBcient  to  enable  a  witness  to  testify  to  its  genuine- 
ness. The  first  is,  from  having  seen  him  write.  It  is  held  suf- 
ficient for  this  purpose  that  the  witness  has  seen  him  write  but 
once,  and  then  only  his  name.  The  proof  in  such  case  may  be 
very  light,  but  the  jury  will  be  permitted  to  weigh  it:" 
1  Greenl.  Ev.,  §  577.  And  see  Shitler  v.  Bremer,  23  Pa.  413 ; 
Taylor  v.  Sutherknd,  24  Pa.  335. 

2.  If  the  offer  of  the  almanac  had  been  made  in  time,  it 
would  have  been  irrelevant.  It  does  not  contradict  the  witness, 
nor  even  tend  remotely  in  that  direction.  We  deny  that  it  is 
a  principle  well  recognized,  that  the  court  will  take  judicial 
notice  of  an  almanac.  There  is  no  American  case  nor  elemen- 
tary book  that  recognizes  the  principle.  It  is  not  so  stated  in 
Starkie  on  Evidence,  *738,  or  on  any  other  page.  In  a  note  to 
said  page,  some  old  English  cases  are  referred  to,  which  inti- 
mate that  the  court  will  take  judicial  notice  of  the  calendar, 
but  even  there  nothing  is  said  about  an  almanac. 

Opinion,  Me.  Justice  Mitchell: 

The  competency  of  Cornelius  Carman  was  in  the  first  in- 
stance clearly  a  matter  for  the  court,  and  no  subsequent  evi- 
dence having  raised  any  dispute  of  fact  upon  it,  the  learned 
judge  was  right  in  saying  that  the  court  was  the  sole  judge  of 
competency,  and  refusing  to  allow  the  jury  to  review  the  rul- 
ing. Had  the  facts  upon  which  the  judge  held  him  prima 
facie  competent  been  denied  or  contradicted,  it  might  have 
been  proper  to  submit  the  whole  matter  to  the  final  decision  of 
the  jury :  Lee  v.  Welsh,  1  W.  N.  453 ;  but  there  was  no  such 
conflict  as  made  that  course  necessary. 

The  learned  judge  was  also  within  the  line  of  authorities,  in 
holding  that  Carman  had  sufiBcient  knowledge  of  Wilson's 
handwiiting  to  make  him  competent  to  testify  concerning  it. 
It  is  said  to  be  sufficient  if  the  witness  has  seen  the  party  write 
but  once,  and  then  only  his  name :  1  Greenl.  Ev.  §  577  ;  and 
probably  no  higher  standard  can  be  fixed  for  a  definite  rule, 
though,  considering  the  untrustwoiiihiness  of  opinions  on 
handwriting  in  general  (see  note  of  Chief  Justice  Redfebld 
to  his  edition  of  Greenleaf,  vol.  1,  sec  578),  such  evidence 
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ought  to  be  guarded  with  great  caution.  Nor  in  the  nature  of 
things  is  it  possible  to  fix  any  arbitrary  limit  of  time  within 
which  the  witness  must  have  seen  the  writing  done.  That  must 
depend  on  his  intelligence,  his  habit  of  observation  of  such 
matters,  the  apparent  strength  and  confidence  of  his  memory, 
etc.,  which  must  be  passed  upon  in  the  first  instance  by  the 
trial  judge.  Carman's  knowledge  seems  not  only  to  have  been 
extremely  stale,  but  of  the  narrowest  extent,  and  if  the  learned 
judge  had  held  that  it  was  too  remote  and  unreliable  to  qualify 
him,  we  should  not  have  been  disposed  to  disagree  with  him. 
But  the  matter  was  within  his  discretion,  and  his  conclusion 
was,  as  already  said,  within  the  line  of  the  authorities.  It  was 
therefore  for  the  jury  and  not  for  us  to  determine  the  weight 
to  which  the  testimony  should  be  entitled.  The  assignments 
of  error  in  relation  to  Carman's  testimony  are  therefoi'e  not 
sustained. 

We  are  obliged  however  to  hold  that  the  court  erred  in  re- 
fusing to  permit  the  counsel  for  defendants  below  to  refer  to 
the  almanac  to  show,  in  support  of  his  argument  against  the 
testimony  of  Margaret  Manahan,  that  a  certain  dat<5  in  1865 
fell  upon  Sunday.  All  of  the  authorities  agree  that  this  is  one 
of  the  matters  that  do  not  require  to  be  proved,  but  are  taken 
judicial  notice  of,  without  evidence.     "  Neither  is  it  necessary 

to  prove the  coincidence  of  days  of  the  week  with 

days  of  the  month : "  1  Greenleaf,  §  6 ;  and  see  Starkie  on  Evi- 
dence, pt.  3,  sec.  20  (p.  738  of  10  Am.  ed.)  "It  is  wholly 
immaterial  whether  the  facts  of  public  and  general  histx^rj^  and 
their  dates,  are  recognized  by  the  court,  sua  sponte,  the  chron- 
icles or  almanacs  being  used  merely  to  aid  the  memory ;  or 
whether  they  wiU  remain  unnoticed  until  suggested  by  the 
parties  and  verified  by  the  books ;  or  whether  the  books  them- 
selves are  adduced  by  the  parties  as  instruments  of  evidence  ; 
the  process  and  the  result  being  in  each  case  the  same : "  3 
Greenleaf,  §  269. 

The  mere  mode  of  introducing  the  almanac  seems  to  vary, 
as  indicated  by  the  last  extract  from  Greenleaf,  but  as  all  the 
authorities  agree  that  no  proof  is  necessary,  it  fallows  that  it 
is  not  required  to  be  put  in  evidence  at  all.  "  The  almanac 
in  such  cases  is  used,  like  the  statutes,  not  strictly  as  evidence, 
but  for  the  purpose  of  refreshing  the  memory  of  the  court  and 
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jury : "  State  v.  Morris,  47  Conn.  179.  "  The  almanac  is  part 
of  the  law  of  England,"  Pollock,  C.  B.,  in  Tutton  v.  Daike, 
5  H.  &  N.  649. 

In  Hanson  v.  Shackleton,  4  Dowl.  48,  there  was  a  rule  to  set 
aside  a  writ,  on  the  ground  that  it  was  dated  on  Sunday,  and 
the  report  proceeds : 

"  Coleridge,  J.  Have  you  an  affidavit  showing  that  the 
day  on  which  this  writ  is  dated  was  a  Sunday  ? 

"  Bayly.  The  affidavit  does  not  state  that  it  was  Sunday, 
but  the  day  of  the  month  being  given  the  court  is  bound  to 
take  judicial  notice  on  what  day  of  the  week  that  day  fell. 
C.  A.  V. 

"Coleridge,  J.  I  have  consulted  the  other  judges  and 
they  are  of  opinion  I  ought  to  take  judicial  notice  of  what  the 
day  was  on  which  this  day  of  the  month  fell.     Rule  absolute." 

So  in  Reed  v.  Wilson,  41  N.  J.  Law,  29,  there  was  a  declai-a- 
tion  on  a  note  dated  August  12th,  at  four  months,  and  on  de- 
murrer assigning,  inter  alia,  that  the  narr.  showed  demand  and 
protest  on  December  14th,  one  day  too  soon,  the  court  took 
judicial  notice  that  December  15th  was  Sunday,  and  therefore 
that  the  demand  was  made  on  the  proper  day. 

In  R.  R.  Co.  v.  Lehman,  56  Md.  226,  it  was  held  that  "it  is 
the  duty  of  the  court  to  notice  the  days  of  the  week  on  which 
particular  days  of  the  month  fall ;  and  hence  we  know  without 
other  averment  (on  demurrer)  that  the  28th  of  July  was 
Sunday." 

And  in  Mcintosh  v.  Lee,  57  la.  858,  it  was  said  by  the  court, 
"  the  petition  alleges  that  the  defendant  entered  into  the  writ- 
.ten  lease  on  March  10,  1878.  Courts  take  judicial  notice  that 
the  tenth  day  of  March,  1878,  was  Sunday.  The  petition  there- 
fore in  effect  alleges  that  the  lease  was  executed  on  Sunday," 
and  it  was  therefore  held  that  under  the  pleadings  evidence 
was  not  admissible  that  the  lease  was  executed  on  Monday. 

These  authorities,  and  none  have  been  found  in  opposition 
to  them,  show  clearly,  that  however  often  departed  from  as  a 
matter  of  convenience,  the  rule  is  that  matters  of  which  judi- 
cial notice  is  taken,  including  the  dates  in  the  almanac,  do  not 
require  to  be  put  in  evidence  at  all. 

It  is  argued  for  the  defendant  in  error  that  the  fact  of 
August  13th  having  been  Sunday,  did  not  necessarily  contra- 
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diet  Mrs.  Manahan,  and  therefore  that  even  if  the  court  below 
committed  an  error  it  was  an  immaterial  one  for  which  the 
judgment  should  not  be  reversed.  But  there  was  an  apparent 
contradiction,  which  at  least  required  explanation,  and  in  a 
case  where  the  evidence  in  support  of  the  plaintiflfs  case  was 
so  meagre,  it  is  impossible  to  say  that  even  a  slight  doubt 
thrown  on  the  testimony  of  the  main  witness,  would  not  have 
turned  the  scale  in  the  minds  of  the  jury. 

It  is  also  argued  that  the  almanac  having  been  brought  for- 
ward at  so  late  a  stage  in  the  case,  deprived  the  plaintiff  below 
of  the  benefit  of  an  argument  upon  it  by  one  of  her  counsel. 
But  in  this  respect  it  was  like  any  other  argument  or  illustra- 
tion which  counsel  may  make  towards  the  end  of  a  case.  If  it 
has  not  been  anticipated  it  is  a  surprise,  and  that  is  a  risk 
which  parties  must  encounter  in  every  case.  If  counsel  had 
run  the  calculation  back  himself,  so  as  to  show  that  that  day 
was  Sunday,  no  one  could  have  questioned  his  right  to  do  so. 
His  reference  to  the  almanac  was  no  more  than  a  reference  to 
the  multiplication  table,  as  a  labor  saving  mode  of  refreshing 
or  confirming  knowledge  legally  presumed  to  be  in  eveiybody's 
mind.  This  kind  of  surprise  is  one  of  the  dangers  incident  to 
every  contest,  and  the  only  relief  against  it,  is  the  discretion 
of  the  judge,  where  the  new  matter  or  new  view  may  lead  to 
substantial  injustice,  and  is  such  as  could  not  reasonably  have 
been  foreseen,  to  allow  an  opportunity  of  reply,  or  subsequently 
to  grant  a  new  trial. 

Judgment  reversed,  and  venire  de  novo  awarded. 


LYDIA  R.  MARTIN  v.  JACOB  RUTT. 

ERROR  TO  THE  COURT  OF   CO\fMON  PLEAS  OF  LANCASTER 

COUNTY. 

Argued  May  22, 18S9— Decided  June  28, 1889. 

1.  In  a  feigned  issue  to  try  the  title  to  goods  levied  uppn  as  belonging  to 
a  husband,  but  claimed  by  his  wife,  the  declarations  of  the  husband 
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adverse  to  the  cl«aim  of  the  wife,  made  ii^  her  absence  and  after  the  levy, 
are  not  admissible  upon  any  theory. 
2.  As  declai'ations,  they  are  secondary,  not  being  those  of  the  plaintiff 
herself;  as  declarations  of  an  agent  they  are  incompetent,  because -not 
part  of  the  res  gestae ;  and  finally,  they  are  incompetent  because  they 
are  the  declai-atious  of  a  husband  against  his  wife. 

Before  Sterrett,  Green,  Williams,  McCollum  and 
Mitchell,  JJ. 

No.  218  July  Tenn  1888,  Sup.  Ct. ;  court  below.  No.  52  June 
Term  1887,  C.  P. 

On  June  20,  1887,  an  issue  was  formed,  under  the  sheriffs 
interpleader  act,  in  which  Lydia  R.  Martin  and  D.  G.  Hofifman 
were  plaintiffs,  and  Jacob  Rutt,  Sr.,  defendant,  to  try  the  title  to 
certain  personalty  levied  upon  by  the  sheriff  as  the  property 
of  D.  G.*  Martin,  Lydia  R.'s  husband,  under  a  judgment  by 
Rutt  against  Martin,  but  claimed  by  the  plaintiffs. 

The  goods  levied  upon  consisted  of  cigars,  leaf  tobacco,  a 
horse,  liquors,  bar-room  furniture,  an  organ,  household  goods, 
etc.  Part  of  them  were  claimed  by  Hofifman,  and  pai-t  by  Mrs. 
Martin,  who  introduced  evidence  tending  to  show  that  she  ob- 
tained the  tobacco  in  dispute  and  from  which  the  cigars  were 
made,  from  her  father ;  that  her  father  advanced  her  money, 
also,  with* which  she  purchased  the  other  goods  claimed  by  her, 
and  that  D.  G.  Martin,  her  husband,  was  merely  her  agent. 

Samuel  Zimmerman,  called  by  the  defendant : 

Q.  State  to  the  court  and  jury  the  conversation  you  had 
with  D.  G.  Martin  with  reference  to  the  transfer  of  this  prop- 
erty to  his  wife,- after  this  levy. 

Objected  to  by  plaintiffs'  counsel  unless  the  wife  were  pres- 
ent, or  other  interested  party  for  her. 

By  the  court :  Objection  overruled,  and  question  admitted ; 
exception.* 

A.  Shortly  after  he  was  sherififed,  I  went  there  and  I  talked 
to  him  about  my  bill,  and  he  said  that  he  didn't  want  to  cheat 
me  out  of  my  bill,  money  that  I  have  in  him,  but  he  assigned 
it  to  his  wife  on  account  of  Jake  Rutt. 

The  defendant  offered  in  evidence,  his  judgment  against  D. 
G.  Martin,  upon  which  his  execution  had  issued. 

Objected  to. 
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By  the  court :  Objectioiv  overruled.* 

The  defendant  having  shown  that  the  existing  Internal 
Revenue  certificate  for  the  manufacture  of  the  cigars  was  in 
the  name  of  D.  G.  Martin,  the  plaintiffs,  in  order  to  show  that 
it  was  immaterial  in  whose  name  the  certificate  was  issued, 
offered  in  evidence  a  certificate  for  the  year  1876,  in  the  name 
of  one  Abraham  M.  Martin. 

Objected  to. 

By  the  court :  Objection  sustained ;  exception.' 

The  court,  Patterson,  J.,  submitted  the  cause  to  the  jury 
on  the  evidence,  and  after  refening  to  the  plaintiffs'  affidavit 
claiming  the  property,  said : 

[When  they  made  this  affidavit  and  came  into  court,  then 
the  court,  inasmuch  as  it  was  denied  by  Mr.  Rutt,  framed  this 
feigned  issue,  that  it  might  be  inquired  into  and  ascertained 
who  owned  these  goods,  whether  they  were  David  G.  Mailiin's, 
the  debtor's,  or  whether  they  were  Lydia  Martin's]  ^  or  Mr. 
Hoffman's ;  and  hence,  what  you  are  to  try  is  the  issue,  to  try 
by  a  juiy  the  right  to  certain  pei-sonal  property  levied  upon 
by  the  sheriff  on  fieri  facias,  to  April  Term  1886,  No.  89.  You 
have  heard  all  the  articles  enumerated,  which  were  levied 
upon.  [Now,  what  you  are  to  try  is,  the  question,  who  owns 
these  goods.  Your  inquiry  will  go  to  the  question  as  to 
whether  D.  G.  Martin  owned  them ;]  *  if  he  didn't  own  them, 
then  Mr.  Rutt  had  no  right  to  levy  upon  them  or  some  of  them, 
or  take  them  as  the  property  of  D.  G.  Martin ;  because  neither 
Mrs.  Martin  nor  Mr.  Hoffman  owed  Mr.  Rutt  anything ;  but 
if  you  find  they  are  not  D.  G.  Martin's,  why  then  you  will  find 
for  the  plaintiffs,  and  if  you  find  that  they  are  D.  G.  Martin's, 
or  any  of  them,  then  you  will  find  for  the  defendant  in  this 
cas'. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  Mrs. 
Martin,  for  part  only  of  the  goods  claimed  by  her,  and  in  favor 
of  the  defendant  for  the  goods  claimed  by  plaintiff  Hoffman. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered  upon  the  verdict,  when  Mrs.  Martin  took  this  writ  as- 
signing as  error : 

1,  2.  The  parts  of  the  charge  included  in  [  ]  *  * 
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6,  6.  The  admission  of  defendants'  offers.*  • 

7.  The  refusal  of  plaintiffs'  offer.' 

Mr.  -HI  M.  JTottser  and  Mr.  B.  F.  Davis^  for  the  plaintiff  in 
error. 

Mr.  H.  C.  Bruhaher  (with  him  Mr.  A.  H.  Fritchey)^  for  the 
defendant  in  error. 

Opinion,  Mb.  Justice  Green  : 

The  only  assignment  of  error  in  this  case,  which  has  any 
merit,  is  the  fifth.  The  testimony  admitted  under  that  assign- 
ment consisted  of  certain  declarations  of  the  husband,  D.  G. 
Martin.  They  were  offered  by  the  defendant  in  the  issue 
against  the  title  of  Martin's  wife  who  was  the  plaintiff.  The 
husband  was  not  even  a  nominal  party  to  the  record.  The 
wife  was  not  present  when  the  declarations  were  made,  and 
they  were  not  part  of  the  res  gestae  of  the  transaction  to  which 
they  related. 

They  were  inadmissible  upon  any  theory.  As  declarations, 
they  were  secondary  only,  not  being  the  declarations  of  the 
plaintiff  herself.  As  the  declarations  of  an  agent,  they  were 
incompetent  because  they  were  not  part  of  the  res  gestae.  But 
they  were  fatally  incompetent  for  the  entirely  independent 
reason  that  they  were  the  declarations  of  a  husband  offered 
against  his  wife.  It  is  enough  to  know  that  the  law  does  not 
pennit  the  direct  testimony  of  the  husband  against  his  wife, 
and  as  a  matter  of  course  it  cannot  permit  his  indirect  testi- 
mony in  the  form  of  declarations  adverse  to  her  interest.  The 
very  point  was  decided  in  Burrell  Tp.  v.  Uncapher,  117  Pa. 
353,  where  we  held  the  husband's  declarations  to  be  inadmissi- 
ble although  he  was  a  party  to  the  record.  We  said :  *'  He  is 
a  formal  and  not  a  real  party,  and  as  the  purpose  of  the  offer 
was  to  elicit  from  him  testimony  adverse  to  the  claim  of  his 
wife,  he  must  be  regarded  as  incompetent  to  deliver  such  tes- 
timony. "  The  same  is  true  as  to  declarations  made  by  him. 
They  could  not  be  given  in  evidence  against  his  wife."  Nei- 
ther the  theory  of  a  conspiracy,  nor  the  fact  that  the  husband 
was  the  defendant  in  the  execution  under  which  the  goods 
were  sold,  helps  the  question  in  the  least  degree.     It  is  still 
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the  husband  against  the  wife,  and  is  inter- 
b  assignment  of  error  is  sustained  and  on  that 
reversed, 
fnments  have  no  merit.    As  a  matter  of  course 

against  D.  G.  Martin  was  admissible,  as  it 
ion  of  his  execution  process  under  which  he 
he  internal  revenue  certificate  to  A.  M.  Mar- 
altogether  too  remote  and  irrelevant  to  be  ad- 
T  the  goods  in  question  were  the  property  of 
was  no  doubt  the  true  issue  of  the  cause,  but 

alleged  they  were  the  property  of  her  hus- 
dn,  and  evidence  was  given  in  support  of  that 
as  certainly  not  error  in  the  court  to  say  to 
e  question  was  whether  they  were  David  G. 
tor's,  or  whether  they  were  Lydia  Martin's, 
adgment  reversed  and  new  venire  awarded. 


5R  ET  AL.  V.  JEREMIAH  ROHRER. 

COURT  OP  COM>ION  PLEAS  OF  LANCASTER 
COUNTY. 

ed  May  22,  188^— Decided  June  28,  1889. 
[To  be  reported.] 

attachment  under  the  act  of  March  17,  1869,  P.  L.  8, 
%s  a  pei*sonal  action,  the  attachment  being  intended  to . 
itifF  a  lien  in  advance,  the  efficjuy  of  which  will  de- 
ury  of  a  final  judgment  against  the  defendant, 
ry  of  a  final  judgment  in  another  proceeding  between 
ipon  the  same  cause  of  action,  is  a  bar  to  the  recovery 
the  proceeding  by  attachment;  an3  this,  though  the 
Lttachment  filed  no  bond  under  §  8  of  the  act. 

LETT,   Green,   Williams,   McCollum   and 

y  Term  1889,  Sup.  Ct. ;  court  below.  No.  80 
186,  C.  P. 
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On  December  31, 1885,  Jeremiah  Rohrer  brought  suit  by  at- 
tachment under  the  act  of  March  17,  1869,  P.  L.  8,  against  S. 
R.  Miller  and  John  A.  Brake,  trading  as  S.  R.  Miller  &  Co. 
By  virtue  of  the  writ,  a  large  quantity  of  the  defendants*  per- 
sonal property  was  attached,  when  the  defendants  appeared  to 
the  action  and  pleaded,  non-assumpsit.  No  bond  was  filed  un- 
der §  8  of  the  act. 

At  the  trial  of  the  cause  on  April  30,  1888,  the  plaintifif 
proved  by  his  own  testimony  an  account  for  goods  sold  and 
delivered  to  the  defendants,  Und  that  a  balance  of  $143.81  was 
due  thereon.  On  cross-examination,  the  plaintiff  admitted 
that  a  suit  had  been  brought  against  the  defendants  upon  the 
same  account  before  an  alderman,  and  that  he  had  obtained 
judgment  against  them  in  that  suit  for  the  same  balance ;  he 
admitted  also,  that  on  August  23,  1887,  to  No.  46  November 
Term  1885,  of  the  Court  of  the  Common  Pleas,  there  was  a 
judgment  in  favor  of  the  same4)laintiflE  against  the  same  defend- 
ants, upon  the  same  cause  of  action.  Testimony  was  then  in- 
troduced tending  to  show  that  after  the  judgment  had  been 
obtained  before  the  alderman,  and  at  or  about  the  time  the 
present  attachment  proceeding  was  begun,  the  defendants  had 
made  a  fraudulent  transfer  of  their  property.  The  plaintiff 
then  rested. 

The  defendants  offered  in  evidence  the  record  of  No.  46  No- 
vember Term  1885,  C.  P.,  showing  an  appeal  by  defendants 
from  the  judgment  of  Wm.  J.  Forney,  Esq.,  in  favor  of  Jere- 
miah Rohrer,  dated  October  26,  1885,  for  $143.81 ;  that  the 
appeal  was  put  at  issue,  and  that  on  August  23,  1887,  there 
was  a  judgment  by  consent  in  open  court,  in  favor  of  the 
plaintiff  and  against  the  defendants,  for  $160.57. 

Objected  to  by  the  plaintiff. 

By  the  court:  Offer  refused;  exception.^ 

No  further  testimony  being  offered,  the  defendants'  counsel 
asked  the  court  to  direct  the  jury  to  find  a  verdict  for  the  de- 
fendants, under  the  testimony  in  the  case. 

The  court,  Patterson,  J.,  charged  the  jury  saying : 
The  court  is  requested  to  direct  the  jury  to  return  a  ver- 
dict for  the  defendants,  under  the  evidence.     Now  the  court 
cannot  do  that,  because  there  is  no  evidence  in  favor  of  the 
Vol.  cxxvn— 26 
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J  all  in  favor  of  the  plaintiff.  [And  we  instruct 
I  a  verdict  for  the  plaintiff,  if  you  believe  the 
lc  plaintiff,  which  seems  to  the  court  not  to  be 
If  you  bring  in  a  verdict  for  the  plaintiff,  it 
amount  of  the  claim  which  he  has  proven,  and 
interest  amounts  to  $163.94. 

imed  a  verdict  for  the  plaintiff,  as  directed.     A 
'  trial  having  been  discharged,  judgment  was 
verdict,  when  the  defendants  took  this  writ, 
•or: 

Fil  of  defendants'  offer.* 
)n  of  the  charge  included  in  [  ]  * 

Brosius  (with  him  Mr.  H,  M.  NbrtK)^  for  the 
or: 

ne  the  defendants  appeared  and  made  defence, 
became  and  was  a  mere  personal  action  against 
,  and  subject  to  be  barred  by  the  recovery  of  a 
>ersonal  action  previously  brought  for  the  same 
r  V.  Moyer,  98  Pa.  274 ;  Leiberman  v.  Hoffman, 


ennedy  (with  him  Mr,  H.  (7.  Brubaker)^  for  the 
Tor: 

►efore  us  is  different  from  Brenner  v.  Moyer,  98 
,  that  the  defendants  had  given  no  bond  to  the 
jcovery  of  the  goods  attached,  in  order  to  make 
jonal  action  against  them.  The  proceeding  was 
)f  an  action  for  the  establishment  and  enforce- 
against  the  goods  seized  by  the  sheriff  under 
but  a  security  for  the  original  cause  of  action, 
judgment  will  not  act  as  an  extinguishment  of 
s  payment.  The  lien  given  by  the  act  can  be 
.  the  property  released,  only  by  the  defendants 
directed  by  §  3  of  the  act. 
nt  recovered  in  any  form  of  action  is  still  but  a 
t  original  cause  of  action  until  it  be  made  pro- 
faction  to  the  party,  and,  therefore,  until  then 
ate  to  change  any  other  collateral  concurrent 
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remedy  which  the  party  may  have :  Drake  v,  Mitchell,  8  East 
261 ;  Bantleon  v.  Smith,  2  Bimi.  146 ;  Gordon  v.  Correy,  6 
Binn.  552 ;  Shetsline  v.  Keemle,  1  Ash.  29 ;  Chipman  v.  Mar- 
tin, 13  Johns.  240 ;  Thompson's  Case,  2  Br.  297.  The  judg- 
ment referred  to  in  the  defendants'  offer,  being  a  judgment  by 
consent,  should  have  no  more  force  and  effect  than  a  judgment 
confessed  on  warrant  of  attorney.  The  case  was  an  older  one 
than  the  attachment  suit  in  controversy,  and  for  this  reason 
alone  it  appeared  sooner  on  the  trial  list. 

Opinion,  Mr.  Justice  Stebrbtt  : 

Two  personal  actions  appear  to  have  been  pending  between 
the  parties  to  this  contention,  at  the  same  time  and  for  the 
same  cause  of  action.  In  the  first  suit,  final  judgment  was  en- 
tered for  plaintiff  before  the  second  was  called  for  trial. 

The  first  action  was  commenced  before  Alderman  Forney, 
from  whose  judgment  defendants  therein  appealed,  and  filed 
their  appeal  to  No.  46  of  November  Term  1885.  On  Decem- 
ber 31,  1885,  while  that  appeal  was  pending,  this  suit,  attach- 
ment under  the  act  of  1869,  was  commenced.     In  August, 

1887,  more  than  eight  months  before  it  was  tried,  judgment  in 
the  appeal  case  was  entered  in  favor  of  Rohrer,  the  plaintiff, 
for  $160.57  and  costs.     On  the  trial  of  this  case,  in  April, 

1888,  he  testified  in  substance  that  his  claim  in  both  cases  was 
the  same.  On  cross-examination  he  was  shown  the  bill  that 
was  presented  before  the  alderman,  as  the  foundation  of  hLs 
claim,  and  said:  "It  is  the  same  money  that  suit  was  entered 
for  there,  the  same  amount  exactly,  f  143.81."  Again,  on  be- 
ing shown  the  record  of  the  first  suit,  Jeremiah  Rohrer  v.  S. 
R.  Miller  &  Co.,  No.  46  November  Term  1885,  he  said :  "  This 
judgment  is  for  the  same  amount  as  that  in  suit ;  it  was  en- 
tered August  23, 1887,  for  plaintiff."  After  plaintiff  rested, 
defendants  offered  that  record  in  evidence,  but  it  was  rejected. 
The  court  was  then  requested  to  instruct  the  jury  that,  under 
the  evidence  before  them,  their  verdict  should  be  for  defend- 
ants. That  was  refused,  and  the  jury  was  substantially  di- 
rected to  find  for  the  plaintiff  if  they  believed  his  evidence. 
The  result  was  a  verdict  in  his  favor  for  $163.94. 

The  assignments  of  error  are  to  the  action  of  the  court: 
Ist,  in  rejecting  the  record  of  the  first  suit.  No.  46  November 
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85,  and  2d,  in  directing  the  jury  to  find  in  favor  of 
tiff  if  they  believed  his  testimony, 
the  first  specification  we  have  no  doubt  the  record  was 
it  evidence  for  defendants  below.  It  tended  to  prove, 
B  conclusively,  the  fact  elicited  from  plaintiff  himself, 
cause  of  action  in  both  suits  was  the  same,  etc.  As 
seen,  the  plaintiff  below,  on  cross-examination,  testi- 
out  objection  to  every  essential  fact  that  would  have 
wn  by  the  record,  if  it  had  been  received  in  evidence. 
i  course  the  best  evidence,  and  as  such  defendants 
titled  to  it.  In  connection  with  other  testimony  it 
tve  shown  very  clearly,  if  not  conclusively,  that  both 
■e  for  precisely  the  same  cause  of  action ;  and,  inas- 
final  judgment  was  entered  in  the  first,  before  the 
iras  called  for  trial,  that  judgment  was  necessarily  a 
covery  in  the  latter  case. 

lamed  judge  of  the  Common  Pleas  appears  to  have 
that  the  proceeding  by  attachment  under  the  act  of 
\  in  no  sense  a  personal  action.  In  that  he  was  mis- 
[n  Lieberman  v.  Hoffman,  2  Penny.  211,  it  was  held 
ti  proceeding  is  to  be  regarded  as  a  personal  action, 
ass  of  cases  to  which  the  act  applies,  the  attachment 
ed  to  secure  the  plaintiff  by  a  lien  in  advance  of  judg- 
t  the  efiBcacy  of  that  security  depends  on  the  recovery 
.  personal  judgment.  It  was  also  held  that  the  recov- 
final  judgment  for  the  same  cause  of  action  is  a  bar, 
tanding  the  attachment  was  issued  and  served  before 
nencement  of  the  suit  on  which  the  judgment  was  ob- 
nd  though  defendant  in  the  attachment  filed  no  bond, 
'^ell  settled  that  where  two  personal  actions  are  insti- 
bween  the  same  parties  for  same  cause  of  action,  a  re- 
E  judgment  in  one  extinguishes  the  right  to  recover  in 
r,  and  gives  to  the  plaintiff,  in  lieu  thereof,  a  security 
ler  order :  Brenner  v.  Moyer,  98  Pa.  274. 
3WS  from  what  has  been  said  that  the  learned  judge 
charging  the  jury  as  he  did.  Aside  from  the  excluded 
iddence,  the  defendants,  on  the  evidence  of  the  plaint- 
had  a  right  to  insist  on  a  verdict  in  their  favor ;  and, 
je  had  been  submitted  to  the  jury  on  the  questions  of 
ih  that  evidence  alone  tended  to  establish,  the  jury 
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would  have  been  warranted  in  finding  in  favor  of  plaintiffs  in 
error.     The  assignments  of  error  are  both  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


DAVID  MARTIN  v.  JACOB  M.  FRANTZ. 


127      -389 
f  33  SC  '616 

ri27         389 
I     36SC  515 


EBROB  TO  THE  COURT  OP  COMIklON  PLEAS  OF  LANCASTKE 

COUNTY. 

Argued  May  22, 1889— Decided  June  28, 1889. 
[To  be  reported.] 

1.  An  agreement — ^without  other  consideration — to  accept  a  smaller  sum 
in  satisfaction  of  a  larger  one,  presently  due,  cannot  be  enforced,  and 
the  actual  acceptance  of  such  smaller  sum  is  not  a  good  discharge  of 
tlie  debt,  even  as  accord  and  satisfaction. 

2.  The  fact  that,  after  agreeing  with  one  of  two  sureties,  in  consideration 
of  the  receipt  of  one  half  of  the  debt,  to  release  him  from  further  lia- 
bility, the  creditor  allows  the  statute  of  limitations  to  bar  an  action  on 
the  obligation  against  the  other  surety,  discloses  no  consideration  by 
way  of  detriment  to  the  promisee,  supporting  the  promise  to  release. 

3.  A  right  of  action  for  contribution  between  co-sureties  does  not  arise 
until  one  of  them  has  paid  more  than  a  due  proportion  of  tlie  debt,  and 
until  then  the  statute  of  limitations  does  not  begin  to  run  between  them ; 
wherefore,  such  right  is  unaffected  by  the  fact  that  the  statute  may 
have  barred  any  direct  liability  of  the  other  surety  to  the  creditor. 

Before  Stebrett,  Green,  Williams,  McCollum  and 
Mitchell,  J  J. 

No.  377  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  17 
February  Term  1888,  C.  P. 

On  January  17,  1888,  Jacob  M.  Frantz  brought  assumpsit 
against  John  U.  Charles,  David  Martin  and  6.  U.  Charles,  to 
recover  a  balance  of  $700,  with  interest,  remaining  unpaid 
upon  a  promissory  note  for  $1,400,  dated  April  1, 1879,  drawn 
by  the  defendants  and  payable  one  year  after  date  to  the  order 
of  John  B.  Eshbach,  and  indorsed  by  Eshbach  to  the  plaintiff. 
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dantB  pleaded,  non-assumpsit,  payment,  and  the  stat- 

tations. 

trial  on  February  5,  1889,  the  following  facts  were 

)pear : 

ie  in  suit  was  given  to  Eshbach  for  $1,400  borrowed 

by  John  U.  Charles,  who  was  the  priucipal  debtor, 

lefendants  being  sureties.     Interest  on  the  loan  was 

lUy  to  Eshbach  by  John  U.  Charles  until  1884,  when 

3  insolvent  and  made  no  further  payments.     On 

J86,  David  Martin,  through  his  son,  John  M.  Martin, 

hbach  the  interest  for  one  year,  from  April  1, 1884, 

,  1886,  and  $700,  the  one  half  of  the  principal.     Esh- 

rsed  and  delivered  the  note  to  Jacob  M.  Frantz,  the 

n  January  1, 1888. 

lartin,  one  of  the  defendants,  testified  in  support  of 

defence,  that  in  a  conversation  which  he  had  with 
1  March,  1886,  the  latter  agreed  that  upon  receiving 
[rom  Martin  of  one  half  the  balance  of  the  debt,  he 
ase  Martin  from  all  liability,  and  that  the  money  to 
ch  was  subsequently  sent  to  him  through  witness's 
1  M.  Martin,  the  son,  testified  that  acting  for  his 
nade  the  payment  of  April  1, 1886,  above  mentioned, 

the  circumstances  surrounding  the  payment  as  fol- 

I  met  Eshbach  in  the  hall  of  the  Cooper  House,  and 
[r.  Eshbach,  father  sent  me  to  pay  his  share  of  the 
rent  back  in  the  room  and  filled  out  the  check,  and 
I  pay  you  this,  it  will  relieve  us  of  this  note  alto- 
d  he  said,  ^  Yes,  that  is  an  understanding  between 
•ur  father.*  I  filled  out  the  check  and  handed  it  to 
hen  I  demanded  a  receipt  to  that  effect.  He  said 
smte  it  on  the  back  of  the  note,  that  he  would  look 
rleses  if  they  are  worth  the  money.  He  said,  '  this 
nly  that  you  have  paid  your  part.'  That  is  about 
inspired." 

L  called  for  the  plaintiff,  denied  making  any  agree- 
lease  David  Martin  from  liability. 

jonclusion  of  the  testimony,  the  court,  LiviNGSTOlsr, 
ged  the  jury  as  follows : 
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This  is  an  action  brought  to  recover  the  balance  due  on  a 
note  held  by  the  plaintifE  against  the  defendants.  The  note 
has  been  presented ;  it  was  made  bj  the  defendants  and  paya- 
ble to  John  Eshbach.  It  has  been  in  part  paid,  the  last  pay- 
ment, $770,  being  made  by  Martin.  There  is  still  a  balance 
dije. 

One  of  the  defendants,  B.  U.  Charles,  has  paid  nothing  at 
any  time.  He  has  entered  the  plea  of  the  statute  of  limita- 
tions, that  is,  that  he  made  no  promise  to  pay  within  six  years. 
Plaintiff  has  furnished  no  proof  that  he  has  so  promised,  and 
therefore  no  verdict  can  be  rendered  against  him ;  he  is  free. 

John  U.  Charles  paid  the  interest  on  the  note  up  to  1885, 
and  David  Martin,  long  after  the  note  became  due,  and  just 
before  the  statute  of  limitations  would  have  become  a  bar,  on 
April  1,  1886,  paid  on  it  770  [including  interest].  These 
payments  prevented  the  statute  from  becoming  a  bar  as  to 
them,  and  therefore,  they  cannot  invoke  its  benefits ;  and  un- 
less there  be  found  something  else  to  relieve  them,  they  still 
remain  liable. 

[It  is  claimed  here  by  defendants  that  there  is  an  accord  and 
satisfaction  in  this  case.  In  our  judgment,  accord  and  satis- 
faction do  not  arise  here ;  are  not  presented  by  the  evidence  in 
the  case.]*  Accord  and  satisfaction  arise,  and  are  presented, 
where  there  enters  a  consideration  which  is  something  new,  or 
different  from  that  to  which  the  creditor  was  already  entiUed. 
The  law  will  not  pause  to  inquire  or  examine  in  such  case 
whether  the  right  he  acquires  is  more  or  less  valuable  than 
that  which  he  relinquishes. 

Und^r  our  old  system  of  pleading,  accord  and  satisfaction 
would  have  had  to  be  specially  pleaded,  and  in  such  case  it 
would  have  been  necessary  to  set  out  the  particulars  fully,  and 
allege  that  the  matter  set  out  in  the  special  plea  was  accepted 
in  full  satisfaction  of  the  debt  or  claim.  Since  special  plead- 
ing in  assumpsit  has  been  abolished,  I  presume  such  matter 
may  be  presented  by  an  affidavit  of  defence,  or  the  rules  as  to 
special  matter.    I  do  not  know  what  method  was  taken  here. 

[What  was  David  Martin's  position  ?  He  never  was  released 
by  the  operation  of  the  statute  of  limitations.     He  made  a 
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just  before  it  would  have  become  operative,  that  kept 
i  to  him  for  six  years  louger.  It  required  no  new 
0  bind  him.  At  the  time  he  paid  the  half,  he  was 
the  whole.  Is  there  any  other  relief  for  him?  He 
ve  paid  the  whole  at  any  time  prior  to  the  time  he 
$770;  he  might  have  paid  it  all  then  and  brought 
ist  Charles  for  contribution.  Take  David  Martin's 
as  entirely  true,  and  we  believe  it  is,  though  contra- 
Eshbach  as  to  releasing.]*  What  is  it?  He  tells 
lie  and  Eshbach  met  on  the  Wabank  road  in  March, 
Eshbach  asked  him  about  the  note ;  and  he  promised, 
ibly  could,  to  pay  Ms  share  of  the  note  that  spring, 
ich  said  if  he  did  he  would  release  him  (this  Eshbach 
nd  he  afterwards  sent  his  son  to  pay  the  money  on 
J86;  paid  1770.  Does  it  release  him  ?  Taking  every- 
tates  to  be  true,  does  it  release  him  in  law  ? 
y  will  not  be  discharged  by  a  delay  of  the  creditor 
principal.  He  will  not  be  discharged  by  part  pay- 
L  the  principal.  Mere  delay  and  passiveness  of  the 
oes  not  discharge  a  drawer  or  indorser,  even  when 
and  subsequent  insolvency  of  the  principal  deprives 
.  means  of  reimbursement ;  he  must  still  submit  to 
no  means  of  relief.  In  this  case  Martin  might  have 
rf  two  things  to  save  himself.  He  might  have  com- 
as permitted  by  §§  1,  2,  3,  4,  6,  act  of  March  22, 
i.  167  ;  or,  he  might  have  paid  the  whole  note,  and 
elf  brought  suit  against  Charles  for  contribution, 
have  saved  himself  in  that  way.  He  did  not  do  so ; 
paid,  as  he  says,  his  share  on  the  promise  of  Eshbach 
him. 

irts  say  the  law  is  that,  a  part  payment  of  a  bill  or 
\i  has  fallen  due,  only  extinguishes  it  pro  tanto,  and 
ent  that  it  shall  be  in  full  discharge  of  the  debt, 
lake  such  part  payment  any  more  effectual  as  to  the 

is  being  our  view  of  the  law,  we  therefore  instruct  you 
fouT  verdict  for  the  plaintiff,  for  the  amount  of  his 
balance  of  the  note  with  the  interest  due  thereon, 
amount  being  $861.70.]  « 
intiff  requests  the  court  to  charge : 
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1.  The  alleged  promise  or  agreement  testified  to  by  David 
Martin,  and  some  of  defendants'  witnesses,  as  having  been 
made  by  John  B.  Eshbach,  to  the  effect  that  he,  David  Mai-tin, 
was  to  be  relieved  or  discharged  from  all  further  liability  on 
the  payment  of  the  half  of  the  note  in  suit,  being  based  on  no 
valuable  consideration,  is  not  binding  either  on  John  B.  Esh- 
bach, or  Jacob  M.  Frantz,  the  plaintiff  in  this  case.  Therefore 
said  part  payment  is  no  defence  to  this  suit  which  is  brought 
to  recover  the  balance,  and  the  verdict  of  the  jury  must  be  for 
plaintiff  and  against  David  Martin  and  John  U.  Charles. 

Answer:  Aflfirmed.* 

The  defendant,  Martin,  requests  the  court  to  charge : 

1.  That  the  liability  of  David  Martin  on  the  note  in  contro- 
versy would  have  been  barred  by  the  statute  of  limitation  and 
himself  relieved  if  he  had  not  made  the  payment,  to  wit :  $770, 
on  April  1, 1886. 

Answer:  Refused.* 

2.  That  if  the  jury  believe,  from  all  the  evidence,  that  at  the 
time  said  payment  was  made,  to  wit :  $770,  on  April  1,  1886, 
the  distinct  understanding  and  agreement  was  that  he  was  to 
be  discharged  and  relieved  from  all  other  liability  on  said  note, 
then  he  is  relieved  and  the  plaintiff  cannot  recover  against  him. 

Answer:  Refused.  Six  years  bars  recovery.  If  payment 
had  not  been  made  within  six  years,  the  statute  would  have 
been  a  bar,  but  payment  was  made  within  six  years  and  the 
statute  did  not  become  a  bar,  but  continued  the  note  for  six 
years  more,  unless  he  was  relieved  by  payment  or  otherwise.* 

The  jury  rendered  a  verdict  for  the  plaintiff  against  John  U. 
Charles  and  David  Martin  for  $861.70.  Judgment  having 
been  entered  David  Martin  took  this  writ,  assigning  for  error : 

1.  The  answer  to  plaintiff's  point.^ 

2,  3.  The  answers  to  defendant's  points.*  ' 

4-6.  The  parts  of  the  charge  included  in  [  ]*•*>« 

Mr.  Philip  D.  Baker ^  for  the  plaintiff  in  error : 
1.  "  The  rule  that  the  payment  of  a  less  sum  of  money, 
though  agreed  by  the  plaintiff  to  be  received  in  full  satisfac- 
tion of  a  debt  exceeding  that  amount,  shall  not  be  so  considered 
in  contemplation  of  law,  is  technical  and  not  very  well  sup- 
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reason.  Couiiis,  therefore,  have  departed  from  it 
Lt  distinctions : "  Cumber  v.  Wane,  1  Sm.  L.  C.  661. 
ine  has  been  held  good  in  Pennsylvania :  Mechanics 
luston,  11  W.   N.  389;  Brockley  v.  Brockley,  122 

lis  case  we  claim  the  distinction  and  consideration 
dice  to  the  defendant  David  Martin  was  present, 
ent  made  by  him  was  obtained  from  him  by  a  promise 
lould  be  released  and  his  co-surety  alone  pursued, 
rety  was  not  pursued,  but  has  become  discharged  by 
3  of  limitations,  and  Martin's  right  to  contribution  is 
.  Any  detriment  to  the  promisee  is  a  good  consid- 
Whart.  on  Cont.,  505 ;  Walstrom  v.  Hopkins,  103 
The  contract  we  rely  on,  was  therefore  not  nudum 
lit  a  good  accord  and  satisfaction. 

R.  Wilson  (with  him  Mr.  And.  M.  Frantz)^  for  the 

in  error : 

well  settled  that  part  payment  of  an  undisputed  oveiv 
is  not  a  good  accord  and  satisfaction,  and  an  agree- 

it  shall  satisfy  the  whole  and  release  the  debtor  is 
ctum :  Byles  on  Bills,  Sharswood,  *180,  n.  1 ;  Wheel- 
eler,  11  Vt.  60 ;  Brockley  v.  Brockley,  122  Pa.  1 ; 

V.  Hopkins,  103  Pa.  118 ;  Rumberger  v.  Golden,  99 
;,ice  V.  Morris,  4  Wh.  249 ;  2  Daniel  on  Neg.  Inst., 
327 ;  Cumber  v.  Wane,  1  Sm.  L.  C.  *439-470 ;  Hartr 
inner,  74  Pa.  40.  But  the  whole  testimony  for  the 
,  taking  every  word  of  it  as  true,  fails  to  make  out  a 
0  release  Martin, 
ther  Martin  has  a  right  to  contribution  or  not,  does 

our  right  to  recover  against  him.  His  whole  posi- 
3d  on  a  fallacy.  The  fact  that,  as  between  the  plaint- 
.  U.  Charles,  the  latter  successfully  interposed  the 

limitations  as  a  defence  against  the  suit  upon  the 
not  prevent  Martin,  after  paying  it  oflF,  from  recov- 
nst  Charles  in  a  suit  for  contribution.  The  right  to 
on,  and  the  right  of  action  therefor,  do  not  arise  as 
50-8ureties  until  one  of  them  has  paid  more  than  his 
he  debt,  and  consequently  the  statute  of  limitations 
begin  to  run  between  them  until  tlien :   1  Pars,  on 
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Cont.,  5th  ed.,  85,  36 ;  Peaslee  v.  Breed,  10  N.  H.  489  (34  Am. 
Dec.  178) ;  Boardman  v.  Paige,  11  N.  H.  431 ;  Howe  v.  Ward, 
4  Me.  195. 

Opinion,  Mb.  Justice  Mitchell  : 

It  is  too  well  settled  to  admit  of  discussion  that  an  agree- 
ment to  accept  a  smaller  sum  in  satisfaction  of  a  larger  one, 
presently  due,  is  without  consideration  and  cannot  be  enforced ; 
Brockley  v.  Brockley,  122  Pa.  1 ;  and  the  actual  acceptance 
of  such  smaller  sum  is  not  a  good  discharge  of  the  debt,  even 
as  accord  and  satisfaction :  Mechanics  Bank  v.  Huston,  11  W. 
N.  389. 

It  is  clear,  therefore,  that  the  agreement  relied  on  by  the 
defendant  below  was  without  consideration  in  the  way  of  ben- 
efit accruing  to  the  plaintiff,  and  it  must  fail  as  a  defence 
unless  it  imposed  some  burden  or  disadvantage  on  the  defend- 
ant. All  that  is  claimed  for  it  in  this  regard  is,  that  it  allowed 
the  statute  of  limitations  to  run  in  favor  of  the  co-surety,  B. 
U.  Charles,  and  thus  deprived  defendant  of  his  right  to  con- 
tribution. The  authorities,  however,  are  quite  uniform  that 
this  result  does  not  follow. 

"  The  right  of  action  for  contribution  does  not  arise  until 
payment  of  more  than  a  due  proportion,  and  hence  the  statute  of 
limitations  does  not  begin  to  run  until  then : "  De  Colyar  on 
Guaranties,  354,  Morgan's  Am.  ed. ;  and  see  Parsons  on  Con- 
tracts, pp.  33-37,  and  cases  there  cited. 

The  precise  point  involved  here  has  been  expressly  decided 
by  several  courts  of  the  highest  authority.  Thus  in  Peaslee 
V.  Breed,  10  N.  H.  489,  one  of  two  joint  makers  of  a  note  was 
protected  against  the  holder,  by  the  statute  of  limitations,  while 
the  other,  through  payments  made  by  himself,  remained  liable. 
The  latter  having  paid,  was  held  entitled  to  recover  of  the 
former  his  share  for  contribution,  Parkek,  C.  J.,  saying, 
"  We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  for 
the  amount  paid  after  the  period  when  no  action  could  have 
been  sustained  directly  against  the  defendant  by  the  payee  of 
the  note." 

In  Boardman  v.  Paige,  11  N.  H.  438,  the  rule  is  thus  stated : 
"  When  one  promisor  still  continues  liable and  is  com- 
pelled to  pay the  liability  of  the  co-promisors  for  con- 
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will  still  remain,  notwithstanding they  may 

U'ged  by  the  operation  of  the  statute  of  limitations, 
LT  liability  to  the  promisee." 

)od  V.  Leland,  1  Mete.  (Mass.)  387,  it  was  said  by 
istice  Shaw.,  "  Defendants  contend  that  as  they  could 
jld  responsible  to  the  obligee  after  the  year,  so  they 
►t  be  liable  for  contribution  to  a  surety  after  that  time, 
court  are  of  opinion  that  the  statute  of  limitations 
3  so  applied.  It  may  well  be  admitted  that  the  stat- 
nitations  would  be  a  good  bar  to  an  action  by  the 
but  the  right  of  action  by  the  surety  for  con- 
does  not  accrue  at  the  breach  of  the  bond,  but  upon 
ent  of  the  money  pursuant  to  that  breach." 
I  Camp  V.  Bostwick,  20  Ohio  St.  847,  it  was  held  that 
to  contribution  does  not  arise  directly  from  the  original 
nt  of  joint  obligation,  but  from  the  equity  of  one  who 
)  more  than  his  just  share  of  a  joint  burden,  and  '^  this 
aving  once  arisen  between  co-sureties,"  says  McIl- 
.,  "  neither  the  creditor,  the  principal,  the  statute  of 
IS,  nor  the  death  of  a  party  can  take  it  away." 
ius  clear  on  the  authorities  that  whatever  rights  of 
ion  plaintiff  in  error  may  have,  arise  out  of  his  pay- 
more  than  his  due  proportion  of  the  joint  obligation, 
date  from  such  payment,  entirely  unaffected  by  the 
the  statute  of  limitations  has  barred  any  direct  liabil- 
\  co-surety  to  the  creditor. 

reement  relied  on  being  therefore  without  considera- 
er  by  way  of  advantage  to  the  plaintiff  or  disadvan- 
le  defendant,  was  not  a  valid  defence,  and  the  learned 
s  right  in  directing  a  verdict  for  plaintiff. 

Judgment  affirmed. 
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COAL  RIDGE  I.  &  0.  CO.  v.  W.  W.  JENNINGS-  1%  ^ 

BBBOB  TO  THE  COURT  OF  COMMON  PLEAS  OF  NOBTHUMBEE- 
LAND  COUNTY. 

Argued  May  27, 1889— Decided  June  28,  1889. 

1.  The  provisions  of  §  4,  act  of  June  30,  1885,  P.  L.  193,  requiring  the 
treasurers  of  corporations  to  assess  a  three  mills  tax  upon  the  nominal 
value  of  corporate  loans,  to  deduct  the  same  from  the  interest  paid 
thereon,  and  to  return  it  into  the  state  treasury,  are  not  in  violation  of 
§  1,  article  IX.  of  the  constitution  of  Pennsylvania,  providing  that  all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects. 

2.  Nor  is  the  said  act  of  June  30,  1885,  or  said  §  4,  in  violation  of  article 
V.  or  article  XIV.  of  the  amendments  to  the  constitution  of  the  United 
States,  or  to  §  9  of  article  I.  of  the  constitution  of  Pennsylvania,  provid- 
ing that  no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law. 

Before  Paxson,  C.  J.,  Stebbett,  Gbeen,  Clark  and 
Williams,  JJ. 

No.  364  January  Term  1888,  Sup.  Ct. ;  court  below,  No. 
25  February  Term  1888,  C.  P. 

On  December  7, 1887,  W.  W.  Jennings  brought  assumpsit 
against  the  Coal  Ridge  Improvement  and  Coal  Company,  to 
recover  interest  upon  corporate  bonds  made  by  the  defendant 
company.     Issue. 

On  December  23,  1887,  the  case  was  submitted  to  the  court 
without  the  intervention  of  a  jury,  under  the  act  of  April  22, 
1874,  P.  L.  109,  and  on  February  28,  1888,  the  court,  Mayer, 
P.  J.,  filed  the  following  decision : 
From  the  evidence  I  find  the  following  facts : 
W.  W.  Jennings,  the  plaintifip,  is  a  resident  of  Harrisburg, 
Pa.,  and  was  the  owner  on  December  1,  1887,  of  forty  first 
mortgage  bonds,  of  the  denomination  of  $500  each,  making 
120,000,  of  the  Coal  Ridge  Improvement  and  Coal  Company, 
the  defendant,  a  corporation  of  the  state  of  Pennsylvania,  doing 
business  in  the  county  of  Northumberland.  By  the  terms  of 
these  bonds,  which  were  registered,  and  the  mortgage  securing 
the  i^me,  there  was  due  the  plaintiff  on  December  1,  1887, 
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)00,  being  six  months  interest  on  said  bonds.     The 
e  demand  upon  the  company  for  the  payment  of 

to  wit,  the  sum  of  $600,  to  which  defendant  re- 
endering  to  the  plaintiff  the  sum  of  $570,  being 
ess  the  «um  of  $30,  which  the  defendant  claimed 
a  tax  of  three  mills  upon  the  nominal  value  of  the 

tax  was  deducted  under  the  provisions  of  an  act 
approved  June  30,  1885  [P.  L.  193],  entitled, 
supplement  to  an  act,  entitled  an  act  to  provide 
axation,"  approved  June  7, 1879. 
action  of  the  act  of  June  30, 1885,  is  an  exact  copy 
:eenth  section  of  the  act  of  June  7, 1879  [P.  L. 
)  first  section  of  the  act  of  June  10, 1881  [P.  L. 
I  exception  of  the  omission  of  bank  shares,  which 

subject  of  a  separate  section,  the  second  section, 
two  sections  of  the  acts  of  1879  and  1881,  it  has 
by  the  Supreme  Court  in  the  case  of  the  Common- 
iigh  V.  R.  Co.,  104  Pa.  89,  that  the  word  "  value  " 
ese  acts  meant  the  actual  value,  and  not  the  nomi- 
ne, of  bonds  and  mortgages,  and  that  a  legal  ascer- 

that  value  was  essential  to  the  assessment  of  a 

fact,  that  the  actual  value  of  the  bonds  of  the 
Improvement  and  Coal  Company  is  not  greater 
urths  of  their  par  value,  and  that  the  interest  on 
said  company  of  late  years  has  been  paid  from 
of  that  portion  of  this  company's  property  not 
[le  mortgage.  I  find  also  from  the  evidence  that 
,lue  of  corporation  securities  held  by  individuals 
their  nominal  or  par  value.  In  some  cases  it  is 
L  other  cases  above  par.  I  further  find  that  the 
led  by  foreign  corporations  not  doing  business  in 
i  and  held  by  residents  of  Pennsylvania,  and  those 
ividuals  and  owned  in  Pennsylvania,  are  assessed 
al  value.  I  further  find  that  there  are  a  great 
)f  foreign  corporations  not  doing  business  in  Penn- 
i  by  residents  of  Pennsylvania,  the  actual  value 
hich  bonds  is  much  below  their  par  value. 

then  discussed  at  length  the  act  of  June  30, 1885, 
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and  held  that  the  fourth  section  thereof  was  unconstitutional 
because :  (1)  It  was  in  violation  of  section  1  of  article  IX.  of 
the  constitution  of  Pennsylvania,  which  requires  that  "All 
taxes  shaU  be  unifonn  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  same,"  and 
(2)  It  was  in  violation  of  article  XIV.  of  the  amendments  to 
the  constitution  of  the  United  States,  which  provides  that  "no 
state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

The  court  further  held  that  the  said  act  of  June  30,  1885, 
was  unconstitutional  because  also,  (1)  It  was  in  violation  of 
section  9,  article  I.  of  the  constitution  of  Pennsylvania,  which 
provides  that  "  no  person  shall  be  deprived  of  his  life,  liberty 
or  property,  imless  by  the  judgment  of  his  peers,  or  the  law  of 
the  land,"  and  (2)  It  was  in  violation  of  article  V.  of  the 
amendments  to  the  constitution  of  the  United  States,  which 
provides  that  "  no  person  shall  be deprived  of  life,  lib- 
erty or  property,  without  due  process  of  law." 

Exceptions  to  this  decision  were  overruled  by  the  court,  and 
judgment  was  entered  in  favor  of  the  plaintiff  for  $600.  There- 
upon the  defendant  took  this  writ,  assigning  for  eriTor  inter 
alia,  that  the  court  erred  in  holding  that  the  act  of  June  30, 
1885,  was  unconstitutional. 

Mr.  S.  P.  Wolverton^  for  the  plaintiff  in  error. 

Mr,  M.  JE.  Olrnstedj  for  the  defendant  in  eiTor. 

Per  Curiam  : 

The  question  presented  by  tliis  record  has  been  so  recently 
considered  and  discussed,  that  any  further  comments  are  un- 
necessary. See  cases  of  Commonwealth  v.  Del.  Div.  Canal 
Co.;*  Commonwealth  v.  Lake  Shore  &  Michigan  Southern 
Ry.  Co.;  Commonwealth  v.  City  of  Chester f  and  Common- 

•  123  Pa.  594. 

1 123  Pa.  626.  The  other  cases  referred  to  were  not  directed  to  be 
reported. 
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wealth  V.  Bell's  Gap  Railroad  Co.  These  oases  were  so  re- 
cently decided  that  they  have  not  yet  appeared  in  our  State 
Reports,  but  see  23  W.  N.  216. 

Judgment  reversed  and  judgment  is  now  entered 

in  favor  of  the  plaintiff  below  for  $570  and 

costs. 


J.  W.  CAKE  ET  AL.  v.  H.  L.  CAKE  ET  AL. 

ERllOR  TO  THE  COURT  OF  COMMON  PLEAS  OF  NORTHUMBER- 
LAND COUNTY. 

Argued  May  27, 1889— Decided  June  28, 1889. 

(a)  A  mortgage,  by  a  clerical  eiTor,  described  certain  lots  conveyed  as 
in  block  17  instead  of  in  block  7.  The  description  of  the  lots,  both  as 
to  boundaries  and  improvements,  could  apply  only  to  lots  in  block  7. 
After  the  mortgagor  died,  a  decree  re-foiming  the  mortgage  was  ob- 
tained by  bill  in  equity,  all  the  heire  being  made  parties. 

1.  In  such  case,  whetlier  notice  of  the  proceeding  in  equity  to  an  heir  as 
an  heir  did  or  did  not  bind  him  as  a  judgment  creditor  was  immaterial, 
for  the  moilgagc,  as  to  an  heir  familiar  with  the  property  for  years 
and  whom  the  misdescription  could  not  deceive,  was  a  valid  conveyance 
without  re-formation. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and  Wil- 
liams, JJ. 

No.  94  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  6  May 
Term  1888,  C.  P. 

On  February  6, 1888,  an  action  of  ejectment  was  begun  by 
Henry  L.  Cake,  A.  H.  Stone  and  David  Taggart,  trustees  of 
the  Fii*st  National  Bank  of  Northumberland  against  Joseph  W. 
Cake,  Jr.,  Joseph  R.  Leisenring,  John  Poff,  Robert  Jones, 
Henry  S.  Neff,  Samuel  Lugar  and  Isaac  Slack,  by  filing  a  cer- 
tified record  of  the  proceeding  had  before  a  justice  of  the 
peace  to  obtain  possession  of  certain  real  estate  in  the  borough 
of  Sunbury,  Pa.,  after  a  sheriff's  sale  thereof  to  the  plaintiffs. 
Declaration  in  ejectment  filed  and  issue. 
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At  the  trial  on  May  8, 1888,  the  facts  appearing  were  in 
substance  as  follows : 

On  December  10, 1877,  Joseph  W.  Cake,  Sr.,  executed  and 
delivered  to  the  plaintiffs  a  mortgage,  duly  recorded,  for 
$25,000,  upon  a  number  of  lots  in  Cake's  addition  to  Sun- 
bury,  including  the  lots  in  question  which  were  described  as 
follows :  '*  Also  the  following  described  pieces  of  property, 
being  lots  four  (4),  five  (5),  six  (6),  seven  (7),  eight  (8),  and 
nine  (9),  in  block  seventeen  (17),  fronting  on  Susquehanna 
avenue,  each  twenty-five  (25)  feet  in  width,  and  extending 
west  each  of  that  width  one  hundred  and  fifty  (150)  feet  to 
Fort  Augusta  avenue,  upon  which  said  lots  are  twelve  (12) 
two  and  a  half  (2i)  story  frame  dwelling  houses,  covered  with 
slate  and  metal  roofs  with  one  story  back  kitchen  attached." 

On  May  9,  1878,  the  Northumberland  County  National 
Bank  for  the  use  of  W.  H.  M.  Oram,  receiver  of  said  bank, 
obtained  a  judgment  against  the  said  Joseph  W.  Cake,  Sr.,  for 
the  sum  of  $4,588.12,  which  judgment  was  assigned  to  Joseph 
W.  Cake,  Jr.,  on  March  19, 1881. 

On  June  1, 1879,  Joseph  W.  Cake,  Sr.,  died,  intestate,  and 
on  July  10, 1882,  the  plaintiffs  issued  a  scire  facias  on  their 
mortgage,  which  was  duly  served.  It  was  afterwards  discov- 
ered that  by  a  clerical  mistake  in  the  mortgage,  the  above- 
mentioned  lots  were  stated  to  be  in  block  17,  while  in  fact 
they  were  in  block  7,  when  the  plaintiffs  discontinued  the  pro- 
ceeding on  the  scire  facias,  and  on  March  10,  1884,  filed  a  bill 
in  equity  to  re-form  the  mortgage,  making  the  administrator 
and  all  the  heirs  of  Joseph  W.  Cake,  Sr.,  parties  defendant 
thereto,  all  of  whom,  including  said  Joseph  W.  Cake,  Jr.,  were 
duly  served.  A  rule  was  also  issued  and  duly  served  upon 
him  and  them  to  file  their  plea,  answer  or  demurrer  within 
thirty  days  from  the  service  of  the  rule.  At  the  expiration  of 
this  time  no  plea,  answer  or  demurrer  having  been  filed  to  the 
bill  of  complaint,  on  September  9,  1884,  a  decree  was  made 
against  the  defendants,  including  the  plaintiff  in  error,  correct- 
ing the  numbering  of  the  block  from  17  to  7. 

An  alias  scire  facias  was  then  issued  on  the  mortgage,  judg- 
ment obtained  June  29, 1886,  a  writ  of  levari  facias  issued  and 
the  property  sold  thereon  to  the  plaintiffs  on  September  15, 
1886. 

Vol.  cxxvn — 26 
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'  Proceedings  were  then  instituted  before  a  justice  to  obtain 
possession  when  Joseph  W.  Cake,  Jr.,  made  affidavit  that  he 
claimed  the  property,  not  under  the  defendant,  but  by  a  differ- 
ent title,  as  follows :  Prior  to  the  judgment  on  the  said  mort- 
gage, the  lots  in  dispute  were  levied  upon,  condenmed  and  sold 
by  the  sheriff  on  proceedings  under  the  judgment  which  had 
been  assigned  to  the  said  Joseph  W.  Cake,  Jr.,  who  became 
the  purchaser  and  received  the  sheriff's  deed  therefor,  dated 
,  May  14,  1886.  The  proceedings  were  then  certified  into  the 
Court  of  Common  Pleas. 

The  plaintiff  offered  in  evidence  the  record  of  the  mortgage, 
the  proceedings  on  the  writs  of  scire  facias,  and  on  the  bill  in 
equity. 

Objected  to,  substantially,  on  the  ground  that  the  mortgage 
was  not  a  lien  on  the  property  in  suit ;  or,  if  it  ever  became  so, 
it  was  after  defendant  Joseph  W.  Cake,  Jr.,  had  become  the 
owner  of  the  above  judgment,  without  notice ;  for  the  decree 
re-forming  the  mortgage  had  not  been  duly  recorded  in  the  re- 
corder's office,  and  notice  of  the  proceeding  in  equity  to  said 
Joseph  W.  Cake,  Jr.,  as  an  heir,  was  not  notice  to  him  as  a 
judgment  creditor  of  the  decedent. 

By  the  court:  Objection  overruled;  exceptions.^  *  ' 

The  defendant  offered  the  record  of  the  proceedings  on  the 
judgment  No.  889  June  Term  1877,  with  the  return  of  the 
sheriff's  sale  and  deed  finally  made  therein. 

Objected  to  by  the  plaintiff,  because  the  lien  of  the  judgment 
was  subsequent  to  the  lien  of  the  mortgage,  and  because  the 
judgment  in  the  alias  scire  facias  related  back  to  the  date  of 
the  mortgage. 

By  the  court:  Objection  sustained  ;  exception.* 

It  was  proved  that  Susquehanna  avenue  is  the  principal 
street  in  Cake's  addition,  and  that  lots  in  block  17  of  the  same 
number  as  those  in  suit,  fronted  on  Railroad  avenue  and  ran 
west  150  feet,  to  an  alley  not  named  in  the  plan,  and  had  but 
one  frame  house  built  upon  them  when  the  mortgage  was  given. 

At  ithe  conclusion  of  the  case  on  the  evidence,  th^  court, 
RoCKEFELLEB,  P.  J.,  charged  the  jury,  inter  alia,  as  follows :  ♦ 

[The  contention  of  the  defendant  is,  that  he  had  obtained  a 
judgment  against  Joseph  W.  Cake,  the  m^tgagor,  entered 

/         • 
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prior  to  the  entry  of  this  mortgage,  to  wit,  on  May  9,  1878. 
He  offered  in  evidence  the  fact  that,  on  May  9,  1878,  about 
five  months  after  the  mortgage  was  executed  by  Joseph  W. 
Cake,  the  Northumberland  County  National  Bank,  for  the  use 
of  W.  H.  M.  Oram,  receiver,  recovered  a  judgment  for  some 
Wt,588.50  against  Joseph  W.  Cake,  the  mortgagor,  and  that 
this  judgment  was  assigned  to  him  on  March  19,  1881.  He 
offered  this  in  evidence,  to  be  followed  by  a  sale  by  the  sheriff 
to  him  of  the  lots  in  dispute,  contending  that  it  ought  to  be 
received  upon  the  ground  that  the  re-formation  of  this  mort- 
gage did  not  take  place  until  subsequent  to  the  obtaining  of 
this  judgment  by  the  Northumberland  County  National  Bank 
and  subsequently  to  its  being  assigned  to  him.  He  further 
contended  that  he  had  no  notice  at  the  time  that  this  judg- 
ment was  obtained,  that  there  was  an  error  or  mistake  in  this 
mortgage.  Now,  gentlemen  of  the  jury,  that  evidence  was 
rejected.  Whilst  it  is  true  that  where  there  is  an  error  in  a 
mortgage  and  a  mistake  that  would  be  corrected  by  the  parties 
to  it  immediately  upon  discovery,  yet  that  cannot  affect  an 
innocent  judgment  creditor  who  parted  with  his  money  with- 
out knowledge  of  the  fact  that  there  was  a  vice  or  a  mistake 
in  the  mortgage.  But  in  the  case  on  hand,  this  mortgage  was 
re-formed  after  the  judgment  had  been  obtained,  and  after  it 
had  been  assigned  to  Joseph  W.  Cake,  Jr.,  and  after  notice  was 
given  him  by  this  bill  in  equity.  It  is  true,  he  was  only  named 
in  that  bill  in  equity  as  an  heir,  or  a  legal  representative  of 
Joseph  W.  Cake,  the  mortgagor ;  but,  notwithstanding  the  fact 
that  notice  was  given  to  him  simply  in  that  character,  we  are 
of  the  opinion  that  he  had  a  right  and  that  it  was  his  bounden 
duty,  whilst  this  bill  in  equity  was  pending,  to  set  up  any  de- 
fence he  might  have  to  the  re-formation  of  this  mortgage.  He 
failed  to  do  that.  The  result  was  that  a  decree  was  entered 
against  him,  which  was  binding  upon  him,  and  affected  him 
with  the  re-formation  of  the  mortgage,  so  that  so  far  as  his 
right  under  the  judgment  is  concerned,  he  is  to  be  treated  with 
knowledge  of  it  in  the  beginning.  The  decree  stands  until  it 
is  reversed,  and  so  long  as  that  record  stands  he  is  estopped 
from  disputing  it.]  * 

[It  is  conceded  and  admitted  that  the  plot  of  Caketown  was 
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3d.  The  mortgage  being  the  prior  lien  upon  the 
ketown,  it  was  the  duty  of  a  subsequent  incum- 
ore  he  parted  with  his  money  to  go  upon  the  ground 
le  for  himself  the  description  of  the  lots  given  in 
ge.  Had  this  been  done,  it  would  have  been  seen 
idjoiners  called  for  in  the  mortgage,  and  the  de- 
:  the  buildings  called  for,  twelve  two  and  one  half 
s  dwelling  houses  with  slate  and  metal  roofs,  with 
brick  kitchen  attached,  that  they  were  located  in 
7,  and  that  neither  tjie  building  on  block  No.  17, 
oiners,  would  answer  the  description  in  the  mort- 
is he  would  have  seen  that  the  lots  in  dispute  were 
the  mortgage.  In  the  absence  of  a  recorded  plot 
m,  it  was  the  duty  of  a  junior  incumbrancer  to  go 
pound  and  examine.  Hence  we  instruct  you  to  find 
the  plaintiffs  the  lands  that  are  described  in  the 
filed,  if  you  believe  the  uncontradicted  evidence 


Ltiffs.]  « 


returned  a  verdict  in  favor  of  the  plaintiffs  for  the 
it  and  for  $525  as  damages  for  the  unlawful  deten- 
f,  and  judgment  was  entered  on  the  verdict.     There- 
jfendants  took  this  writ,  assigning  as  error : 
I  admission  of  the  plaintiffs'  offers.*  *°  ' 
sfusal  of  the  defendants'  offer.* 
5  parts  of  the  charge  included  in  [  ]  *  ® 

^ge  B.  Reimensnyder  (with  him  Mr.  L.  S.  KaBe)^ 
ntiffs  in  error. 

.  Wolverton^  for  the  defendants  in  error. 

tiAM: 

10  merit  in  the  case  of  the  defendants  below  (plaint- 
).  The  sale  under  the  mortgage  passed  a  good  title 
ltiffs  for  the  premises  in  dispute.  It  is  true  there 
litted  error  in  the  description  of  the  property  as  cour 
he  mortgage.  It  describes  the  lots  in  question  as 
jk  No.  17,  when  in  point  of  fact  they  formed  a  por- 
k  No.  7.     This  error  was  not  discovered  imtil  after 
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a  scire  facias  had  been  issued  on  the  mortgage.  A  bill  in 
equity  was  then  filed  to  re-form  that  instrument.  Notice  of  this 
proceeding  w^  given  to  the  administrator  and  heirs  of  the  de- 
ceased mortgagor,  and  a  decree  was  finally  made  re-forming  the 
mortgage  to  the  extent  of  altering  the  description  contained 
therein,  so  far  as  the  number  of  the  block  was  concerned.  It 
was  changed  from  block  No.  17  to  block  No.  7  to  conform  to 
the  facts.  Upon  the  mortgage  so  amended  a  sale  was  subse- 
quently made  by  the  sheriff  and  the  title  thus  acquired  was 
held  by  the  plaintiffs  below  at  the  time  of  trial. 

Prior  to  the  decree  of  re-formation,  J.  W.  Cake,  Jr.,  defendant 
below,  became  the  owner  of  a  judgment  recovered  against  the 
mortgaged  premises.  He  was  also  an  heir  and  was  a  party  to 
the  bill.  He  now  alleges  that  even  if  he  was  bound  by  the 
decree  as  an  heir,  he  is  not  bound  as  a  judgment  creditor ;  that 
notice  to  him  in  the  one  capacity  does  not  bind  him  in  the 
other.  This  distinction  is  somewhat  refined.  We  need  not 
discuss  it,  however,  as  we  regard  the  mortgage  as  perfectly 
good  without  any  re-formation.  The  misdescription  of  the 
block  could  have  misled  no  one.  The  property  was  described 
as  lots  4,  5,  6,  7,  8  and  9  in  block  No.  17,  fronting  on  Susque- 
hanna avenue,  each  25  feet  in  width,  and  extending  west  each 
of  that  width,  150  feet  to  Fort  Augusta  avenue,  upon  which 
said  lots  are  erected  twelve  two  and  a  half  story  frame  dwelling 
houses,  etc.,  etc.  All  of  this  description  is  accurate  excepting 
the  number  of  the  block,  which,  as  before  stated,  was  No.  7 
instead  of  17.  Lots  Nos.  4,  5,  6,  7,  8  and  9  in  block  No.  17 
front  on  Railroad  avenue,  and  run  back  to  an  alley  not  named 
on  the  plau.  How  this  error  could  have  deceived  any  one, 
least  of  all,  J.  W.  Cake,  one  of  the  heirs,  who  knew  all  about 
it,  and  had  resided  within  three  squares  of  this  block  for  years, 
passes  comprehension.  It  is  not  necessary  to  consider  the  as- 
signments in  detail. 

Judgment  affirmed. 

On  October  14, 1889,  a  motion  for  a  re-argument  was  refused. 


Digitized  by 


Google 


STERN  DISTRICT,  1889. 
Statement  of  Facts. 


NIA  R.  CO.  V.  MARY  SELLERS. 

IT  OF  COMMON  PLEAS  OF  PERBY  COUNTY. 

[ay  27,  IBSd— Decided  June  28, 1880. 

ulroad  company  to  recover  damages  for  personal 
that  the  injuries  were  inflicted  upon  the  track  and 
■s  of  another  company.  There  was  no  direct  testi- 
)f  such  company  was  then  owned  or  leased  by  the 
being  evidence  of  facts  and  circumstances  suffi- 
3W  that  the  defendant  then  operated  it,  it  was  not 
lestion  of  defendant's  responsibility  to  the  jury. 

C.  J.,  Steerett,  Green,  Clark  and 

m  1888,  Sup.  Ct.;  court  below.  No.  29 
.P. 

1,  Mary  J.  Sellers  brought  case  against  the 
>ad  Company,  to  recover  damages  for  per- 
husband,  George  W.  Sellers,  resulting  in 
to  the  negligence  of  the  defendant  com- 
Issue. 

anuary  19,  1888,  the  facts  made  to  appear 
;  follows : 

I,  1886,  George  W.  Sellers,  the  plaintiff's 
ring  over  a  public  crossing  o£  a  railroad 
i  killed  by  the  hindmost  of  two  cars  which 
8  backing  down  over  the  crossing  to  couple 
w.  There  was  a  network  of  tracks  at  this 
ain  question  in  dispute  was,  whether  the 
,  or  the  Northern  Central  Railway  Com- 
e  for  the  accident. 

urred  upon  the  line  of  the  Northern  Cen- 
ny,  which  company  owned  the  engine  and 
here  was  no  testimony  showing  directly 
ompany  then  owned  or  had  leased  the  rail- 
n  Central  Railway  Company ;  but,  as  evi- 


Digitized  by 


Google 


PENNA.  R.  CO.  V.  SELLERS.  407 

Charge  of  Court  below. 

dence  that  the  traiu  employees  who  had  charge  of  the  engine 
and  cai-s  which  caused  the  accident,  were  the  employees  of 
the  defendant  company,  the  plaintiff  adduced  testimony  to  the 
effect  that  the  rolling  stock  of  the  two  roads  was  used  indis- 
criminately on  either  line ;  that  the  trainmen  on  either  lino 
wore  uniform  clothing  marked  with  the  insignia  of  the  defend- 
ant company ;  that  tickets  over  the  Northern  Central  line  were 
sold  by  the  defendant  company;  that  the  Northern  Central 
line  had  been  divided  and  one  part  was  called  a  division  of  de- 
fendant company's  road ;  that  the  principal  officers  of  the  two 
roads  were  the  same  persons  ;  that  the  employees  running  the 
train  which  caused  the  accident  were  members  of  the  Penna. 
R.  R.  Relief  Association,  to  which  employees  of  the  defendant 
company  only  could  belong ;  that  the  general  freight  depait- 
ment  of  defendant  company  issued  orders  to  agents  on  the 
Northern  Central  line,  and  that  printed  publications  of  defend- 
ant company  referred  to  the  Northern  Central  Railway  as  a 
road  leased,  operated  and  controlled  by  the  defendant  company. 
Testimony  explanatory  and  in  rebuttal  of  that  on  the  part  of 
the  plaintiff  was  introduced  by  the  defendant. 

The  court,  Babnett,  P.  J.,  submitted  the  evidence  upon  all 
the  disputed  questions  of  fact  to  the  jury,  and  concluded  the 
charge  as  follows : 

[And  then  you  will  consider  whether  the  persons,  who 
shifted  the  cars,  were  the  employees  of  the  defendant,  ^  the 
Pennsylvania  Railroad  Company ;  if  they  were  not,  then  no 
matter  who  else  might  be  responsible,  this  defendant  is  not, 
and  your  verdict  should  be  for  the  defendant.  But  if,  under 
all  the  evidence  in  this  case,  you  should  find  that  the  persons 
who  shifted  the  cars  did  so  as  employees  and  under  the  author- 
ity of  the  Pennsylvania  Railroad  Company,  then  your  verdict 
should  be  in  favor  of  the  plaintiff.]  ® 

The  defendant  requests  the  court  to  charge : 

1.  That  there  is  no  evidence  whatever  offered  by  the  plaint- 
iff to  show  that  the  defendant  either  owned  or  was  the  lessee 
of  the  Northern  Central  Railway. 

Answer:  Affinned. 

4.  That  the  accident  which  resulted  in  the  death  of  Sellers 
occurred  in  the  yard  of  the  Northern  Central  Railway  Com- 
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pan}%  at  Marysville,  and  upon  the  tracks  of  the  said  Northern 
Central  Railway  Company,  from  a  shifting  engine  of  the  said 
Northern  Central  Railway,  operated  by  employees  of  said  i-ail- 
wav  comDany,  with  which  the  Pennsylvania  Railroad  Com- 

0  connection  whatever ;  that  she  ran  no  trains  over 
where  the  accident  occurred,  nor  any  trains  upon 
ore  Division,  extending  from  the  city  of  Baltimore 
Is  of  the  Northern  Central  Railway  Company  whei-e 
t  occurred ;  and  that  the  jury  is  bound  to  find  the 
that  the  Pennsylvania  Railroad  Company  neither 

or  controlled  the  said  Baltimore  Division  of  the 
IJentral  Railrway ;  and,  that  although  it  should  be 
by  the  evidence,  both  that  the  Pennsylvania  Rail- 
a,ny  operated  and  controlled  the  Susquehanna  Divi- 
d  Northern  Central  Railway  Company,  extending 
ville  to  Sunbury,  the  said  Pennsylvania  Railroad 
should  not  be  liable  for  any  injury  which  said  Sellers 

1  said  Baltimore  Division,  which  it  neither  leased 
led,  and  hence  there  can  be  no  recovery  against  the 
n  this  action. 

This  calls  for  binding  instructions  which  would 
3e  from  the  jury.  But  we  think  there  is  some  evi- 
is  case  which  the  jury  should  pass  upon,  and  there- 
;line  to  affirm  this  point  as  presented.^ 
unless  the  train  which  did  the  injury,  by  the  negli- 
lose  in  charge  of  the  same,  was  a  train  run  by  the 
f  the  corporation  known  as  the  Pennsylvania  Rail- 
any,  no  action  would  lie  against  the  latter  company ; 
plaintiff's  evidence  shows  that  the  shifting  train  in 
rille  yard  which  killed  Sellers,  was  a  train  run  by 
ees  of  the  said  Northern  Central  Railway  in  its  cor- 
e,  this  plaintiff  cannot  recover. 

The  first  part  of  this  point  is  correct,  but  we  de- 
rm it  as  presented.* 

rendered  a  verdict  in  favor  of  plaintiff  for  $3,000. 
A  rule  tor  a  new  trial  having  been  discharged,  judgment  was 
entered  on  the  verdict,  when  the  defendant  took  this  writ,  as- 
signing as  error,  inter  alia : 

1,  2.  The  answers  to  defendant's  points.*  * 
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6.  The  part  of  the  charge  included  iu  [  ]  * 

Mr.  B.  F.  Junkin^  for  the  plaintijBf  in  error. 

Mr.  W.  H.  Spmsler  (with  him  Mr.  J.  L.  M.  Market,  Mr.  W. 
A.  Sponsler  and  Mr.  Chas.  H.  Bergner^,  for  the  defendant  in 
error. 

Per  Cueiam: 

It  is  not  disputed  that  the  accident,  by  means  of  which 
George  W.  Sellers  lost  his  life,  occurred  in  the  yard  of  the 
Northern  Central  Railway  Company,  at  Marysville,  upon  the 
track  of  the  said  company,  and  from  one  of  its  shifting  engines. 
This  suit  was  brought  against  the  Pennsylvania  Railroad  Com- 
pany by  the  widow  of  said  Sellers,  to  recover  compensation  for 
his  death,  upon  the  ground  that  it  was  caused  by  the  negligence 
of  the  last-named  company.  There  was  no  evidence  that  said 
company  was  either  owner  or  lessee  of  the  Northern  Central 
Railway.  There  was  some  evidence  tending  to  show  that  the 
Northern  Central  was  operated  by  the  Pennsylvania  Railroad 
Company.  It  was  not  very  strong  or  satisfactory,  but  was  as 
much  so  as  the  evidence  in  Penna.  R.  Co.  v.  Spicker,  105  Pa. 
142  and  Young  v.  Railroad  Co.,  115  Pa.  112,  in  which  cases 
substantially  the  same  question  was  considered.  The  writer 
doubted  the  sufficiency  of  the  evidence  to  connect  the  two 
roads  in  each  of  those  cases,  and  for  that  reason  did  not  agree 
to  the  judgment  although  no  dissent  appears.  That  is  of  no 
possible  moment  now,  however,  and  it  is  not  proposed  to  ques- 
tion their  authority.  It  is  sufficient  to  say  that  under  the  rul- 
ing of  those  cases  this  judgment  must  be  affirmed,  as  the 
measure  of  proof  here  is  fuUy  up  to  the  standard  there  laid 
down.  We  need  not  discuss  the  testimony  in  detail.  To  go 
over  160  pages,  printed  in  small  type,  for  this  purpose,  would 
be  a  consumption  of  time  that  can  be  better  employed. 

Judgment  affirmed. 


Digitized  by 


Google 


ASTERN  DISTRICT,  1889. 
Statement  of  Facts. 


SAL  OF.  W.  A.  SPONSLER. 
3IGKED  Estate  of  W.  C.  King.] 

EE  OF  THE  COURT  OF  COMMON  PLEAS  OF 
PERRY  COUNTY. 

d  May  27,  1889— Decided  June  28,  1889. 
[To  be  reported.] 

in  favor  of  A.,  against  himself  and  others,  after 
^.  to  B.,  is  revived  in  favor  of  B.,  the  fact  that  A. 
on  of  legal  plaintiff  does  not  prevent  such  revived 
ig  good  against  A.  and  his  creditors, 
ttack  a  judgment  before  an  auditor  for  distribution, 
it  is  a  fraud  upon  the  debtor.  They  can  make  such 
tie  judgment  has  been  fraudulently  given  by  collu- 
de of  hindering  and  delaying  them. 

r,   C.  J.,  Sterrett,  Green,  Clark  and 

'erm  1888,  Sup.  Ct. ;  court  below,  No.  210 
885,  C.  P. 

iO,  1885,  W.  C.  King,  with  Martha  his  wife, 
'^ered  to  W.  A.  Sponsler  a  deed  of  voluntary- 
benefit  of  creditors. 

87,  the  assignee  having  settled  an  account 
in  his  hands  as  of  the  proceeds  of  sales  of 
state  sold  discharged  of  liens,  Mr.  James  W. 
ed  auditor  to  make  distribution  thereof. 
3  fund  arising  from  the  sale  of  certain  real 
to  $880.20,  was  claimed  by  the  Susquehanna 
n  Association  by  virtue  of  a  judgment  for 
mtered  in  favor  of  W.  C.  King,  the  assignor 
tors,  against  himself  and  others,  and  shortly 
I  by  him  to  the  building  and  loan  association, 
twice  subsequently  revived.  The  account- 
r,  also  claimed  this  fund  under  a  judgment  in 
nst  said  W.  C.  King,  the  original  entry  of 
October  Term  1885,  was  between  the  dates 
cond  revivals  of  the  building  association's 
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Auditor's  Report. 

Upon  the  controversy  thus  arising  the  auditor  reported  as 
follows : 

On  April  1, 1873,  Susan  King,  W.  C.  King,  S.  S.  King  and 
M.  Edgar  King^  widow  and  heirs  of  Robt.  S.  King,  deceased, 
executed  a  judgment  bond  to  W.  C.  King  in  the  sum  of  f  1,600, 
which  bond  was  entered  in  the  Common  Pleas  of  Perry  county, 
on  April  12,  1873,  to  No.  314  January  Term  1873,  and  on 
November  14, 1873,  for  a  valuable  consideration,  W.  C.  King, 
by  his  attorney,  assigned,  transferred  and  set  over  the  said 
judgment  to  the  Susquehanna  Building  Association,  who  re- 
vived the  same  to  their  use  by  amicable  scire  facias  against 
all  the  above-named  defendants  on  April  8, 1878,  to  No.  532 
January  Term  1878,  and  also  by  a  subsequent  revival  by  scire 
facias,  issued  April  5, 1883,  to  No.  62  April  Term  1883. 

There  is  no  evidence  to  show  that  this  judgment  against  W. 
C.  King  and  others  was  not  a  good  and  valid  judgment  at  the 
time  it  was  entered;  consequently,  had  an  execution  been 
issued  thereon  at  that  time,  although  W.  C.  King  was  legal 
plaintiff,  as  well  as  one  of  the  defendants,  the  same  could  have 
been  collected,  except  the  proportionate  share  for  which  King 
himself  was  liable.  As  where  several  persons  sign  a  bond  paya- 
ble to  one  of  their  number,  it  cannot  be  enforced  as  a  joint  prom- 
ise against  aU  the  signers,  but  where  such  bond  is  transferred  to 
a  third  person  it  immediately  becomes  operative  as  a  valid  con- 
tract from  the  date  of  the  transfer,  and  may  be  enforced  by  a 
joint  action  against  all  the  makers :  Byles  on  Bills,  76.  Where, 
however,  parties  have  contrived  by  judgment  to  defeat  the 
rights  of  a  third  person,  such  judgment  is  not  a  bar  against  the 
claim  of  the  party  sought  to  be  defrauded.  But  fraud  is  not 
alleged  in  this  case ;  the  technical  ground  alone,  that  W.  C. 
King  is  both  legal  plaintiff  and  defendant,  consequently  no 
lien  attaches,  and  that  any  assignee  of  the  judgment  could  hold 
no  higher  position,  or  acquire  other  rights  than  those  possessed 
by  the  assignor.  This,  in  the  opinion  of  your  auditor,  is 
partly  true.  Had  the  judgment  of  W.  A.  Sponsler  been  en- 
tered prior  to  November  14, 1873,  the  date  of  the  assignment 
of  the  judgment,  the  principle  of  equity  would  then  have  pre- 
vailed ;  the  legal  plaintiff  could  not  hold  the  lien  against  his 
property  to  the  prejudice  of  a  third  person,  and  on  distribution 
the  fund  would  have  been  applied  to  his  judgment,  although  the 
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lot  first  of  lien.  Now,  applying  the  principle  as  laid 
iyles  on  Bills,  above  referred  to,  immediately  after 
r  or  assignment  by  W.  C.  King  to  the  building  asso- 
1,  W.  C.  King  himself,  becomes  liable  and  his  real 
Id  h6  bound  by  the  lien  of  the  judgment,  the  same 
cord  where  subsequent  creditors  were  bound  to  take 
i,  and  therefore  could  not  be  misled.  See  also  John- 
Durdy,  83  Pa.  282. 

answer  also  appears  to  your  auditor  most  formidable, 
urged  by  counsel  for  the  building  association,  viz. : 
aehanna  Building  Association  twice  revived  their 
:or  their  use  against  W.  C.  King  and  others ;  the  fii-st 
licable  scire  facias,  on  April  8, 1878,  while  the  judg- 
'.  A.  Sponsler  was  not  entered  until  November  10, 
e  effect  of  this  revival  was  to  continue  the  lien  and 
itle  and  control  of  the  judgment  in  the  equitable 
;ainst  all  the  defendants,  W.  C.  King  himself  sign- 
le  other  defendants.  The  language  of  the  amicable 
3  itself  is,  "  with  full  costs  of  suit,  release  of  all 
.,  and  to  have  the  same  effect  as  if  a  writ  of  scire 
been  regularly  issued,  served  on  us,  and  judgment 
lereon  according  to  law." 

the  effect  of  this  amicable  scire  facias  ?  In  Buehler 
ton,  43  Pa.  293,  Justice  Lowrie  uses  the  follow- 
ge :  *'  Nor  can  we  regard  the  judgment  as  invalid, 
vas  on  a  scire  facias  post  annum  et  diem,  on  a  pre- 
ment  that  was  void.  If  we  could  find  no  previous 
all,  the  new  judgment  would  not  be  void  on  that 
hough  it  might  be  reversible  for  irregularity  in  its 
iss,  but  having  no  valid  judgment  to  rest  on,  it 
reated  as  a  new  judgment."  In  Ramsey  v.  Linn,  2 
Listice  Todd  says :  "  A  confession  of  judgment  in 
able  action  admits  the  issuing  of  a  writ,  though,  in 
eh  writ  ever  issued."  Therefore,  a  judgment  regu- 
sd  by  amicable  scire  facias,  is  not  void,  though  the 
igment  itself  is  void. 

iditor  is  therefore  of  opinion  that  judgment  Ne.  62 
a  1883,  in  favor  of  Susquehanna  Building  Associa- 
good  and  valid  lien  at  time  of  sale  of  the  real  estate 
gnee,  and  that  any  defects  it  may  have  had  to  pre- 
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vent  it  from  participating  first  in  a  distribution  prior  to  the, 
revival,  were  all  cured  by  the  revival. 

The  auditor  further  reported  that  at  the  date  of  the  first 
revival  of  the  judgment  to  the  use  of  the  building  association, 
W.  C.  King  had  title  to  the  undivided  one  third  only  of  the 
real  estate  in  question,  upon  which  one  third  interest  said  re- 
vived judgment  was  the  first  lien ;  that  title  to  the  remaining 
two  thirds  of  said  real  estate  was  acquired  by  him  eighteen  days 
after  said  revival,  and  that  prior  to  the  second  revival  of  said 
judgment  the  judgment  of  Sponsler  was  entered,  and  thus 
became  the  first  lien  on  said  undivided  two  thirds  interest. 
The  one  third  of  the  fund  arising  from  the  real  estate  was  ac- 
cordingly appropriated  by  the  auditor  to  the  judgment  of  the 
building  association,  and  the  other  two  thirds  to  that  of  W. 
A.  Sponsler. 

To  the  foregoing  report  of  the  auditor,  W.  A.  Sponsler  filed 
exceptions  alleging  that  the  auditor  erred  in  finding  that  the 
building  association's  judgment  was  a  valid  lien  upon  the  indi- 
vidual estate  of  W.  C.  King,  and  allowing  it  to  participate  in 
the  distribution  of  the  one  third  of  the  fund  to  the  exclusion 
of  exceptant's  judgment. 

These  exceptions,  upon  argument,  were  overruled  by  the 
court,  Baknbtt,  P.  J.,  and  a  decree  made  confirming  the  re- 
port of  the  auditor  and  directing  distribution  accordingly. 
Thereupon  the  exceptant  took  this  appeal,  assigning  for  error 
the  refusal  of  the  court  to  sustain  his  exceptions  and  appropri- 
ate the  fund  in  controversy  to  his  judgment.  No.  59  October 
Term  1886. 

Mr.  Charles  H.  Bergner  (with  him  Mr.  W.  H.  SponBler)^  for 
the  appellant : 

1.  The  debt  for  which  the  widow  and  all  the  heirs  of  Rob- 
ert S.  King  confessed  judgment  to  W.  C.  King  on  April  1, 
1873,  was  contracted  by  the  father  with  the  son  prior  to  the 
father's  death.  Wm.  C.  King  undoubtedly  became  one  of  the 
defendants  because  he  believed  it  necessary  to  have  the  judg- 
ment entered  against  all  the  heirs.  It  is  absurd  to  suppose 
that  he  intended  to  incumber  his  separate  real  estate,  acquired 
by  his  own  labor,  to  secure  payment  of  a  debt  due  him  from 
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his  deceased  father.  His  appearing  as  a  nominal  defendant  is 
of  no  concern,  for  the  reason  that  on  the  entry  of  the  judg- 
ment for  the  purpose  of  lien  against  the  real  estate  of  which 
he  was  part  owner  in  fee,  his  liability  as  defendant  immedi- 
ately merged  in  his  fee,  and  the  lien  of  the  judgment  became, 
as  against  him  and  his  property,  extinct  in  law:  Koons  v.  Hart- 
man,  7  W.  25 ;  Moore  v.  Harrisburg  Bank,  8  W.  148 ;  Rich- 
ards V.  Ayres,  1  W.  &  S.  487.  The  rule  is  clear  that  there 
must  be  an  intention,  at  the  time  the  incumbrance  is  placed, 
that  it  shall  not  merge ;  that  when  this  intention  is  not  shown, 
it  will  be  presumed,  if  advantage  is  likely  to  accrue  from  main- 
taining, or  disadvantage  to  follow  from  discharging  the  in- 
;  but,  if  it  is  indifferent  to  the  parly  whether  the 
56  remains  or  not,  it  invariably  merges  in  the  fee 
._  _es  extinct  beyond  the  possibility  of  resuscitation: 
Pennington  v.  Coats,  6  Wh.  283 ;  Richards  v.  Ayres,  1  W.  & 
S.  487.  There  is  no  evidence  of  any  intention  of  W.  C.  King 
to  incumber  his  own  individual  real  estate,  and  no  room  for  a 
presumption,  under  the  rule  of  law,  of  such  intention. 

2.  Tlie  lien  of  the  judgment  being  extinct  as  to  W.  C.  King, 
the  assignment  to  the  building  association  could  not  revive  it : 
Koons  V.  Hartman,  7  W.  25.  An  assignee  of  a  chose  in  action 
takes  subject  to  equities  affecting  the  original  holder :  Hen- 
drickson's  App.,  24  Pa.  365.  A  fortiori,  on  the  assignment  of 
a  judgment  the  lien  of  which  is  extinct  in  whole  or  in  part, 
it  remains  extinct  to  the  same  extent  after  the  assignment  as 
before.  Nor  should  the  fact  that  W.  C.  King  joined  with  the 
other  defendants  in  signing  the  amicable  scire  facias  to  No.  532 
January  Term  1878,  alter  this  case.  The  judgment  was  what 
might  be  termed  a  class  judgment,  entered  against  the  heirs 
of  Robert  S.  King  to  secure  a  lien  on  the  decedent's  real  estate, 
and  the  revival  changed  its  status  not  a  whit.  W.  C.  King 
was  still  the  legal  plaintiff  and  it  was  still  merged  in  his  fee, 
giving  no  lien  on  his  real  estate.  The  marking  of  the  revival 
to  the  use  of  the  association  gave  it  only  such  rights  as  the 
legal  plaintiff  had  had.  The  authorities  cited  by  the  auditor 
are  not  applicable,  as  they  all  refer  to  cases  where  the  plaintiff 
and  defendant  in  the  judgment  were  two  different  persons. 
If  the  association  had  revived  the  judgment  in  its  own  name, 
leaving  out  the  name  of  W.  C.  King  as  legal  plaintiff,  as  it 
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had  the  right  to  do  under  Reed's  App.,  7  Pa.  66,  a  different  case 
might  have  been  presented.  But  this  revival,  like  the  original 
judgment,  created  no  lien  on  the  property  of  the  legal  plaintiff. 

Mr.  Charles  S.  Smiley^  for  the  appellee : 

The  auditor  had  no  authority  under  his  appointment  to  in- 
quire into  the  validity  of  the  judgment :  Benson's  App.,  48  Pa. 
161 ;  Second  N.  Bank's  App.,  85  Pa.  530 ;  Thompson's  App., 
67  Pa.  177 ;  Edwards's  App.,  66  Pa.  90.     Furt:her :  Even  if  not 
bound  by  the  original  judgment,  W.  C.  King  was  concluded 
by  the  amicable  revival,  and  a  valid  lien  was  thereby  created 
Cash  V.  Tozer,  1  W.  &  S.  525 ;  Hays  v.  Shannon,  5  W.  549 
Shaeffer  v.  Child,  7  W.  86 ;  Stewart  v.  Peterson,  63  Pa.  232 
Duff  V.  Wynkopp,  74  Pa.  305 ;  Ramsey  v.  Linn,  2  R.  228 
Buehler  v.  BuflBngton,  43  Pa.  293 ;  Harper  v.  Biles,  115  Pa. 
594 ;  Campbell's  App.,  118  Pa.  136.    Morever,  the  revival  was 
in  proper  form,  and  the  court  will  look  beyond  the  nominal 
party  and  treat  as  the  real  party  him  whose  interests  are  in- 
volved in  the  issue :  Roberts  v.  Halstead,  9  Pa.  32 ;  Reed's 
App.,  7  Pa.  65;  Peterson  v.  Lothrop,  34  Pa.  223.    The  judg- 
ment  was  valid  against  W.  C.  King  and  no  one  else  can  com- 
plain :  Edwards's  App.,  66  Pa.  90. 

Peb  Curiam  : 

This  was  an  appeal  from  the  decree  of  the  court  below  dis- 
tributing the  assigned  estate  of  W.  C.  King.  The  fund  is  the 
proceeds  of  the  sale  of  real  estate  and  the  contest  is  between 
lien  creditors.  The  only  error  assigned  is  that  the  court  did 
not  award  the  fund  to  the  judgment  of  the  appellant.  No.  59 
October  Term  1885.  The  court  could  not  have  done  so  without 
disregarding  the  prior  judgment.  No.  62  April  Term  1883,  now 
held  by  the  Susquehanna  Building  Association.  This  the  audi- 
tor appointed  by  the  court  to  make  distribution  could  not  do. 

The  last  named  judgment  was  in  full  force  and  unsatisfied. 
The  only  ground  upon  which  it  was  assailed  Was  that  W.  C. 
King,  the  plaintiff  in  the  judgment,  was  also  one  of  the  defend- 
ants therein,  and  it  was  alleged  that  he  could  not  occupy  both 
positions.  Bang  had  assigned  this  judgment  to  the  building 
association  above  named,  after  which  it  had  been  revived  in 
favor  of  said  association.     The  judgment  No.  62  April  Term 
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1883,  was  entered  upon  the  scire  facias.  It  cannot  be  success- 
fully contended  that  this  revived  judgment  in  the  hands  of  the 
building  association  was  not  good  against  King.  It  was  not  a 
fraud  upon  him,  and  if  it  were,  his  creditors  cannot  attack  it 
for  that  reason,  although  he  might  do  so  upon  a  proper  ap- 
plication to  the  court  in  which  it  was  entered.  Creditors  can 
oply  attack  a  judgment  before  an  auditor,  when  such  judgment 
has  been  fraudulently  given  by  collusion  for  the  purpose  of 
hindering  and  delaying  them.  The  authorities  upon  this  point 
are  numerous  ;  it  is  suflBcient  to  refer  to  Second  National  Bank's 
App.,  85  Pa.  528,  where  the  subject  is  discussed  and  a  num- 
ber of  the  cases  cited. 

.  The  decree  is  afiBrmed  and  the  appeal  dismissed 

at  the  costs  of  the  appellant. 


A.  W.  STEVENS  ET  AL.  v.  OLIVER  DIEHL  ET  AL. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  NORTHUMBER- 
LAND COUNTY. 

Argned  May  27,  1880— Decided  June  28,  1889. 

(a)  At  a  bheriflTs  sale  ou  a  writ  from  a  judgment  confessed  on  an  individ- 
ual note  given  by  one  of  two  partners  for  money  borrowed  and  used 
for  the  benefit  of  the  firm,  certain  property  was  purchased  by  the  judg- 
ment creditor. 

(6)  Learning  afterwards  that  the  property  was  partnership  property,  and 
fearing  his  title  thereto  was  imperfect,  the  purchaser  obtained  from  the 
partners  a  firm  note,  on  which  a  judgment  was  confessed,  execution 
issued,  sale  had,  and  the  same  property  again  purchased  by  him. 

1.  In  equity,  as  between  the  parties,  the  first  execution  sale  was  inopera- 
tive as  a  satisfaction  of  the  indebtedness  ;  in  the  second  execution  sale 
upon  a  judgment  which  was  for  the  same  debt,  executed  and  accepted 
in  entire  good  faith,  there  was  no  fraud  upon  other  creditors  and  the 
purchaser's  title  was  thus  perfected. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 

WlLLLAJ^,  JJ. 

No.  189  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  864 
September  Term  1888,  C.  P. 
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On  August  28, 1888,  a  feigned  issue  in  which  Oliver  Diehl 
and  John  F.  Enterline  were  plaintiffs,  and  A.  W.  Stevens  & 
Son  were  defendants,  was  entered,  to  try  the  title  to  certain 
peraonalty  levied  upon  as  the  property  of  Benjamin  Reichen- 
bach  and  John  A.  Reichenbach,  trading  as  Ben.  Reichenbach 
&  Son,  but  which  was  claimed  by  the  plaintiffe. 

On  October  16, 1886,  Reichenbach  &  Son  bought  of  Stevens 
&  Son  a  st^am  thrashing  machine,  traction  engine  and  water 
tank  for  f  1,650,  giving  in  payment  therefor,  three  judgment 
notes  dated  October  4, 1886,  for  $550  each,  payable  January  1, 
1887, 1888  and  1889,  respectively.  Judgments  were  at  once 
entered  upon  these  notes  in  the  order  of  maturity,  to  Nos.  89, 
90  and  91  December  Term  1886. 

On  April  29, 1887,  but  flOO  having  been  paid  on  the  note 
due  January  1,  1887,  Benjamin  Reichenbach  borrowed  $200 
from  William  H.  Leighou  and  paid  it  to  Stevens  &  Son.  As 
security,  Benjamin  Reichenbach  gave  to  Leighou  his  own  judg- 
ment note  with  one  Probst  as  surety,  for  $204.  On  April  30, 
1887,  judgment  was  entered  on  this  note,  and  on  the  same  day 
a  fieri  facias  to  No.  1  September  Term  1887  was  issued  thereon 
and  placed  in  the  sheriff's  hands.  Subsequently,  Benjamin 
Reichenbach  borrowed  $269.70  more  from  Leighou  and  there- 
with paid  to  Stevens  &  Son  the  balance  on  their  first  note  due 
April  1,  1887.  To  secure  this  second  loan,  Benjamin  Reich- 
enbach gave  another  judgment  note  to  Leighou,  with  the  same 
surety,  and  the  same  day.  May  2,  1887,  judgment  was  entered 
thereon,  a  fieri  facias  issued  to  No.  4  September  Term  1887, 
and  placed  in  the  sheriff's  hands.  Under  these  two  writs  the 
sheriff  made  and  returned  a  levy  upon  numerous  articles  of 
personalty,  including  the  thrashing  machine,  traction  engine 
and  water  tank,  as  the  property  of  Ben.  Reichenbach.  At  the 
sale  of  the  property  thus  levied  upon,  on  May  23, 1887,  W.  H. 
Leighou  became  the  purchaser  of  the  thrasher,  engine  and  tank. 

Afterwards,  Leighou,  discovering  that  the  thrasher,  engine 
and  tank  belonged  to  the  firm  of  Reichenbach  &  Son,  instead 
of  to  Benjamin  Reichenbach,  thereupon  induced  Benjamin 
and  John  A.  Reichenbach  to  give  him  their  joint  judgment  note 
for  *624.50,  dated  November  17,  1887,  upon  which  he  at  once 
entered  judgment  and  issued  a  special  fieri  facias  to  No.  8  Feb- 
ruary Term  1888,  under  the  act  of  April  8,  1873,  P.  L.  65, 
Vol.  cxxvn — 27 
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ting  executions  against  firm  property  for  individual  in- 
ness.  A  levy  was  made  upon  this  writ  on  the  thrashing 
le,  traction  engine  and  water  tank,  followed  by  a  sale  of 
ne  a  second  time  to  Leighou. 

ut  February  11,  1888,  Leighou  sold  the  thrashing  ma- 
engine  and  water  tank  to  Oliver  Diehl  and  John  F.  En- 
,  the  plaintiffs,  in  this  issue.  Subsequently,  Stevens  & 
sued  execution  on  their  judgments  and  directed  the 
to  make  a  levy  on  the  thrashing  machine,  engine  and 
n  the  hands  of  Diehl  and  Enterline.  They  contended 
trial  of  the  issue  that  the  note  of  November  17, 1887, 
J4.50  was  void  for  want  of  consideration ;  that  Leighou, 
as  a  party  to  the  transaction,  had  no  title  through  the 
le  and  acquired  none  by  the  second,  and  having  no  title 
pass  none  to  Diehl  and  Enterline;  that  the  intention 

►  defraud  Stevens  &  Son,  who  had  a  legal  right  to  a 
id  sale  of  the  property  they  had  sold,  and  for  which  they 
•t  been  paid. 

court.  Rockefeller,  P.  J.,  refused  to  affirm  the  points 
ted  by  the  defendants,  Stevens  &  Son,  in  support  of 
ontention,  and  in  giving  the  case  to  the  jury  charged, 
lia,  as  follows : 

say  to  you  if  you  find  that  the  consideration  for  the  two 
Bnts  of  $204  and  $269.70,  was  money  advanced  by  Mr. 
>u  to  Benjamin  Reichenbach,  one  of  the  members  of  the 
Ben.  Reichenbach  &  Son,  for  firm  purposes,  that  is,  to 
:  a  firm  debt,  and  it  was  afterwards  discovered  that  the 
>on  those  two  judgments  was  void  and  passed  no  title  to 
dntiff,  William  H.  Leighou,  and  that  in  consideration  of 
atter  Benjamin  Reichenbach  and  John  A.  Reichenbach, 
)  members  of  the  firm,  which  firm  had  received  the  bene- 
Leighou's  money,  agreed  then  to  give  Leighou  another 
3nt  for  the  amount  that  he  had  advanced  with  interest 
>sts,  I  can  see  no  reason  why  such  judgment  would  not 
)od  and  valid  judgment.  The  first  two  judgments  were 
d,  of  course,  by  the  sheriff's  sale,  whether  Leighou  got  a 
itle  to  the  property  that  he  purchased  or  not.     But  I  can- 

>  any  reason  why,  if  he  got  no  title,  common  honesty  and 
by  would  prevent  the  two  Reichenbachs  from  afterwards 


Digitized  by 


Google 


STEVENS  V.  DIEHL.  419 

Opinion  of  the  CJourt. 

giving  another  judgment  to  Leighou,  so  as  to  enable  him  to 
make  himself  whole  for  the  money  that  he  had  advanced  for  the 
benefit  of  the  firm.  And,  if  you  find  these  were  the  facts,  we 
say  to  you  that  the  consideration  of  judgment  No.  37  February 
Term  1888,  for  1624.50  was  sufficient.  Then  if  you  find  from 
the  evidence  that  that  was  a  fair  and  honest  judgment,  that 
there  was  no  fraud  in  its  execution  and  the  giving  of  the  judg- 
ment by  the  two  Reichenbachs  to  Leighou,  then  the  sale  made 
under  the  fieri  facias  issued  upon  it  to  No.  8  February  Term 
1888,  passed  a  good  title  to  Leighou  for  the  property  that  was 
sold  to  him  by  the  sheriff. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  a  rule  for 
a  new  trial  having  been  discharged,  judgment  was  entered  on 
the  verdict.  The  defendants  thereupon  took  this  writ,  assign- 
ing for  error,  inter  alia,  the  refusal  of  their  points,  and  the  part 
of  the  general  charge  above  quoted. 

Mr.  S.  B.  Boyer  (with  him  Mr,  J,  H.  Vincent^  for  the 
plaintiffs  in  error. 

Mr.  C.  JR.  Savidge  (with  him  Mr.  Q-eo.  B.  Reimen9nyder\ 
for  the  defendants  in  error. 

Per  Curiam: 

It  may  be,  as  between  the  parties,  the  sale  on  the  two  execu- 
tions, Nos.  1  and  4  to  September  Term  1887,  at  the  suit  of 
William  H.  Leighou  v.  Benjamin  Reichenbach  and  Jacob 
Probst,  operated  as  a  satisfaction  of  the  judgments  on  which 
the  executions  were  issued.  This  was  so  at  law,  but  not  ne- 
cessarily so  in  equity.  It  was  believed  by  both  the  parties  to  the 
transaction,  that  the  sheriff's  sale  was  an  abortive  proceeding, 
and  that  the  plaintiff  who  bought  the  property  took  no  title. 
He  had  not  received  any  actual  satisfaction  for  his  debt.  To 
remedy  this  difficulty,  the  defendants  in  the  judgment  confessed 
the  $624.50  judgment,  which  was  for  the  same  debt,  and  under 
it  an  execution  was  issued,  and  the  same  property  again  levied 
upon  and  sold  to  the  plaintiff.  His  title  was  thus  perfected. 
We  see  nothing  objectionable  in  this.  There  was  no  fraud 
upon  other  creditors.  It  appears  to  have  been  done  in  entire 
good  faith  and  for  the  sole  purpose  of  perfecting  a  title  sup- 
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to  be  bad.    We.  find  nothing  in  the  rulings  of  the  court 
icise,  and  a  further  discussion  of  the  case  is  unnecessary. 

Judgment  aflBrmed. 


APPEAL  OF  H.  M.  PRIESTLEY,  ADMRX. 

APPEAL  OF  EPHRAIM  CUTTER,  ADMR. 

[Estate  of  Hugh  Bellas,  Deceased.] 

THE  DECEEE  OF  THE  ORPHANS'  COURT  OF  NORTHUM- 
BERLAND COUNTY. 

Argued  May  28, 1889— Decided  June  28, 1889. 
[To  be  reported.] 

witbstanding  the  language  (**  shall  grant")  of  §  1,  act  of  October 
840,  P.  L.  (1841)  1,  an  account  settled  and  confirmed  by  the  Or- 
is' Court  can  be  reviewed  only  for  error  of  law  apparent  on  the  face 
le  record,  or  for  new  matter  which  has  arisen  since  the  decree : 
)son's  App.,  18  W.  N.  175,  distinguished.  , 

I  bill  of  review  must  be  founded  upon  some  error  apparent  upon 
)ill  or  petition,  answer  and  other  pleadings,  and  decree,  which  to- 
er  constitute  the  record ;  and  the  evidence  cannot  be  looked  into  to 
»ort  an  objection  based  upon  the  supposed  eiTor  of  the  court  in  its 
ictions  therefrom. 

,  as  a  matter  of  grace,  a  review  may  be  granted  for  new  proof  dis- 
red  after  the  decree,  which  proof  could  not  possibly  be  used  at  the 

when  the  decree  was  made ;  yet,  where  the  paity  complaining  has 
1  guilty  of  laches  after  notice  of  the  decree,  the  bill  should  not  be 
itcd. 
!  notice  by  advertisement,  directed  by  law,  that  an  account  has  been 

and  will  be  presented  to  the  Orphans'  Court  for  confirmation,  is 
tive  upon  any  person  or  persons  entitled  to  come  in  and  object  to 
lecree. 

I  where  the  petition  for  a  bill  of  review  of  an  account  confirmed, 
^es  no  error  of  law  apparent  on  the  face  of  the  record,  but  error 
ely  in  the  amount  of  commissions  allowed  to  accountant,  determin- 

on  the  facts,  and  there  is  no  allegation  of  after-discovered  testi- 
y,  the  petition  should  be  refused. 

Fore   Paxson,  C.  J.,  Sterrett,   Green,   Clark  and 

HELL,  JJ. 

3.  242,  371  January  Term  1889,  Sup.  Ct. ;  court  below, 
8  Febiniary  Term  1887,  O.  C. 
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On  April  11,  1887,  the  petition  of  Ann  C.  Rodrigue  was 
presented,  setting  forth,  in  substance  : 

That  Hugh  Bellas,  late  of  the  borough  of  Sunbury,  died 
having  made  his  last  will  duly  admitted  to  probate,  in  a  codicil 
to  which,  dated  November  8, 1860,  he  devised  to  trustees  a 
certain  portion  of  his  property  in  trust  for  Ann  C.  Rodrigue, 
providing :  "  And  the  said  trustees  or  either  of  them  are  re- 
quired to  apply  all  the  proceeds  and  profits  thereof  to  her  per- 
sonal use  and  support  and  benefit  from  time  to  time  as  she 
may  need  and  require,  when  deemed  necessary  for  herself  and 
children,  but  not  to  be  applied  or  used  otherwise.* 

That,  the  trustees  named  in  the  codicil  declining  to  act.  Dr. 
Joseph  Priestley  was  appointed  by  the  court  on  August  17, 
1865,  as  substituted  trustee ;  and,  the  executors  named  in  the 
will  also  declining  to  act,  letters  of  administration  c.  t.  a.  were 
issued  to  Mr.  S.  P.  Wolverton,  who  "  attended  to  all  the  duties  of 
the  appointment  in  your  petitioner's  interest  in  said  estate,  and 
no  labor  or  responsibility  was  required  on  the  part  of  said  trus- 
tee, except  the  mere  form  of  transmitting  to  her  checks  which 
were  drawn  monthly  by  the  said  administrator  and  sent  to  him." 

That  on  December  11,  1882,  the  said  Dr.  Priestley  had  pre- 
sented a  petition  to  the  Orphans'  Court  upon  which  he  was 
^discharged  from  the  trust,  "  which  he  had  not  acted  in  for  ten 
years,"  and  she  had  lately  been  informed  that  on  September  6, 
1882,  Dr.  Priestley  had  filed  an  account,  in  which  he  had 
charged  himself  with  having  received  various  sums  of  money, 
taken  from  the  distribution  accounts  attached  to  the  annual 
accounts  of  S.  P.  Wolverton,  administrator  c.  t.  a.  of  Hugh 
Bellas,  deceased,  amounting  to  $76,777.95,  and  had  taken 
credit  with  having  paid  the  same  out  on  the  same  date  to  her, 
and  charged  thereon  a  commission  of  $1,560.40. 

"Your  petitioner  avers  that  not  one  dollar  went  into  the 
hands  of  the  said  Joseph  Priestley,  as  her  trustee ;  that  it  was 
transferred  bodily  from  the  accounts  of  S.  P.  Wolverton,  ad- 
ministrator with  the  will  annexed,  and  that  all  the  items  em- 
braced in  said  account  were  paid  directly  to  her  by  S.  P. 

•  In  Rodrigue's  App.,  22  W.  N.  358,  it  was  decided  that,  Mrs.  Rodrigue 
being  a  widow  and  not  in  contemplation  of  marriage,  the  trust  created  by 
this  codicil  was  passive  and  the  cestui  que  tnist  was  entitled  to  a  convey- 
ance of  the  property. 
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Wolverton,  administrator,  under  an  agreement  in  writing, 
signed  by  herself  and  all  her  children,  providing  for  the  direct 
payment  to  her,  instead  of  thi'ough  the  trustee.  She  further 
avers  that  she  is  a  noii-resident  of  the  state,  and  is  now  residing 
at  Woodbridge,  in  the  state  of  New  Jersey ;  that  she  had  no 
notice  of  the  filing  of  said  account  in  writing,  and  only  re- 
cently learned  of  the  existence  of  said  account,  and  the  fact 
that  a  rule  had  been  obtained  upon  her  to  pay  the  said  sum  of 
$1,560.40.  That  the  said  account  is  incorrect,  in  the  fact  that 
it  states  upon  its  face  that  $76,777.95  was  received  by  Joseph 
Priestley,  from  S.  P.  Wolverton,  administrator  of  Hugh  Bellas, 
deceased,  when  in  truth  none  of  said  money  went  into  his 
hands,  and  it  is  incorrect  in  stating  that  he  paid  out  these 
amounts  at  various  dates  therein  stated  to  Ann  C.  Rodrigue ; 
that  the  money  was  all  paid  directly  by  S.  P.  Wolverton,  ad- 
ministrator, to  her,  and  did  not  go  through  the  hands  of  the 
said  alleged  trustee." 

Further  averring  that  it  was  incorrect  to  charge  *'  her  for  ser- 
vices which  were  never  performed,  a  commission  of  $1,560.40," 
the  petitioner  brought  this  her  bill  or  petition  for  review,  and 
prayed  to  be  relieved  thereon,  and  that  a  citation  should  i^sue  up- 
on Hannah  H.  Priestley,  administratrix  of  Dr.  Joseph  Priestley, 
then  deceased,  and  aU  parties  interested,  commanding  them,  etc. 

The  answer  of  Hannah  H.  Priestley,  administratrix  of  Dr. 
Priestley,  filed  to  the  foregoing  petition,  set  out,  inter  alia,  the 
duties  performed  by  the  trustee,  of  which  the  petitioner  had 
knowledge ;  that  his  account  was  prepared  in  the  office  and 
with  the  knowledge  of  the  administrator  c.  t.  a.  of  the  estate, 
and  from  the  receipts  and  vouchers  of  the  trustee  which  he  had 
permitted  to  remain  in  the  hands  of  said  administrator ;  that 
the  filing  of  said  account  with  the  register  was  advertised  in 
due  form  of  law,  and,  no  exceptions  being  filed  thereto,  was 
confirmed  absolutely  on  December  6, 1882 ;  that  the  respondent 
had  no  knowledge  of  the  existence  of  an  agreement  in  writing, 
signed  by  the  petitioner  and  her  children,  providing  for  the 
durect  payment  to  the  petitioner,  instead  of  through  the  trus- 
tee, as  alleged. 

"  Your  respondent,  further  averring  that  the  said  account  is 
correct  in  every  particular  and  most  carefully  and  conscien- 
tiously stated  by  the  accountant;  that  there  are  no  specific 
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eiTors  alleged  in  said  petition,  npr  any  errors  apparent  on  the 
face  of  the  record ;  that  the  only  error  alleged,  other  than  that 
of  filing  an  account  at  all,  is  the  striking  of  a  balance  which 
shows  that  there  was  due  the  accountant  at  the  time  of  the 
filing  thereof  the  sum  of  $1,560.40,  which  sum  represents  and 
includes  commissions  for  acting  as  trustee  for  ten  years  and 
upwards,  the  payment  of  counsel  fees,  the  register  for  passing 
the  account,  and  the  responsibility  for  the  proper  appropriation 
of  $76,777.95 ;  that  the  said  account  was  filed  with  the  actual 
and  legal  knowledge  of  said  petitioner;  that  no  exceptions 
were  taken  thereto  by  her,  or  by  any  one  in  her  behalf,  and 
that  upwards  of  four  years  have  elapsed  since  the  absolute 
confirmation  thereof,  prays  the  said  court  that  she  may  be 
dismissed,"  etc. 

The  foregoing  answer  having  been  filed,  on  June  29,  1887, 
the  court  appointed  Mr.  J.  Nevin  HilU  auditor,  to  hear  the  tes- 
timony and  to  report  the  facts  in  the  case,  and  his  opinion 
thereon. 

The  auditor  found  as  facts,  in  substance,  that  from  the  time 
of  his  appointment,  in  August,  1865,  up  to  July,  1872,  Dr. 
Priestley  acted  uninterruptedly  as  trustee  under  the  will  of  Mr. 
Bellas  and  the  appointment  of  the  court,  receiving  from  the 
administrator  c.  t.  a.  moneys  due  Mrs.  Rodrigue  and  paying 
the  same  over  to  her;  that  in  1872,  there  were  disagreements 
between  Mrs.  Rodrigue  and  Dr.  Priestley  relative  to  his  charges 
for  compensation  and  partly  the  result  of  his  refusal  to  pay  her 
the  proceeds  of  the  sale  of  some  real  estate,  to  which  he  was 
advised  she  was  not  entitled ;  that,  upon  these  disagreements. 
Dr.  Priestley  filed  what  was  denominated  a  final  aLj(  ount  and 
made  application  to  the  court  to  be  discharged,  but  his  petition 
was  held  under  advisement  until  a  satisfactory  trustee  could 
be  agreed  upon  and  would  consent  to  take  his  place ;  that  from 
this  time  on  the  administrator  of  the  estate  paid  the  moneys 
due  Mrs.  Rodrigue  directly  to  her,  taking  receipts,  however,  to 
Dr.  Priestley  as  trustee ;  that  "  for  some  reason  unexplained, 
probably  because  Mrs.  Rodrigue  regarded  it  as  unnecessary  and 
a  useless  expense,"  no  trustee  to  relieve  Dr.  Priestley  was  ap- 
pointed or  even  applied  for ;  that  in  the  account  stated  in  1882, 
the  items  were  taken  from  the  annual  accounts  filed  by  the 
administrator;  that  "on  the  debtor  side,  he  charged  the  ac- 
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th  '  cash  received  from  S.  P.  Wolverton,  admiais- 
yh  Bellas '  numerous  items  aggregating  $76,777.95. 
lit  side,  he  gave  credit  for  a  balance  due  from  the 
int,  filed  April,  1872,  $28.16,  and  numerous  items 
d  Mrs.  Ann  C.  Rodrigue '  aggregating,  with  one 
missions  due  accountant,'  of  $1,522.24,  and  another 
lid  the  register  for  passing  account,  the  sum  of 
lowing  a  balance  due  the  accodntant  of  $1,660.40 ;" 
per  dated  April  9,  1878,  signed  by  Mrs.  Rodrigue 
hildren,  acknowledged  and  recorded,  Mr.  Wolver- 
linistrator  c.  t.  a.,  was  authorized  to  pay  directly 
to  Mrs.  Rodrigue  the  one  third  of  the  income,  her 
the  will,  without  the  delay  and  expense  of  the  pay- 
same  through  a  trustee  ;  that  it  was  not  shown 
drigue  had  actual  knowledge  of  the  filing  of  the 
.882,  but  she  hadconsti-uctive  notice  thereof  by 
ment  of  it  by  the  register ;  that  Dr.  Priestley  died 
[),  1883,  and  on  March  23, 1883,  letters  of  admin- 
n  his  estate  were  granted  to  Hannah  H.  Priestley, 


or,  upon  the  facts  found  by  him,  but  briefly  ab- 
re,  reported  the  following  opinion  : 
jation  for  a  review  of  the  account  of  Dr.  Joseph 
istee  of  Ann  C.  Rodrigue,  is  made  under  the  pro- 
3  first  section  of  the  act  of  October  13, 1840,  P.  L. 

oes  not  specifically  mention  accounts  of  testamen- 
,  but  was  evidently  intended  to  include  all  ac- 
which  the  Orphans'  Court  has  jurisdiction.  The 
al  and  should  be  liberally  construed,  and  I  believe 
lough  to  cover  the  present  case, 
on  in  this  case  was  presented  within  five  years 
)cree  confirming  the  trustee's  account ;  it  was  pre- 
)erson  interested,  and  sets  out  that  the  account  is 
that  none  of  the  sums  of  money  with  which  the 
bands  charged  were  in  fact  received  by  him ;  that 
ums  claimed  to  have  been  paid  the  petitioner  were 
ler  by  the  accountant,  and  that  the  accountant  did 
any  services  which  would  entitle  him  to  the  corn- 
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missions  claimed,  viz. :  $1,522.24 ;  that  in  fact  he  did  not  act 
as  trustee  of  the  petitioner  during  the  time  covered  by  the 
account,  but  had  declined  to  do  so.  This  petition  and  specifi- 
cation of  errors,  is  verified  by  affidavit. 

If  these  allegations  of  error,  going  into  the  whole  of  the  ac- 
count, are  sustained  by  the  facts  in  the  case,  is  not  the  peti- 
tioner within  the  act  and  entitled  to  a  rehearing ;  and  is  not  the 
court  bound  to  grant  a  rehearing  of  the  account  and  to  give 
such  relief  as  justice  and  equity  may  require  ?  It  seems  to 
me  this  is  all  there  is  in  the  case  for  the  present.  The  auditor 
may  think  that  the  charge  of  $1,522.24  is  not  excessive,  and  if 
the  accountant  actually  handled  the  money  he  charged  himself 
with,  it  would  be  a  very  modest  charge ;  and  it  may  be  a  mod- 
erate charge  for  responsibility  merely,  considered  by  itself; 
but  this  question  can  arise  only  on  a  review. 

Of  one  thing  there  can  be  no  doubt.  Dr.  Priestley  continued 
to  be  the  legal  trustee  under  the  will  of  Hugh  Bellas  of  Mrs. 
Rodrigue,  by  appointment  of  a  court  of  competent  jurisdiction, 
and  he  was  not  discharged  as  such  until  1882.  During  the 
time  from  1872,  when  he  filed  what  he  designated  as  his  final 
account  and  applied  to  the  court  to  be  discharged,  up  to  1882, 
when  he  was  discharged  on  the  second  petition  after  filing  the 
account  in  controversy,  he  had  a  right  to  demand  and  receive 
the  one  third  of  the  income  or  interest  of  the  estate  of  Hugh 
Bellas  due  Mrs.  Rodrigue,  and  he  was  accountable  for  the  same. 
But  he  did  not  do  so.  He  became  incensed  at  the  allegations 
of  Mrs.  Rodrigue  that  no  trustee  was  necessary,  and  that  his 
commissions  were  too  high  and  a  useless  diminution  of  her  in- 
come. Acting  upon  what  he  deemed  sufficient  provocation,  he 
declined  to  receive  further  remittances  on  account  of  Mrs.  Rod- 
rigue from  the  administrator  of  the  estate.  True,  he  did  not  press 
his  petition  for  discharge  and  allowed  it  to  be  lost  sight  of ; 
but  after  returning  the  administrator's  check  in  1872,  with  the 
declaration  that  he  would  have  nothing  further  to  do  with 
Mrs.  Rodrigue's  affairs,  he  cannot  be  said  to  have  acted  in  any 
sense  as  her  trustee.  Certain  things  he  did  relative  to  the 
business,  but  these  were  only  for  his  own  protection  and  not 
necessarily  for  the  protection  of  the  trust  estate  or  the  benefit 
of  the  cestui  que  trust.  In  fact,  he  did  what  he  determined 
to  do  in  the  fii*st  place,  and  never  changed  his  mind.  He  re- 
fused to  have  anything  to  do  with  Mrs.  Rodrigue  or  her  affairs. 
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is  has  nothing  to  do  with  his  responsibility  as  trustee, 
ems  to  me  to  be  important  in  considering  the  right  to 
imself  with  funds  which  by  his  own  declination  never 
:o  his  hands ;  to  claim  credit  with  payments  which  he 
Eide,  and  to  claim  compeiisation  as  though  he  had  man- 
3  affairs  of  the  estate.  The  account  is  in  that  form, 
itious  and  erroneous  on  its  face.  It  is  true  that  tlie 
taken  by  Mr.  Wolverton,  the  administrator,  were  taken 
h  the  money  had  been  paid  by  Dr.  Priestley,  through  the 
;rator.     But  this  was  as  fictitious  as  the  account  itself, 

in  evidence  that  Mrs.  Rodrigue  objected  to  dealing 
administrator  in  that  way,  and  declined  to  sign  many  of 
ipts.     It  does  not  appear  that  Dr.  Priestley  either  au- 

or  directed  Mr.  Wolverton  to  pay  Mrs.  Rodrigue.  He 
efused  to  receive  and  handle  Mrs.  Rodrigue's  money. 
Iverton  requested  Dr.  Priestley  to  withhold  his  appli- 
)r  discharge  until  another  trustee  could  be  appointed, 
k  receipts  in  Dr.  Priestley's  name  simply  because  he 
the  will  required  the  intervention  of  a  trustee.  After 
jstley's  refusal  to  act,  the  trusteeship  itself  became  a 
xcept  as  to  the  responsibility  of  the  trustee,  and  this 
tee  had  a  right  and  it  was  undoubtedly  his  duty  to 
y  demanding  the  money  due  the  cestui  que  trust  and- 
re  and  pay  it  out. 

uditor  is  of  opinion  that  the  account  is  erroneous  ;  that 
Rations  of  the  petitioner  have  been  sustained  by  uncon- 
1  evidence  and  that  a  review  should  be  granted  as  a 
if  right. 

lel  for  the  respondent  contends  that  the  petitioner  is 
tied  to  a  bill  of  review  in  law  because  she  has  not 
errors  of  law  appearing  on  the  face  of  the  decree,  or 
;ter  that  has  arisen  since  the  decree  of  confirmation,  or 
V  evidence  has  been  discovered,  and  cites  Hartman's 

Pa.  70,  Milligan's  App.,  82  Pa.  395,  and  Scott's  App., 
427.  I  cannot  say  the  petitioner  has  not  averred  er- 
iw  on  the  face  of  the  account.  It  is  necessary  to  aver 
I  the  face  of  the  record  or  in  the  account  merely,  and 
opinion  that  it  is  sufficient  to  aver  that  the  accountant 
ever  received  the  moneys  with  which  he  charged  him- 

upon  which  he  bases  claims  for  commissions,  the  bal- 
Qg  against  the  cestui  que  trust. 
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It  is  also  contended  that  the  allegation  of  want  of  notice  of 
the  filing  of  the  account  has  no  evidence  to  support  it,  that  it 
is  denied  by  the  answer  and  contradicted  by  the  evidence  be- 
fore the  auditor;  and  that,  had  there  been  no  actual  notice, 
the  advertising  of  the  account  by  the  register  is  as  effective 
and  binding  as  actual  notice ;  citing  App  v.  Dreisbach,  2  R. 
287.  It  has  been  found  as  a  fact  that  actual  notice  has  not 
been  shown  or  denied,  but  that  there  was  constructive  notice, 
which  in  law  is  as  binding,  for  all  practical  purposes.  The  act 
of  1840,  however,  does  not  by  its  terras  require  it  to  be  shown 
that  there  was  no  notice,  to  entitle  an  interested  party  to  a  re- 
view. In  the  case  of  Simpson's  App.,  18  W.  N.  175,  which 
arose  in  this  court,  constructive  and  actual  notice  were  shown, 
and  the  petitioner  lived  within  a  few  yards  of  the  register's 
office,  yet  the  court  allowed  a  review  and  the  Supreme  Court 
affirmed  the  decree.  Where  no  intervening  rights  are  affected, 
and  where  no  equities  have  arisen  to  the  contrary,  I  believe 
the  matter  of  notice  to  be  immaterial. 

Counsel  also  contends  that  Dr.  Priestley  could  not  abandon 
the  trust,  and  that  if  he  did  abandon  it,  as  alleged,  it  did  not 
relieve  him  from  the  responsibility  of  the  proper  appropriation 
of  the  funds  by  the  administrator;  citing  Perry  on  Trusts, 
§§  266-268  ;  Webster  v.  Vandeventer,  6  Gray  428  j  11  Paige, 
319.  This  is  undoubtedly  the  law.  If  Mr.  Wolverton  had 
squandered  the  money,  the  trustee  would  have  been  liable  for 
it ;  and,  moreover,  he  could  have  made  no  claim  for  commis- 
sions, and  could  not  have  charged  himself  with  the  funds  as  a 
basis  of  a  charge  against  the  cestui  que  trust.  He  may  have 
estopped  himself  from  charging  anything,  and  I  understand 
that  the  petitioner  claims  that  he  did  so. 

It  is  further  contended  that  it  was  arranged  between  the 
administrator  and  the  trustee  that  from  1872  the  money  should 
be  paid  direct  to  Mrs.  Rodrigue  by  the  administrator  and  re- 
ceipts taken  in  the  name  and  for  the  trustee  by  him.  I  have 
not  been  able  to  find  this.  There  is  no  evidence  before  me 
that  goes  to  show  that  there  was  such  an  agreement.  On  the 
other  hand,  the  trustee  appears  as  insisting  upon  Kis  discharge 
and  merely  delaying  the  matter  for  a  term  when  it  seems  to 
have  been  overlooked. 

Again ;  it  is  contended  that  the  trustee  considered  himself 
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er  April,  1872,  and  down  to  his  final  discharge, 
Ae  for  the  acts  of  Mr.  Wolverton  who  was  merely 
f  Mr.  Wolverton  acted  as  the  agent  of  Dr.  Priest- 
2, 1  would  take  a  different  view  of  the  case,  but  I 
j:  the  evidence  warrants  that  conclusion.  Dr. 
tinned  to  be  the  technical  trustee  after  that  time, 
\t  act. 

ave  now  considered  and  disposed  of  the  questions 
he  case  at  this  stage.  I  must  say,  however,  that 
argely  influenced  by  the  position  of  the  court  and 
Court  in  Simpson's  Appeal,  to  which  I  have  re- 
ems  to  me  the  circumstances  of  the  two  cases  are 

The  allegation  there  was,  that  the  accountant 
himself  with  moneys  which  had  never  come  into 
e  petition  being  presented  by  the  surety  in  the 
id.     This  was  held  to  be  an  error  on  the  face  of 

It  was  also  shown  in  that  case  that  the  surety 
the  filing  of  the  account,  and  by  examining  it  he 
discovered  that  his  principal  was  charged  with  a 
1  for  which  he,  the  surety,  would  be  liable.  He ' 
ccount  to  be  confirmed ;  and  yet  the  court  struck 
I  of  confirmation  and  allowed  a  rehearing,  when  it 
hat  in  fact  the  guardian  had  never  received  the 
the  moneys  with  which  he  was  charged.  In  this 
e  beneficiary  who  is  charged  with  a  balance  and 
pplication  for  a  rehearing.  She  alleges  that  the 
^ed  on  the  debtor  side  of  the  account,  upon  which 
jainst  her  is  predicated,  never  came  into  the  hands 
tant,  and  that  he  never  performed  any  of  the  ser- 
id  by  the  account.  I  cannot  distinguish  the  two 
1  therefore  constrained  to  say  that  in  my  opinion 
confirmation  of  the  account  of  Dr.  Joseph  Priest- 
f  Ann  C.  Rodrigue,  filed  July  15,  1882,  should  be 
and  a  rehearing  of  the  whole  of  said  account 


3eptions  filed  to  his  report  by  the  respondent  were 
the  auditor.  Said  exceptions  being  filed  with  the 
mewed,  the  coui^t.  Rockefeller,  P.  J.,  filed  an 
h  after  reviewing  the  facts  concluded : 
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It  is  strenuously  contended  that  the  confirmation  cannot  be 
opened  and  that  the  petition  ought  to  be  dismissed : 

First,  because  there  is  no  error  of  law  apparent  on  the  face 
of  the  decree.  If  this  is  so,  the  objection  is  a  good  one,  and  I 
admit  that  I  am  not  entirely  clear  in  regard  to  it.  The  facts, 
however,  are,  that  Dr.  Priestley  did  not  in  any  sense  act  as 
trustee  for  Mrs.  Rodiigue,  after  April  9, 1878.  He  having  re- 
fused to  act,  although  not  discharged  by  the  court,  a  written 
agreement  was  put  on  record,  signed  and  executed  by  the  ces- 
tui que  trust,  who  was  sui  juris,  and  her  family,  that  all  mon- 
eys were  to  be  paid  directly  to  her.  After  that  date  all  moneys 
were  paid  directly  to  her  and  not  to  the  trustee,  nor  was  any 
paid  by  him  to  her.  The  account,  however,  on  the  face  of  it, 
shows  that  commissions  were  charged  on  all  sums  paid  after 
that  date.  It  is  claimed  that  this  is  not  error  apparent  on  the 
face  of  the  decree.  I  think  it  is  as  much  so  as  was  the  case  in 
Simpson's  Appeal,  decided  in  this  court  and  affirmed  by  the 
Supreme  Court,  and  I  am  sure  there  are  many  other  cases  in 
the  books  where  the  courts  have  looked  beyond  the  record  in 
the  case,  especially  [into]  other  records  for  the  facts,  in  order 
to  ascertain  whether  there  was  error  apparent  on  the  face  of 
the  record. 

Second,  it  is  claimed  that  there  is  no  new  matter  arising 
subsequent  to  the  decree,  and,  third,  no  after-discovered  evi- 
dence. Dr.  Priestley  had  not  actively  acted  as  trustee  since 
filing  what  he  styled  his  final  account  in  1872,  and  Mrs.  Rod- 
rigue  doubtless  never  expected  another  account  to  be  filed. 
She  lived  in  another  state  and  did  not  discover  that  an  account 
had  been  filed  until  1887,  when  she  was  called  upon  to  pay  the 
balance  in  favor  of  Dr.  Priestley,  as  it  appeared  in  the  account. 
This  balance  arose  from  the  charge  of  the  trustee  for  com- 
missions. Of  course,  the  presumption  is  that  the  legal  notices 
were  given  of  the  filing  of  the  account,  and  therefore  Mrs.  Rod- 
rigue  had  constructive  notice  and  this  perhaps  was  all  that 
was  necessary.  She  was  not  entitled  to  actual  notice.  She 
has  not  produced  what  is  considered  strictly  after-discovered 
evidence,  that  is,  evidence  discovered  since  the  decree^  which 
could  not  by  diligence  have  been  discovered  and  produced  at 
the  time.  But  the  fact  that  she  had  no  actual  notice  of  the 
filing  of  an  account  which  she  had  reason  to  believe  was  not 
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y  and  never  would  be  filed,  will  cause  a  court  to  con- 
ref uUy  all  other  matters  that  may  by  law  afford  relief, 
of  opinion  that  Dr.  Priestley  ought  to  be  allowed  com- 
\  or  compensation  for  responsibility  on  account  of  the 
nd  received  and  paid  out  from  May,  1872,  to  April, 
elusive,  and  that  what  is  said  in  the  per  curiam  opinion 
upreme  Court  in  Stevenson's  Est.,  4  Wh.  103,  is  sound, 
hat  in  this  case  under  the  circumstances,  perhaps  two 
bum  is  suflBcient.  I  am  further  of  opinion  that  from 
ir  April  9,  1878,  no  commissions  ought  to  be  allowed. 

lecree  confirming  the  account  is  opened  and  a  rehearing 
w  of  the  whole  account  granted  as  prayed  for. 

account  was  then  referred  by  the  court  to  Mr.  Hill,  the 
for  re-statement.  On  the  hearing,  testimony  was  sub- 
showing  facts  which  induced  the  auditor  to  report  al- 
e  statements  of  the  account,  one  of  which.  A,  allowed 
)untant  credit  for  commissions  for  services,  responsi- 
x)uble  and  expenses,  including  attorney  fees  due  to  his 
Ivisers,  $1,522.24 ;  the  other,  B,  allowing  credit  to  the 
ant,  separately,  for  the  same  attorney  fees,  and  com- 
\  at  2  per  cent  on  the  amount  of  the  money  received 
3  administrator  c.  t.  a.  and  paid  over  by  him  directly  to 
drigue  from  May  1, 1872,  to  April  9,  1878. 
exceptions  filed  to  this  report  by  both  the  petitioner 
respondent,  the  court  adopted  statement  B,  reported 
uditor,  striking  out,  however,  one  attorney  fee  and  in- 
'  the  commissions  to  3  per  cent,  making  them  amount 
.34.  Thus  modified,  the  statement  B  was  confirmed 
3cree  entered  accordingly. 

ng  the  proceedings  before  the  auditor,  Mrs.  Ann  C. 
e  died,  and  letters  of  administration  upon  her  estate 
mted  to  Ephraim  Cutter,  and  upon  the  entry  of  a  final 
)y  the  court,  Mr.  Cutter,  administrator,  took  the  appeal 
42,  specifying  that  the  court  erred  in  oveiTuling  the 
exceptions  filed  by  the  petitioner,  and  in  allowing  any 
dons  whatever  to  the  accountant. 
Hannah  H.  Priestley,  administratrix,  took  the  appeal 
71,  specifying  that  the  coui-t  erred  in  overruling  the 
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several  exceptions  filed  by  the  respondent,  and  in  opening  and 
reviewing  the  account,  and  reducing  the  commissions  allowed 
to  the  accountant. 

Mr.  S.  P.  Wolverton  (with  him  Mr.  L.  H.  Kase),  for 
Ephraim  Cutter,  administrator,  appellant. 

Mr.  Harold  M.  McClure^  for  Mrs.  Hannah  H.  Priestley,  ap- 
pellant. 

No.  371. 

Opinion,  Mb.  Chief  Justice  Paxson  : 

The  account  of  Dr.  Joseph  Priestley,  which  is  the  cause  of 
the  present  contention,  was  confirmed  absolutely  December  6, 
1882,  And  on  the  11th  day  of  the  same  month  he  was  discharged 
as  trustee  by  the  court  on  his  own  petition.  He  died  on  March 
10, 1883,  and  letters  of  administration  were  granted  to  Han- 
nah H.  Priestley,  the  appellant,  on  March  28, 1883.  More  than 
four  years  after  Dr.  Priestley's  death,  Mrs.  Rodrigue,  the  ap- 
pellee, presented  the  petition  in  this  case  for  a  review  of  his 
account  as  trustee.  The  whole  contention  was  about  a  matter 
of  commissions,  the  trustee  having  charged  $1,522.24,  l)eing 
two  per  cent  upon  the  money  passing  through  his  hands  for  a 
number  of  years.  It  was  alleged  that  for  a  number  of  those 
years  Dr.  Priestley  did  not  actually  receive  and  disburse  the 
money,  owing  to  differences  between  himself  and  Mrs.  Rod- 
rigue, which  it  is  not  necessary  to  refer  to  in  detail ;  that  during 
this  time  he  refused  to  act  as  trustee,  or  to  have  any  business 
intercourse  with  his  cestui  que  trust,  and  the  money  was  paid 
by  S.  P.  Wolverton,  Esq.,  the  administrator,  directly  to  Mrs. 
Rodrigue.  The  receipts  therefor  were  taken  in  the  name  of 
Dr.  Priestley  as  trustee.  The  court  referred  the  petition  to  an 
auditor,  who  took  a  large  amount  of  testimony,  resulting  in 
the  granting  of  the  review,  a  subsequent  re-statement  of  the 
account,  with  a  decree  of  the  court  below  reducing  the  com- 
missions to  $930.84.  The  principal  question  raised  upon  this 
appeal  was  the  propriety  of  granting  a  review.  This  underlies 
the  entire  case. 

After  a  man  has  been  dead  for  four  years,  and  more  than 
four  years  aft-er  the  confirmation  of  his  account  as  trustee,  the 
reasons  should  be  weighty  to  induce  a  court  to  grant  a  review 
and  open  the  account  to  further  litigation.     Especially  should 
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the  delay  be  clearly  and  satisfactorily  accounted  for.  In  such 
case  there  should  be  no  laches :  Scott's  App.,  112  Pa.  427.  In 
her  petition  the  appellee  alleges  that  "  she  resides  in  New  Jer- 
sey, had  no  notice  of  the  filing  of  the  account,  and  only  re- 
cently learned  of  its  existence."  This  averment  is  evasive. 
It  should  have  stated  when  she  learned  of  it.  The  appellant 
in  her  answer  distinctly  avers  that  the  account  "  was  filed  with 
the  actual  and  legal  knowledge  of  the  petitioner."  It  was 
conceded  she  had  legal  notice ;  there  was  no  evidence  as  to 
actual  notice  before  the  auditor,  and  this  point  must  be  dis- 
posed of  upon  the  pleading.  As  no  evidence  was  offered  to 
contradict  the  answer,  it  must  stand  as  conclusive.  This  is 
the  rule  in  equity,  where,  as  here,  the  answer  is  responsive : 
Eaton's  App.,  66  Pa.  483 ;  Rowley's  App.,  115  Pa.  160.  Aside 
from  this,  legal  notice  was  sufficient.  "  The  notice  directed 
by  law  must  be  good  and  effectual,  and  we  ought  not  to  hear 
any  complaints  on  that  subject: "  App  v.  Dreisbach,  2  R.  287. 

It  was  urged,  however,  that  a  review  is  a  matter  of  right 
under  the  act  of  October  18,  1840,  P.  L.  [1841]  1,  if  applied 
for  within  five  years,  and  that  in  such  cases  no  question  of  no- 
tice or  laches  arises.  If  we  concede  the  truth  of  this  position 
it  does  not  affect  the  case.  I  have  not  referred  to  those  mat- 
ters for  the  purpose  of  showing  that  they  would  bar  the  right 
to  a  review  within  five  years.  It  is  not  necessary  in  this  case 
to  decide  such  a  point  or  discuss  it  at  length :  where,  however, 
there  has  been  laches,  and  the  party  complaining  had  both 
legal  and  actual  notice  of  the  filing  of  the  account,  it  would  be 
a  persuasive  reason  why  a  court,  exercising  equity  powers, 
should  move  slowly,  and  see  that  the  case  clearly  comes 
within  the  act  of  1840,  and  refuse  it  altogether  where  the  ap- 
plication is  ex  gratia. 

It  has  been  ruled,  in  a  line  of  cases,  that  an  account  settled 
and  confirmed  can  only  be  reviewed  for  error  of  law  apparent 
on  the  face  of  the  record,  or  for  new  matter  which  has  arisen 
since  the  decree.  As  a  matter  of  grace,  a  review  may  be 
gmnted  for  new  proof,  discovered  after  the  decree,  which 
proof  could  not  possibly  have  been  used  at  the  time  when  the 
decree  was  made :  Story's  Equity,  §  104 ;  Riddle's  Est.,  19  Pa. 
431 ;  Russell's  App.,  34  Pa.  258 ;  Haitman's  App.,  36  Pa.  70 : 
Milligan's  App.,  82  Pa.  389 ;  Scott's  App.,  112  Pa.  427.    This 
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court  early  adopted  these  principles  of  equity  as  applicable 
to  the  act  of  1840,  and  they  have  never  been  departed  from  in 
a  single  instance  to  my  knowledge.  It  was  said  by  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  the  court  in  Hartman's 
Appeal,  supra :  "  The  construction  given  by  the  court  below 
to  the  act  of  October  13, 1840,  was  entirely  accordant  with  that 
which  the  court  has  given  in  numerous  cases.  It  was  first 
announced  in  Riddle's  Est.,  19  Pa.  433,  repeated  in  Bishop's 
App.,  26  Pa.  470.  It  was  also  recognized  in  Stevenson's  App., 
32  Pa.  318,  and  in  Russell's  App.,  34  Pa.  268.  The  construc- 
tion is  now  too  firmly  settled  to  be  disturbed  by  us."  And  the 
authorities  I  have  cited  show  that  the  same  construction  has 
been  maintained  to  the  present  time.  The  rule  in  equity  is, 
that  a  bill  of  review  will  not  lie  for  an  error  of  law,  unless 
such  error  appears  on  the  face  of  the  decree.  Mr.  Justice 
Story,  in  commenting  upon  this  rule  in  Whiting  v.  Bank  of 
the  United  States,  13  Pet.  13,  said :  "  That  is  true,  in  the  sense 
in  which  the  language  is  used  in  the  English  practice.  In 
England  the  decree  always  recites  the  substance  of  the  bill  ajid. 
answer,  and  pleadings,  and  also  the  facts  on  which  the  court 
founds  its  decree.  But  in  America  the  decree  does  not  ordi- 
narily recite  either  the  bill,  answer,  or  pleadings,  and  generally 
not  the  facts  on  which  the  decree  is  founded.  But  with  us 
the  bill,  answer,  and  other  pleadings,  together  with  the  decree, 
constitute  what  is  properly  considered  the  record ;  and,  there- 
fore, in  truth  the  rule  in  each  country  is  precisely  the  same  in 
legal  effect,  although  expressed  in  different  language,  viz.,  that 
the  bill  of  review  mustbe  foimdedon  some  error  apparent  upon 
the  bill,  answer,  and  other  pleadings,  and  decree ;  and  that  you 
are  not  at  liberty  to  go  into  the  evidence  at  large  in  order  to  es- 
tablish an  objection  to  the  decree,  founded  on  the  supposed  mis- 
take of  the  court,  in  its  own  deduction  from  the  evidence."  And 
in  Putnam  v.  Day,  22  Wall.  60,  it  was  said  by  Mr.  Justice 
Bbadlby  :  "  We  think  the  rule  to  be  well  established,  and  a 
wholesome  one,  that  the  proofs  cannot  be  looked  into  on  a  bill  of 
review.  This  was  expressly  held  in  Whiting  v.  Bank,  13  Pet.  6. 
It  follows,  from  what  has  been  said,  that  when  Mrs.  Rod- 
rigue  presented  her  petition  for  a  review  of  Dr.  Priestley's 
accoxmt,  it  was  competent  for  the  court  below  to  examine  the 
entire  record ;  and  if  it  had  appeared  from  the  will  of  Hugh 
Vol.  cxxvii — 28 
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Bellas,  and  the  codicil  thereto,  the  record  of  the  appointment 
of  the  trustee,  the  petitions  for  discharge  and  the  action  of  the 
court  thereon,  the  account  filed  by  the  trustee  and  the  con- 
firmation thereof,  that  an  error  in  law  had  been  committed, 
and  that  such  error  had  been  distinctly  pointed  out  in  the  pe- 
tition, the  court  below  would  have  been  justified  in  granting  a 
review.  Unfortunately  for  the  appellee,  no  error  of  law  is  set 
forth  in  her  petition,  or  appears  anywhere  in  the  record.  It 
was  a  question  of  fact  pure  and  simple,  that  the  accountant 
had  claimed  commissions  on  money  which  had  not  passed 
through  his  hands.  This  was  an  objection  which  could  as  well 
have  been  taken  when  the  account  was  filed,  as  it  could  sever- 
al years  after  its  confirmation  and  the  death  of  the  accountant. 
The  act  of  1840  was  never  intended  to  open  accounts  for  the 
re-trial  of  questions  of  fact,  years  after  they  have  been  passed 
upon  by  a  competent  tribunal.  The  question  of  Dr.  Priestley's 
commissions  was  adjudicated  by  the  Orphans'  Court  years  ago; 
it  was  a  question  distinctly  appearing  upon  the  face  of  the  ac- 
count ;  it  was  a  challenge  to  any  person  objecting  to  come  in 
and  dispute  it.  As  was  said  in  Scott's  Appeal,  supra,  "  Some- 
thing is  due  to  the  finality  of  judicial  proceedings."  As  there 
was  no  error  of  law  upon  the  face  of  this  record,  the  appellee 
was  not  entitled  to  a  bill  of  review  as  a  matter  of  right;  as 
there  was  no  allegation  of  after^iiscovered  testimony,  she  was 
not  entitled  to  it  as  a  matter  of  grace. 

The  learned  judge  below  evidently  relied  upon  Simpson's 
App.,  18  W.  N.  175,  as  authority  for  granting  this  review.  An 
examination  of  that  case,  however,  discloses  the  fact  that  there 
was  one,  if  not  two,  errors  of  law  apparent  upon  the  face  of  the 
record.  The  account  as  guardian  was  prematurely  and  ille- 
gally filed,  and  the  balance  decreed  to  Mary  V.  Simpson  was 
not  coming  to  her,  under  the  terms  of  her  father's  will,  at  the 
time  the  decree  was  made,  and  might  never  have  been  due 
her.  It  follows  that  the  review  in  that  case  was  strictly  in  ac- 
cordance with  our  construction  of  the  act  of  1840.  The  review 
in  this  case  was  a  departure  from  Milligan's  Appeal,  Scott's 
Appeal,  and  the  cases  cited. 

The  decree  of  the  court  below,  granting  a  bill  of 
review,  and  all  proceedings  subsequent  there- 
to, are  reversed  and  set  aside  at  the  costs  of 
the  appellee. 
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No.  242. 
Opinion,  Mb.  Chief  Justice  Paxson: 
This  was  an  appeal  from  the  same  decree  as  Priestley's  Ap- 
peal, just  decided.  In  the  latter  appeal,  we  reversed  the  order 
of  the  court  below  granting  a  review  of  the  account,  and  all 
the  subsequent  proceedings.  The  effect  of  this  is  to  restore 
the  confirmation  of  the  account  in  controversy.  The  court  be- 
low awarded  f  980.34  to  the  accountant  as  commissions,  which, 
together  with  some  other  small  credits,  left  a  balance  due  the 
accountant  of  $1,042.50.  This  allowance  is  assigned  for  error 
upon  this  appeal.  All  that  was  said  in  Priestley's  Appeal  is 
applicable  here.  The  question  is  precisely  the  same,  and  it 
appears  that  neither  party  was  satisfied  with  the  decree  of  the 
court  below.  The  reversal  of  the  decree  in  Priestley's  Appeal 
necessarily  requires  its  affirmance  in  this  appeal. 

The  decree  is  affirmed  upon  the  appeal  of  Eph- 
raim  Cutter,  administrator,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 


APPEAL  OF  THE  COMMONWEALTH. 

[Estate  of  W.  H.  Cooper,  Deceased.] 

FROM  THE  DECREE  OF  THE  ORPHANS'  COURT  OF  PERBY 

COUNTY. 

Argued  May  28, 1889— Decided  June  28, 1889. 

Where  the  land  of  a  decedent  passes  under  the  intestate  laws  to  his 
parents  for  life,  and  at  their  death  to  collateral  heirs,  the  commonwealth 
is  entitled  to  the  collateral  inheritance  tax  upon  the  appraised  value  of 
the  land  less  the  amount  of  the  decedent's  debts  unpaid  by  his  personal 
estate :  the  acts  of  assembly  reviewed. 

Before  Paxson,  C.  J.,  Sterrett,  Greek,  Clark  and 
Mitchell,  JJ. 

No.  250  January  Term  1889,  Sup.  Ct. ;  court  below,  num- 
ber and  term  not  given. 

On  May  24, 1878,  William  H.  Cooper  died  intestate,  unmar- 
ried and  without  issue,  but  leaving  to  survive  him  a  father  and 
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mother,  brothers  and  sisters,  and  the  issue  of  a  brother,  who 
was  deceased.  At  the  time  of  his  death,  the  intestate  was 
seised  in  fee  simple  of  a  tract  of  land  situate  in  Spring  town- 
ship. Perry  Co.,  Pa.,  containing  227  acres,  more  or  less.  Hen- 
ry Cooper,  father  of  the  decedent,  entered  into  and  retained 
possession  of  the  said  real  estate  until  his  death  on  April  21, 
1881,  when  he  was  succeeded  by  Sarah  Cooper,  the  mother, 
who  held  the  same  until  her  death,  which  occurred  on  July  9, 
1884.  After  the  said  real  estate  came  into  the  hands  of  the 
collateral  heirs  at  the  death  of  their  mother,  paiidtion  thereof 
was  made  by  the  Orphans'  Court  of  Perry  county,  and  the  en- 
tire tract  was  awarded  to  Frederick  S.  Cooper,  one  of  the 
brothers  of  the  decedent.  On  April  7,  1888,  Frederick  S. 
Cooper  presented  his  petition  to  the  register  of  Perry  county, 
praying  for  the  appointment  of  an  appraiser  to  ascertain  and  fix 
the  collateral  inheritance  tax  due  the  commonwealth  on  the 
said  tract  of  land,  and  Aaron  M.  Egolf  was  accordingly  ap- 
pointed an  appraiser  for  that  purpose. 

From  the  report  of  the  appraiser,  Frederick  S.  Cooper,  then 
the  owner  of  the  real  estate  appraised,  appealed  to  the  Orphans' 
Court,  alleging  that  the  appraiser  erred  in  assessing  tax  upon 
the  sum  of  $6,256,  instead  of  upon  the  sum  of  $4,656.98. 

The  facts  of  the  case  suflBciently  appear  in  the  opinion  of  the 
court  below,  Baknett,  J.,  filed  May  19,  1888 : 

William  H.  Cooper  died  in  1873,  without. issue,  and  seized 
of  a  tract  of  land  situate  in  Spring  township,  in  this  county, 
containing  about  227  acres.  He  left  surviving  him  his  father, 
his  mother,  and  collateral  heirs.  His  father  died  in  1881,  and 
his  mother  died  on  July  9,  1884.  On  April  7,  1888,  an  ap- 
praiser was  appointed  for  the  purpose  of  ascertaining  the  col- 
lateral inheritance  tax.  He  reported  that  he  had  valued  and 
appraised  the  real  estate  of  which  the  said  William  H.  Cooper 
died  seised  "  at  $28  per  acre,  for  each  and  every  acre  thereof 
of  227  acres,  which  amounts  to  the  sum  of  $6,256,  as  of  the  9th 
day  of  July,  1884,  as  the  sum  on  which  the  collateral  inheri- 
tance tax  is  to  be  assessed."  He  further  reported  the  facts  that 
W.  H.  Cooper  at  the  time  of  his  death  was  indebted  to  his 
father  and  others  in  the  aggregate  amount  of  $2,998.42,  and 
that  after  crediting  the  amount  of  his  personal  estate,  to  wit, 
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$1,899.40,  tliere  resulted  a  deficiency  of  personalty  for  pay- 
ment of  debts  amounting  to  $1,699.02.  Now,  if  this  deficiency 
be  deducted  from  the  valuation  of  the  estate  at  date  of  the 
appraisement,  to  wit,  the  sum  of  $6,256,  there  will  remain 
$4,666.98  as  "  the  clear  value  "  of  said  estate  at  the  death  of 
W.  H.  Cooper. 

The  appraiser  also  reported:  "This  balance  of  $1,699.02, 
was  paid  by  Henry  Cooper,  the  father,  who  was  also  adminis- 
trator of  his  son,  William  H.  Cooper,  deceased,  but  your  ap- 
praiser is  of  opinion  that  inasmuch  as  the  real  estate  descended 
intact  to  the  collateral  heirs,  the  tax  must  be  assessed  upon 
the  said  valuation  of  $6,266,  without  abatement,  with  such  in- 
terest from  July  9,  1884,  the  period  when  the  collateral  heirs 
got  possession,  as  the  law  requires." 

Frederick  S.  Cooper,  a  brother  of  said  decedent,  "appeals 
from  the  valuation  fixed  by  the  appraiser,  alleging  that  the  tax 
should  be  upon  $4,656.98  instead  of  $6,256,  to  the  Orphans' 
Court  of  Perry  county." 

The  determination  of  this  question  of  valuation  depends 
upon  the  construction  of  the  acts  of  assembly  relating  to  the 
subject. 

The  act  of  April  7,  1826,  9  Sm.  L.  146,  made  all  estates 
passing  from  any  person  who  may  die  seised  or  possessed  there- 
of, being  within  this  commonwealth,  to  any  person  or  persons 
other  than  father,  mother,  husband,  wife,  or  lineal  descendants, 
subject  to  a  tax  or  duty  on  the  clear  value  of  such  estates  in 
excess  of  $250,  to  be  paid  for  the  use  of  the  commonwealth. 

The  act  of  April  22,  1846,  §  14,  P.  L.  489,  fixed  said  tax  or 
duty  at  five  per  cent  of  the  clear  value  of  such  estate. 

In  order  to  fix  the  valuation  of  such  estates,  the  twelfth  sec- 
tion of  the  act  of  April  10,  1849,  P.  L.  571,  provides  for  the 
appointment  of  appraisers,  "  whose  duty  it  shall  be  to  put  a 
fair  valuation  on  said  real  estate,"  and  "  to  assess  and  fix  the 
then  cash  value  of  all  annuities  and  life  estates  growing  out  of 
the  same,  upon  which  annuities  and  life  estates  the  collateral 
inheritance  tax  shall  be  immediately  payable  out  of  the  estate 
at  the  rate  of  said  valuation."  The  thirteenth  section  of  said 
act,  provides  that  in  case  of  a  bequest  or  devise  of  any  estate 
for  life,  with  remainder  over  to  collateral  heirs,  immediately 
after  the  death  of  the  testator  the  estate  so  granted  shall  be 
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the  manner  hereinbefore  provided,  and,  after  de- 
valuation of  said  life  estate,  "the  collateral  inheri- 
the  remainder  shall  be  immediately  due  and  pjiy- 
the  register  of  wills  of  the  proper  county.**  And 
th  section  provides  that  on  all  estates  subject  to 
heritance  tax,  if  the  tax  shall  not  be  paid  within 
aterest  shall  then  be  charged  at  the  rate  of  twelve 
annum  on  such  tax,  computing  from  time  of  said 
eath." 

I  apparent,  the  law  recognized  the  estates  for  life 
,inder  as  liable  each  for  its  own  tax,  interest  and 
neither  as  liable  for  the  other ;  and  that  the  taxes 
if e  estate  (excepting  the  exempted  interest  in  favor 
)ther,  etc.)  and  the  estates  in  remainder  were  due 
upon  the  death  of  the  decedent,  and  liable  to  the 
svelve  per  cent  in  default  of  payment.  See  Com- 
V.  Smith,  20  Pa.  100 ;  Commonwealth  v.  Eckert, 

d  the  law  until  the  act  of  March  11, 1850,  P.  L. 
d  that  in  all  cases  of  descent,  bequest  or  devise  to 
r  strangers  in  remainder,  after  the  expiration  of 

life  estates  or  a  period  of  years,  it  shall  be  lawful 
es  so  circumstanced  liable  for  such  tax  to  elect  to 
5ming  into  the  actual  possession  of  the  property 
)llateral  inheritance  tax,  and  in  such  case  to  give 
he  register  for  the  payment  of  said  tax  on  the  per- 

when  they  may  come  into  such  possession,  to- 
six  per  cent  per  annum  interest  on  the  amount  of 
a  the  time  the  same  accrued  until  paid ;  and  the 
eal  estate  shall  remain  a  lien  on  said  real  estate 
bearing  lawful  interest  as  aforesaid.     Thus,  the 

the  tax  by  remaindermen,  which  before  this  act, 

at  the  death  of  the  decedent,  may  now,  at  their 
postponed  until  they  come  into  actual  possession, 
'  security  for  its  payment ;  then,  with  interest  at 
from  the  date  of  decedent's  death.  They  were  in 
relieved  from  the  penalty  until  they  came  into  pos- 
not  from  the  interest. 

e  the  act  of  May  4, 1855,  P.  L.  425,  which,  by  its 
md  without  requiring  the  tenant  in  remainder  "  to 
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elect  to  wait,  provided  that  the  penalty  shall  not  be  charged 
against  him  on  any  collateral  tax  on  any  legacy  or  devise,  un- 
til the  same  shall  come  into  actual  possession  and  enjoyment, 
and  if  such  legatees  or  devisees  shall  elect  to  pay  said  tax  in 
anticipation  of  the  same  coming  into  actual  possession  and  en- 
joyment, the  same  shall  be  received  at  the  then  valuation  of  the 
legacy  or  devise,  deducting  the  value  of  the  life  estate  or  term 
of  years." 

It  is  thus  further  apparent  that,  in  estates  liable  tp  collateral 
tax,  the  commonwealth  is  entitled  to  a  tax  on  the  entire  es- 
tate ;  that  when  the  tenant  for  life  or  years,  being  parent  or 
lineal  descendant,  etc.,  is  exempt  from  liability,  the  whole  tax 
on  the  entire  estate  must  be  paid  by  the  tenant  in  remainder; 
that  in  such  cases  the  time  of  payment  is  postponed  until  the 
estate  comes  into  actual  possession  of  the  tenant  liable ;  that, 
nevertheless,  if  such  tenant  elect,  in  anticipation  to  pay  at  the 
death  of  the  decedent,  the  tax  is  assessable  on  the  then  valua- 
tion of  the  entire  estate,  less  the  value  of  the  estates  for  life  or 
years ;  that  is,  when  the  tenant  of  the  intermediate  estate  is 
not  liable,  the  tenant  in  remainder  has  the  election  either  to  pay 
tax  on  the  entire  estate  with  interest,  when  he  comes  into 
actual  possession,  or  to  pay  at  the  death  of  the  decedent  the 
tax  on  the  then  net  valuation  of  the  estate  in  remainder ;  and 
in  consideration  of  such  anticipated  payment,  her  i-ight  to  a  tax 
on  the  intermediate  estate  is  waived  by  the  commonwealth. 

Thus,  the  law  still  remains,  unless  it  has  been  changed  by 
the  recent  act  of  May  6, 1887,  P.  L.  79.  This  statute  is  enti- 
tled "  An  act  to  provide  for  the  better  collection  of  collateral 
inheritance  taxes."  It  is  chiefly  a  compilation  and  re-enact- 
ment of  all  previous  laws  in  force  on  the  same  subject.  It 
makes  but  little  change,  except  in  the  orderly  arrangement  and 
logical  connection  of  previous  enactments,  omitting  what  has 
been  supplied  and  retaining  the  alterations  so  made,  and  con- 
stitutes now  probably  the  only  statute  law  relating  to  collater- 
al taxes.  The  only  change  affecting  our  present  inquiry  relates 
to  the  commencement  of  interest  on  taxes  for  which  tenants  in 
remainder  are  liable.  The  third  section  provides :  "  That,  in 
all  cases  where  there  has  been  or  shall  be  a  devise,  descent,  or 
bequest  to  collateral  relations  or  strangers  liable  to  the  collat- 
eral inheritance  tax,  to  take  effect  in  possession,  or  come  into 
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actual  enjoyment  after  the  expiration  of  one  or  more  life  es- 
tates, or  a  period  of  years,  the  tax  on  such  estate  shall  not  be 
payable,  nor  interest  begin  to  run  thereon,  until  the  person  or 
persons  liable  for  the  same  shall  come  into  actual  possession  of 
such  estate  by  the  termination  of  the  estate  for  life  or  years, 
and  the  tax  shall  be  assessed  upon  the  value  of  the  estate  at 
the  time  the  right  of  possession  accrues  to  the  owner  aforesaid ; 
provided  that  the  owner  shall  have  the  right  to  pay  the  tax  at 
any  time  prior  to  his  coming  into  possession,  and  in  such  cases 
the  tax  shall  be  assessed  on  the  value  of  the  estate  at  the  time 
of  payment  of  the  tax,  after  deducting  the  value  of  the  life 
estate  or  estate  for  years."  Thus  the  interest  which,  before 
this  statute,  began  to  run  at  the  death  of  the  decedent,  now  be- 
gins when  the  tenant  in  remainder  has  the  right  of  actual  pos- 
session. The  twelfth  section  re-enacts  the  law  previously  in 
force  regulating  the  appraisement  for  purposes  of  collateral 
tax ;  and  the  first  section  continues  the  provision  that,  on  all 
estates  subject  thereto,  the  tax  shall  be  *'  five  dollars  on  every 
hundred  dollars  of  the  clear  value  of  such  estates." 

Bu^  the  appraiser  was  of  the  opinion  that,  because  the  real 
estate  descended  intact  to  collateral  heirs,  the  tax  must  be  as- 
sessed upon  the  valuation  of  the  real  estate,  without  abatement 
of  the  debts  owing  by  the  decedent  at  the  time  of  his  death. 
This,  however,  would  exclude  any  room  for  the  application 
of  "  clear  value,"  and  is  inconsistent  with  the  legislative  intent 
in  imposing  the  tax.  This  tax  at  first  became  due  upon  the 
death  of  the  decedent.  His  debts  were  then  a  lien  against  his 
real  estate,  and  the  law  authorized  the  land  to  be  sold,  if  nec- 
essary, for  their  payment.  The  surplus  only  was  liable  to  the 
tax.  It  is  to  be  assessed,  not  upon  the  pecuniary  value  of  the 
land  coming  to  the  tenant  in  remainder,  but  upon  the  clear 
value  of  the  estate  passing  from  the  person  who  may  die  seised 
thereof.  If  an  unmarried  son  purchase  a  farm  for  $6,000,  and 
having  paid  but  $2,000,  dies,  leaving  it  to  pass  to  his  father  in- 
cumbered with  the  remaining  $4,000,  and  then  to  a  brother 
after  the  father  has  extinguished  the  debt,  and  it  is  now  valued 
at  $6,000  by  the  collateral  appraiser,  this  is  to  tax,  not  the  estate 
that  passed  from  the  son,  but  the  different  estate  three  times 
as  great  that  passed  from  the  father.  But  if  it  is  the  father's 
estate,  it  should  pass  from  him  to  his  other  sons  free  from  any 
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such  tax  whatsoever.  It  is  the  same  land  that  passes  to  the 
tenant  m  remainder,  but  not  the  same  estate ;  and  it  is  the  es- 
tate that  is  to  be  valued  and  appraised,  and  not  the  land.  An 
estate  in  land  is  the  interest  which  the  tenant  hath  therein, 
and  for  collateral  tax  purposes ;  this  is  measured  by  its  "  clear 
value,"  and  not  by  extent  of  title.  This  is  consistent  with  the 
provisions  directing  the  valuation  of  the  several  estates  for  life 
and  in  remainder.  Thus,  when  the  tenant  for  life  is  a  stranger, 
the  value  of  his  estate  is  fixed  by  the  appraisement.  It  de- 
pends upon  the  clear  value  of  the  estate  passing  to  him  as  af- 
fected by  its  probable  duration.  When  once  ascertained,  it 
remains  as  to  him  unchangeable :  Commonwealth  v.  Freedley, 
21  Pa.  33. 

If  the  tenant  in  remainder  desired  "  to  pay  the  tax  at  any 
time  prior  to  his  coming  into  possession,"  it  is  to  be  "  assessed 
on  the  value  of  the  estate  at  the  time  of  the  payment  of  the 
tax,  after  deducting  the  value  of  the  life  estate  or  estate  for 
years."  The  value  of  his  estate  depends  upon  the  clear  value 
of  the  estate  that  passes  from  the  person  who  died  seised,  and 
the  probable  duration  of  the  preceding  life  estate.  If  the  life 
tenant  is  old,  or  if  his  estate  has  already  been  enjoyed  for  a 
number  of  years,  the  tenant  in  remainder  will  not  be  kept  out 
of  his  inheritance  so  long  as  otherwise,  and  the  value  of  his 
estate  would  be  the  greater.  When,  therefore,  the  act  declares 
that  the  tax  shall  be  assessed  upon  the  value  of  the  estate,  at 
the  time  the  right  of  possession  acci-ues  to  the  owner,  or  that 
^'  the  tax  shall  be  assessed  on  the  value  of  the  estate  at  the 
time  of  the  payment  of  the  tax,"  it  refers  to  the  then  quantum 
of  the  estate,  after  deducting  the  life  estate,  and  not  to  the 
value  of  the  land,  which  may  be  a  very  different  estate  from 
that  which  passed  fi-om  the  decedent.  The  act  of  1887  simply 
provides  for  the  better  collection  of  collateral  inheritance  taxes. 
No  other  puipose  is  expressed  in  its  title.  It  does  not  subject 
any  other  or  different  estates  to  the  tax  than  is  provided  in 
previous  statutes ;  if  it  did,  it  would  be  amenable  to  constitu- 
tional objection.  It  is  still  the  estate  passing  from  the  deceased 
proprietor,  that  is  liable  to  the  tax,  and  that  is  the  estate  as  it 
existed  at  the  death  of  said  proprietor.  That  estate  consisted 
in  the  "  clear  value  "  of  the  real  and  personal  property  of  which 
said  proprietor  died  seised  and  possessed :  Commonwealth  v. 
Eckert,  supra. 
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opinion,  therefore,  that  the  tax  should  be  assessed 
.98.  Five  per  cent  of  the  $4,656.98  is  the  tax 
ue  and  payable  to  the  use  of  the  commonwealth 
J84.  This  is  the  sum  of  $232.85.  This  tax  is  lia- 
nalty  of  interest  at  the  rate  of  twelve  per  centum 
te.  But,  as  we  understand  that  a  part  of  this  tax 
i,  the  parties  liable  are  entitled  to  credit  accord- 
e  will  enter  the  following  decree :  .    .    ... 

laving  been  entered  in  accordance  with  the  fore- 
n,  the  commonwealth  took  this  appeal,  alleging 
•t  erred  in  assessing  collateral  inheritance  tax  upon 
^,666.98,  instead  of  $6,256,  the  value  of  the  real 
it  came  into  the  possession  and  actual  enjoyment 
)ral  heirs. 

68  H.  Smiley  (with  him  Mr.  W.  S.  Kirkpatrick^ 
neral),  for  the  appellant. 

Sponsler  and  Mr.  B.  F.  Junkin^  for  the  appellee, 
ird. 

am: 

)n  of  the  learned  judge  below  is  so  full  and  satis- 

we  affirm  this  decree  for  the  reasons  there  given 

Decree  affirmed  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 


SL  CALDWELL  v.  CHARLES  MILLER. 

?HB  COUBT  OF  COMMON  PLEAS  OF  NOBTHXTMBEB- 
LAND  COUNTY. 

Argued  May  28, 1889— Decided  June  28, 1889. 

between  persons  engaging  in  business  that  each  is  to  share 
IB  profits  as  such,  constitutes  them  partners  as  to  third  per- 
er  their  arrangement  may  be  between  themselves ;  and  in 
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an  action  against  them,  as  partners,  to  recover  the  price  of  goods  sold 
after  the  date  when  the  agreement  was  to  expire,  it  is  not  error  to  in- 
struct the  jury  that  if  they  find  the  defendants  continued  to  do  business 
under  the  agreement,  they  were  liable  as  copartners. 

Before  Paxson,  C.  J.,  Steeeett,  Geeen,  Claek  and 
Mitchell,  JJ. 

No.  275  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  820 
May  Term  1884,  C.  P. 

On  March  29, 1884,  Samuel  Caldwell  filed  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  against  him,  in  favor  of 
Charles  Miller.  The  action  had  been  brought  against  George 
Keiffer  and  Samuel  Caldwell,  trading  as  Keiffer  &  Co.,  but 
Caldwell  alone  was  served.  In  the  Common  Pleas  the  plaint- 
iff declared  against  Caldwell  alone.    Issue. 

At  the  trial  on  December  17, 1888,  when  the  plaintiff  offered 
proof  that  on  July  18, 1882,  he  had  sold  and  shipped  leather 
to  Keiffer  &  Co.,  to  the  amount  of  $205.21,  the  defendant's 
counsel  objected,  on  the  ground  that  the  jury  had  been  sworn 
against  Samuel  Caldwell  alone,  and,  there  being  no  service  on 
George  Keiffer  and  no  offer  on  the  part  of  the  plaintiff  to  show 
that  Caldwell  formed  the  company,  the  offer  was  irrelevant  and 
incompetent  to  charge  Caldwell  with  any  part  of  the  biU. 

The  declaration  was  then  amended,  charging  Keiffer  &  Co., 
and  the  offer  was  admitted  and  exceptions  sealed  to  defendant. 

George  Keiffer,  called  by  the  plaintiff,  as  if  on  cross-exam- 
ination, testified  that  the  shipment  of  goods  was  received  by 
Keiffer  &  Co.  Being  examined  by  the  defendant's  counsel,  he 
testified  that  he  composed  the  firm  of  Keiffer  &  Co.,  himself, 
and  Samuel  Caldwell  had  no  interest  in  that  firm. 

Plaintiff  then  offered  a  sealed  agreement  dated  January  1, 
1880,  between  Samuel  Caldwell  and  George  Keiffer,  the  exe- 
cution of  which  was  admitted,  to  be  followed  by  evidence  to 
show  that  the  relation  created  by  the  agreement  continued  and 
existed  at  the  time  the  bill  of  goods  in  suit  was  sold  and  de- 
livered. 

The  defendant's  counsel  objected :  (1)  The  paper  does  not 
prove  or  show  a  partnership  existing  between  Keiffer  and 
Caldwell  at  any  time ;  (2)  It  proves  a  contract  of  hiring  which 
was  to  continue  one  year,  and  expired  by  limitation  more  than 
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one  year  before  the  creation  of  the  debt  in  suit ;  (3)  It  would 
have  no  tendency  to  establish  a  partnership  between  Keiffer 
and  Caldwell  at  the  time  of  the  contracting  of  the  debt. 

The  offer  was  admitted  under  exception  to  the  defendant, 
and  the  paper  read  to  the  jury  as  follows : 

"  Be  it  known  to  all  to  whom  this  may  come  that  Samuel 
Caldwell,  of  the  borough  of  Watsontown,  and  state  of  Penn- 
sylvania, has  now  entered  into  the  currying  business  and  all 
its  branches,  and  that  it  is  hereby  agreed  and  determined  that 
the  said  Samuel  Caldwell  will  continue  in  the  said  currying 
business  for  the  term  of  one  year  from  the  date  hereof,  and 
that  said  Caldwell  will  employ  George  Keiffer,  of  Allegheny 
city,  state  aforesaid,  as  foreman  and  manager  in  said  currying 
business  with  Caldwell's  approval.  In  consideration  of  the 
said  George  Keiffer's  whole  service,  skill,  trade  and  good  will 
as  manager,  he  is  to  have  after  deducting  all  expenses,  tools, 
labor,  stock,  merchandise,  loss  if  by  bad  sales  or  debts  and 
rents,  the  said  Keiffer  is  to  have  one  half  of  any  profits.  The 
profits  to  be  ascertained  by  the  books  kept  by  Caldwell  and  by 
inventory  of  tools,  fixtures  and  stock,  quarter  yearly  on  first 
of  April,  July,  October  and  January,  and  that  said  Caldwell  is 
to  have  One  dollar  and  Fifty  cents  per  day  ($1.50)  for  his  ser- 
vices and  use  of  team,  and  is  to  furnish  capital  for  the  amount 
of  Five  thousand  dollars  to  be  used  in  the  currying  business. 
And  at  the  expimtion  of  the  said  term  of  1  year,  if  Caldwell 
elects  to  quit,  the  amount  [he]  invested  is  to  be  [received]  by 
Caldwell  and  only  profits  to  be  divided  share  and  share  alike." 

Other  testimony  was  introduced  by  the  plaintiff  as  proposed 
in  the  offer. 

The  defendant  introduced  testimony  from  which  it  was 
claimed  that  he  was  not  a  partner  in  the  firm  under  the  fore- 
going agreement ;  and  at  all  events  the  partnership,  if  there 
had  been  one,  terminated  on  December  81, 1881,  when  he  re- 
tired from  the  business  and  leased  his  shop,  tools  and  fixtures 
in  writing  to  Keiffer,  who  had  alone  continued  in  the  business. 

At  the  close  of  the  case  on  the  testimony,  the  court,  Rocker- 
feller,  P.  J.,  charged  the  jury,  inter  alia,  as  follows : 

[We  think,  and  so  instruct  you,  that  the  terms  of  the  arti- 
cles of  agreement  between  Samuel  Caldwell  and  George  Keif- 
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fer,  that  each  was  to  share  in  the  profits,  made  them  partners, 
as  to  third  persons,  although  they  may  not  have  been  so  as 
between  themselves.]  *  That  question  being  disposed  of,  the 
important  question  seems  to  be,  and  it  is  one  entirely  for  the 
determination  of  the  jury,  whether  these  two  men,  George 
Keiffer  and  Samuel  Caldwell,  were  doing  business  in  the  month 
of  June  or  July,  1882,  under  the  provisions  of  the  terms  of  the 
articles  of  agreement  between  them. 

The  defendant  requests  the  court  to  charge  the  jury  : 
1.  That  as  the  plaintiff's  bill  was  contracted  July  18,  1882, 
and  the  plaintiff  not  having  shown  that  he  knew  of  the  agree- 
ment made  between  Samuel  Caldwell  and  George  Keiffer,  there 
could  be  no  partnership  by  implication  of  law  as  to  the  plaintiff, 
which  would  bind  Samuel  Caldwell. 

Answer :  If  Geo.  Keiffer  and  Samuel  Caldwell  were  doing 
business  under  the  agreement  referred  to,  at  the  time  the  plaint- 
iff's bill  was  contracted,  I  do  not  answer  this  point  as  requested. 
As  I  have  said  in  the  general  charge,  the  agreement  made  be- 
tween Samuel  Caldwell  and  George  Keiffer,  constituted  them 
partners  as  to  third  persons,  and  if  there  was  no  other  agree- 
ment between  them,  and  the  jury  find  that  they  continued  to  do 
business  under  that  agreement,  to  and  at  the  time  the  plaintiff's 
bill  was  contracted,  in  the  firm  name  of  Keiffer  &  Co.,  then  I 
am  of  opinion,  and  so  charge  you,  that  Samuel  Caldwell  would 
be  liable.^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$271.90.  A  rule  for  a  new  trial  having,  been  discharged,  judg- 
ment was  entered  on  the  verdict,  when  the  defendant  Cald- 
well took  this  writ, 'assigning  as  error : 

1.  The  answer  to  defendant's  point.^ 

2.  The  part  of  the  charge  included  in  [  ]  * 

Mr.  S.  B,  Boyer^  for  the  plaintiff  in  error. 

Mr.  Lorenzo  Everitt  and  Mr.  C.  JR.  Savidge^  iov  the  defend- 
ant in  error,  were  not  heard. 

PebCurla3I: 

This  record  presents  the  single  question  whether  the  agree- 
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ment  between  Samuel  CaldweU  and  George  KeifEer,  dated 
January  1,  1880,  constituted  them  partners  as  to  third  persons. 
It  was  not  contended  that  it  created  a  partnership  inter  sese. 
As  the  agreement  was  in  writing  its  construction  was  for  the 
court.  By  the  terms  of  the  contract  the  profits  were  to  be  di- 
vided between  them,  "  share  and  share  alike."  It  would  be  an 
affectation  of  industry  to  review  the  cases  upon  this  subject. 
That  was  done  carefully  and  exhaustively  by  Justice  Shars- 
WOOD  in  Edwards  v.  Tracy,  62  Pa.  374,  where  it  was  held  that 
"  a  participant  in  profits  directly  as  such  is,  as  to  third  persons, 
a  partner,  whatever  may  be  the  arrangement  between  the  part- 
ners : "  citing  Gill  v.  Kuhn,  6  S.  &  R.  887  and  Churchman  v. 
Smith,  6  Wh.  148.  We  can  see  no  useful  end  to  be  attained 
by  the  discussion  of  a  principle  of  law  that  is  thoroughly  well 
settled. 

Judgment  affirmed. 


MARY  J.  STICKER  ET  AL.  v.  H.  M.  OVERPECK. 

ERROR  TO  THE  COURT  OP  COMMON  PLEAS  OP  N0RTHT7MBBR- 
LAND  COUNTY. 

Argued  May  28, 1889— Decided  June  28, 1889. 

(a)  In  an  action  on  an  entire  contract,  whereby  the  plaintiff  agreed  to  do 
the  plumbing  in  the  defendant's  houses  and  to  furnish  the  materials, 
including  specified  kinds  of  closets  and  heaters,  the  whole  to  be  done  in 
a  workmanlike  manner,  the  evidence  as  to  the  plaintifTs  compliance 
Tvitli  the  contract  being  conflicting,  it  was  not  error  for  the  comt  to  in- 
stinct the  jury  in  the  general  charge  and  in  answer  to  points : 

1.  That  if  tlie  plaintiff  acted  honestly,  and  in  good  faith  substantially  per- 
fonned  tlie  conti*act,  that  was  sufficient,  and,  if  in  certain  minor  paitic- 
ulai*8  the  contract  was  not  complied  with,  the  jury  might  deduct  fi*om 
the  plaintiff's  damages,  the  difference  between  the  value  of  the  work  as 
it  was  turned  over  to  the  defendant,  and  what  it  would  cost  to  have  it 
completed  in  strict  conformity  with  the  contract. 

2.  Nor,  in  such  case,  wjis  it  en*or  to  charge,  substantially,  that,  under  the 
plea  of  set-off  the  juiy  might  set  off  against  the  plaintiff's  claim  the  loss 
and  damage,  if  any,  occasioned  to  the  defendant  by  the  plaintiff's  de- 
fault, but  that  they  could  not  render  a  verdict  for  the  defendant  for  an 
excess  of  such  loss  and  damage  over  the  plaintiff's  claim,  if  they  should 
find  such  excess. 
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Before  Paxson,  C.  J.,  Steerett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  318  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  349 
May  Term  1884,  C.  P. 

On  April  14,  1884,  H.  M.  Overpeck  brought  assumpsit 
against  Mary  J.  Sticker  and  Isaac  Sticker,  her  husband,  to  re- 
cover on  certain  contracts  for  work  done  and  materials  fur- 
nished in  the  erection  for  Mary  J.  Sticker  of  a  building  divided 
into  three  dwellings,  and  for  extra  work  and  materials.  Pleas, 
non-assumpsit,  payment,  payment  with  leave,  and  set-oiBE. 

By  one  contract,  the  plaintiff  agreed,  for  the  sum  of  $550,  to 
furnish  the  materials  and  do  the  plumbing  and  gas  fitting,  and 
to  furnish  a  "  novelty  or  splendid  "  heater  for  each  house,  with 
all  the  attachments,  the  heaters  being  guaranteed  to  heat  the 
dwellings  in  a  satisfactory  manner,  and  in  case  they  failed 
to  do  so,  to  be  replaced  by  others ;  also,  to  put  in  three  Phil- 
adelphia water  closets  latest  improved ;  all  to  be  done  in  a 
workmanlike  manner.  By  the  other  contract,  plaintiff  agreed 
to  put  in  a  tin  roof,  complete,  and  in  a  workmanlike  manner, 
for  $250.  Plaintiff  claimed  the  amount  of  the  two  contracts 
and  also  $223.70  for  extra  work  and  materials.  $225.73  was 
admitted  to  be  due,  and  judgment  was  taken  therefor.  This 
suit  was  for  the  balance. 

In  defence,  the  defendant  contended  as  follows :  That  the 
plaintiff  failed  to  complete  the  contracts  at  the  time  agreed 
upon,  whereby  she  lost  tenants  who  had  engaged  to  take  the 
houses  at  a  specified  time ;  that  the  plumbing  was  so  defec- 
tively done  that  the  dwellings  were  rendered  untenantable,  and 
the  water  closets  furnished  were  not  the  kind  agreed  upon*; 
that  the  heaters  furnished  were  not  the  kind  agreed  upon, 
were  second  hand,  not  new,  and  did  not  suflBciently  heat  the 
dwellings,  so  that  the  defendant  was  obliged  to  remove  them 
and  substitute  stoves ;  and  that  the  plaintiff  failed  to  put  up 
troughs  around  the  roof,  as  required  by  the  contract.  The  de- 
fendant, and  witnesses  called  by  her,  testified  in  support  of  her 
contentions,  and  she  therefore  claimed  that  as  the  contracts 
were  entire,  and  had  not  been  fulfilled  by  the  plaintiff,  he  could 
Qot  recover. 

The   plaintiff  introduced  his   own   testimony  and  that  of 
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tnesses  called  by  him,  to  the  effect  that  he  had  sub- 
5omplied  with  his  contracts,  and  that  the  interference 
intiff  and  her  changes  of  the  plans  had  caused  him 
I  to  the  amount  claimed  by  him. 

rt.  Rockefeller,  P.  J.,  charged  the  jury,  inter  aKa, 


ition  to  these  contracts,  the  plaintiff  claims  for  cer- 
which  he  alleges  was  extra  work ;  that  is,  work  in- 

and  outside  of  these  contracts.  You  heard  his 
and  the  testimony  of  his  witnesses.  He  testified,  as 
ecollect,  that  he  did  fulfil  and  substantially  perform 

contracted  to  perform,  and  furnished  all  the  mate- 
cordance  with  the  terms  of  the  agreements  or  con- 

v^een  the  parties Now  you  have  heard  the 

of  Mrs.  Sticker  and  her  daughter  and  the  other  wit- 
you  will  determine  from  all  the  evidence  in  the  case 
le  plaintiff  did  perform  his  contracts.  And,  whilst 
as  I  have  stated,  yet  the  law  is  founded  on  reason, 
,t  is  required  of  a  party  who  makes  a  contract  is  that 
ibstantially  perform  it.  If  he  goes  on  to  finish  his 
onestly  and  in  good  faith  and  does  so  substantially, 
here  may  be  some  slight  matters  that  he  has  not  per- 
t  he  may  recover,  and  the  question  as  to  whether  he 
ly  performed  his  contract  or  not,  is  a  matter  to  be 
I  by  the  jury  from  the  evidence  in  the  case. 
'  to  make  my  meaning  plain  in  relation  to  this  mat- 
refer  you  to  a  few  cases  decided  by  the  Supreme 
here  are  many  of  them,  but  a  few  will  suffice.  In 
f  Chambers  v.  Jaynes,  4  Pa.  39,  it  was  held :  "  A 
iho  has  substantially  and  bona  fide  complied  with 
mts  on  his  part,  in  a  written  contract,  is  not  pre- 
slight  omissions  from  receiving  a  fair  compensation, 
bo  such  contract,  where  the  breaches  can  be  paid  in 
That  was  a  contract  for  the  erection  of  a  building, 
Ige  trying  the  case  said  this :  "  The  trifling  omissions 
[  coat  of  paint,  on  some  of  the  window  shutters  and 
a  grate  in  a  cellar  window,  could  be  supplied  at  any 
ut  injury  or  annoyunce  to  the  tenants."     In  the  case 
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of  Preston  v.  Finney,  2  W.  &  S.  53,  it  was  held :  "  An  action 
upon  a  written  contract,  to  recover  the  price  of  certain  labor 
and  services  performed,  will  not  be  defeated  by  proof  that  the 
plaintiJBf  failed  in  some  slight  particulars  in  his  performance,  if 
it  appear  that  he  acted  with  a  bona  fide  intention  of  fulfilling 
his  whole  contract,  and  the  other  contracting  received  the  fruit 
of  his  labor  as  performed."  That  was  a  case  of  a  contract  to 
deliver  logs,  and  the  Supreme  Court  said :  "  The  contract  was 
a  very  precise  one.  It  specified  not  only  the  number  of  logs 
and  time  of  delivery,  but  the  mode  of  cutting,  quality  of  them, 
the  width  to  be  not  less  than  thirteen  inches  at  the  top  end 
and  the  smallest  logs  not  to  be  crooked,  to  be  sixteen  feet  long, 
and  not  to  be  split  in  getting  them  down  the  hill.  If  the 
plaintiffs  really  and  bona  fide  endeavored  to  fulfil  the  contract, 
and  thought  they  had,  but  from  accident  or  otherwise  some 
did  not  measure  to  the  width  provided  for,  and  were  rejected 
as  defective  too  late  in  the  season  to  supply  them,  and  the  de- 
ficiency was  no  more  than  a  small  portion  of  the  number  stip- 
ulated," etc.  In  that  case  the  plaintiff  was  allowed  to  recover, 
although  there  was  some  defect  in  the  logs  and  they  did  not 
entirely  come  up  to  the  contract.  I  will  refer  only  to  one 
more  case,  that  of  Ellis  v.  Lane,  85  Pa.  265 :  "  The  defendants 
contracted  to  rebuild  a  mill  '  to  be  furnished  with  machinery 
in  all  respects  similar  to  that  in  the  mill  burned.'  The  plaint- 
iff contended  that  this  was  intended  to  mean  all  the  machinery 
in  the  mill,  whether  in  use  or  not.  The  court  found  that  nearly 
all  the  machinery  for  which  the  plaintiff  claimed  damages  had 
gone  out  of  use  or  been  laid  aside,  and  that  the  only  machinery 
in  contemplation  of  the  parties  was  that  in  actual  use  when 
the  fire  occurred,  and  that  having  been  placed  therein,  the  con- 
tract was  substantially  performed."  That  was  a  case  which 
was  submitted  to  the  court  to  be  tried  by  the  judge  without  a 
jury,  and  Justice  Sterrett,  in  referring  to  the  finding  of  the 
judge  before  whom  the  case  was  tried,  said:  "He  further 
found  that  the  contract  had  been  substantially  performed  by 
the  defendants  and  that  the  greater  part  of  the  work  was  fairly 
done ;  but,  for  defects  in  the  frame  work,  roof,  etc.,  he  de- 
ducted $500  from  the  price  agreed  upon  by  the  parties." 

So  you  see,  gentlemen  of  the  jury,  it  becomes  important  for 
you  under  the  evidence  in  this  case  to  determine  whether  the 
Vol.  cxxvii— 29 
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plaintiff  substantiaUy  performed  his  part  of  the  agreements  in 
evidence.  If  he  did  not,  but  only  performed  the  contracts  in 
part,  he  cannot  recover  the  price  agreed  upon  in  th6  contracts ; 
but  if,  on  the  other  hand,  you  find  that  he  substantially  per- 
formed the  agreements,  then  we  think  he  is  entitled  to  recover. 
Now,  you  heard  the  testimony  of  Mrs.  Sticker  and  her  wit- 
nesses in  regard  to  many  of  the  items,  water  closets,  for  in- 
stance. She  claims  they  were  not  in  accordance  with  the 
contract ;  that  they  were  not  the  latest  Philadelphia  improved ; 
that  they  were  not  such  water  closets  as  were  to  be  furnished 
and  put  in  her  house  under  the  contract  in  evidence.  But  if 
these  are  only  slight  and  immaterial  matters,  the  plaintiff,  as  I 
have  shown  you,  would  still  be  entitled  to  recover,  the  jury  of 
course  making  proper  deductions  from  the  contract  price  for 
any  damages  sustained  by  her  by  reason  of  the  plaintiff  not 
fully  complying  with  his  contract.  The  jury  in  such  case 
should  deduct  whatever  it  would  cost  to  put  those  slight  mat- 
ters in  place,  in  accordance  with  the  terms  of  the  contract  of 
the  parties.]  * 

The  plaintiff  asks  the  court  to  instruct  the  jury : 

2.  The  measure  of  damages  in  the  plumbing  work  is  what  it 
would  cost  or  the  value  of  what  it  would  cost  to  put  it  in  the 
condition  contracted  for. 

Answer :  This  is  correct,  if  the  jury  find  that  there  was  a 
substantial  compliance  with  the  contract  on  the  part  of  the 
plaintiff.* 

4.  *If  the  plumbing  work  was  defective,  it  was  the  duty  of 
Mrs.  Sticker,  the  defendant,  to  proceed  without  delay  to  have 
the  defects  remedied  and  the  job  complete,  and  the  measure 
of  damages  can  be  no  more  than  the  difference  between  the 
value  at  the  time  it  was  turned  over  to  the  defendant  and  the 
value  when  complete,  or,  in  other  words,  the  cost  of  making  it 
as  contracted  for,  if  it  was  not  so. 

Answer :  If  the  jury  find  that  the  plaintiff  acted  honestly  and 
in  good  faith  and  substantially  performed  the  contract,  this 
point  is  correct.* 

By  the  defendant,  the  court  is  asked  to  charge : 

6.  The  plaintiff,  having  undertaken  by  his  contract  to 
furnish  three  water  closets,  one  for  each  house,  called  Philadel- 


Digitized  by 


Google 


STICKER  V.  OVERPECK.  451 

Charge  of  Court  below. 

phia  water  closets  with  latest  improvements,  and  the  uncontra- 
dicted evidence  being  that  he  furnished  only  one  such  closet, 
the  contract  being  an  entire  one  for  the  gas  fitting,  plumbing 
and  heating  for  $550,  he  cannot  recover  in  this  suit  anjrthing 
on  account  of  said  contract. 

Answer :  This  point  is  affirmed,  but  I  refer  the  jury  to  the 
evidence  in  relation  to  the  furnishing  of  the  water  closets,  and 
leave  it  to  you  to  determine  whether  the  plaintiff  did  in  good 
faith  substantially  perform  the  contract.' 

6.  The  contract  contemplates  new  material,  and  if  the  jury 
believe  that  plaintiff  ^furnished  defendant  second-hand  heaters, 
without  her  knowledge  or  consent,  the  $550  contract  was  not 
complied  with  and  there  can  be  no  recovery  on  the  same. 

Answer :  This  point  may  be  affirmed.  The  jury,  however, 
is  referred  to  the  evidence  in  relation  to  the  heaters;  that 
they  had  been  in  use  but  a  very  few  weeks,  and  if  they  were 
substantially  new  and  the  plaintiff  in  good  faith  substantially 
performed  his  contract,  I  cannot  say  there  can  be  no  recovery 
on  the  same.* 

7.  If  the  juiy  believe  that,  by  reason  of  bad  plumbing  and 
defects  in  the  heaters,  the  defendant  was  obliged  to  procure 
other  means  of  heating  her  house,  and  to  spend  money  in  re- 
pairing and  trying  to  remedy  the  defects  in  plumbing,  to  try 
to  make  the  house  tenantable  and  safe  to  live  in,  and  that  by 
reason  of  such  defective  heaters  and  plumbing  the  defendant 
sustained  a  loss  of  tenants  who  had  rented,  and  thereby  a  loss 
of  rents,  the  amount  of  such  losses  and  damages  can  be  set  off 
against  the  plaintiff's  claim ;  and  if  the  amount  of  suoh  loss 
and  damages,  with  the  $675  paid,  are  found  to  exceed  the 
amount  of  the  plaintiff's  claim,  the  jury  should  render  a  verdict 
in  favor  of  the  defendant  for  the  sum  or  amount  which  the 
said  losses  and  damages  exceed  the  plaintiff's  legitimate  claim. 

Answer :  If  the  jury  find  the  facts  stated  in  this  point,  I  an- 
swer it  as  requested,  but  I  cannot  charge  you  that  you  may  ren- 
der a  verdict  in  favor  of  the  defendant  for  any  sum  or  amount 
which  the  losses  and  damage  exceed  the  plaintiff's  claim.  A 
defendant  may  plead  a  set-off  and  be  entitled  to  a  certificate 
for  an  amount  found  in  his  favor  under  the  defalcation  act.  In 
the  case  of  Vicary  v.  Moore,  2  W.  451,  Chief  Justice  Gibson 
said :  "  In  Gogel  v.  Jacoby,  5  S.  &  R.  117,  it  was  held  that 
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es  for  malfeasance  in  the  execution  of  a  contract  cannot 
:>S  in  an  action  in  suit  in  order  to  procure  such  a  certifi- 
Perhaps  the  certificate  can  only  be  given  in  case  the 
is  founded  upon  a  bond,  bill,  receipt,  account  or  bargain, 
are  the  mattera  allowed  to  be  set  off  under  the  act.* 

jury  returned  a  verdict  for  the  plaintiff  for  $493.31,  and 
3nt  was  entered  thereon ;  whereupon  the  defendant  took 
•it,  assigning  for  error : 

The  ainswers  to  plaintiff's  points.^  * 

The  answei-s  to  defendant's  points.'  *°  * 
'he  part  of  the  general  charge  recited.® 

(7.  B.  Savidge  and  Mr,  S,  P.  Wolverton^  for  the  plaintiff 
r. 

TT.  S.  Hackenberg  (with  him  Mr.  P,  L.  Hackeinherg^ 
defendant  in  error. 

CUBIAM: 
acre  is  anything  the  matter  with  this  case  it  is  the  ver- 
nd  with  that  we  have  nothing  to  do.  There  was  evi- 
to  justify  the  learned  judge  in  submitting  to  the  jury 
lestion  of  a  substantial  compliance  with  the  contract, 
evidence  may  be  generally  anticipated,  now  that  the 
ff  is  a  competent  witness.  Whether  the  jury  should, 
all  the  evidence  in  the  cause,  have  found  such  substan- 
mpliance,  was  a  matter  which  was  for  the  consideration 
court  below  upon  a  motion  for  a  new  trial.  It  does  not 
n  this  court ;  hence  we  express  no  opinion  upon  it.  A 
.  examination  of  the  case  fails  to  disclose  error  in  those 
Ls  of  the  charge  contained  in  the  fii'st  six  assignments, 
venth  and  eighth  assignments  allege  error  in  the  admis- 

evidence.    As  they  are   not  in  compliance  with  the 

court  they  have  not  been  considered.* 

Judgment  affirmed. 

Hawes  v.  O'Reilly,  126  Pa.  440;  Battles  v.  Sllney,  126  Pa.  460. 
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ROBERT  FORGY,  JR.,  v.  SAMUEL  McWILLIAMS. 

EEBOR  TO  THE  COUBT  OF  COMMON  PLEAS  OF  MIFFLIN  COUNTY. 

Argued  May  28,  1889— Decided  June  28, 1889. 

An  agreement  signed  by  two  persons,  that  "if  the  guardian,  W.,  shall 

buy  in  certain  real  estate we,  the  subscribers,  hereby  agree 

and  bind  ourselves  to  bear  equal  shares  of  the  loss  (with  his  two  wards), 
which  may  be  sustained  by  the  property  bringing  less  than  the  face  of 
the  mortgage  and  its  interest  ;^^ — is  a  joint  undertaking  between  the 
subscribers  and  W. ;  as  to  the  guardian,  the  subscnbers  are  sureties, 
and  each  undertakes  to  make  him  whole  as  to  one  half  of  the  loss. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  404  January  Term  1889,  Sup.  Ct.;  court  below.  No.  76 
November  Term  1886,  C.  P. 

On  October  27,  1886,  Samuel  McWilliams,  guardian  of 
James  and  Joseph  Forgy,  minor  children  of  James  Forgy,  de- 
ceased, brought  covenant  against  Robert  Forgy,  Jr.,  and  David 
S.  Forgy,  also  children  of  the  decedent,  but  of  full  age.  The 
defendants  pleaded,  covenants  performed,  absque  hoc. 

On  April  19, 1888,  by  agreement  of  counsel  the  cause  was 
submitted  to  the  court  without  a  jury,  under  the  act  of  April 
22, 1874,  P.  L.  109,  and  at  the  hearing  the  facts  were  shown 
to  be  as  follows : 

James  Forgy  died,  leaving  the  four  sons  above  mentioned. 
As  part  of  the  share  of  the  minors  in  their  father's  estate,  there 
was  assigned  to  McWilliams,  as  guardian,  a  mortgage  made  by 
George  Hanawalt  to  the  father  for  $4,448.16.  Subsequently, 
Hanawalt  made  an  assignment  for  the  benefit  of  creditors  and 
his  realty  was  sold  on  November  4, 1876.  On  the  day  of  the 
sale,  but  prior  thereto,  McWilliams  procured  the  following 
agreement  from  Robert  Forgy,  Jr.,  and  David  S.  Forgy. 

November  4, 1876. 

If  the  guardian,  Samuel  McWilliams,  shall  buy  in  certain 
real  estate  to  be  sold  this  day  as  the  property  of  George  Han- 
awalt at  his  assignees'  sale,  we,  the  subscribers,  hereby  agree 
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and  bind  ourselves  to  bear  equal  shares  of  the  loss  (with  his 
wards,  J.  and  J.  Forgy,)  which  may  be  sustaitied  by  the  prop- 
erty bringing  less  than  the  face  of  the  mortgage  thereon  and 
its  interest,  at  any  sale  hereafter  to  be  made  by  him,  and  we 
are  to  be  benefited  if  it  brings  more;  no  sale  to  be  forced 
within  three  years. 

Witness  our  hands  and  seals.  t*  -r-i  t     r  -» 

iwicoo  uui  iitwxuo  oonx  cwivio.  jj  pqjjqy,  Jr.  [seal.] 

D.  S.  Forgy.    [seal.] 

Mc Williams  accordingly  bought  the  property  at  the  sale  for 
$1,  subject  to  the  mortgage.  On  April  19, 1888,  the  property 
was  re-sold  at  a  loss  of  $8,519.20.  Mc  Williams  then  brought 
this  suit  upon  the  above  agreement  to  recover  one  half  the  loss, 
to  wit:  $1,769.60.  David  S.  Forgy  was  not  served.  Robert 
admitted  his  liability  for  one  fourth  of  the  loss,  and  made  tend- 
er thereof,  which  was  refused. 

The  court,  Bucher,  P.  J.,  finding  the  foregoing  facts,  on 
January  1,  1889,  filed  the  following  opinion : 

It  must  have  been  observed,  from  the  statement  of  the  facts 
found,  that  the  solution  of  the  question  involved  depends  upon 
the  construction  to  be  given  to  the  agreement  entered  into  be- 
tween the  parties  on  November  4,  1876.  The  contention  of 
the  plaintiff  is  that  by  force  of  the  agreement  the  defendant, 
Robert  Forgy,  Jr.,  is  bound  for  the  one  half  of  $3,519.20,  the 
whole  loss,  or  $1,759.60,  with  interest  from  April  19, 1888,  and 
not  simply  for  the  one  fourth  of  the  entire  loss,  to  wit,  $879.80, 
as  defendant  contends. 

The  agreement  is  in  writing  and  its  construction  is  for  the 
court.     The  language  employed  is,  **  If  the  guardian,  Samuel 

Mc  Williams,  shall  buy  in  certain  real  estate we,  the 

subscribers,  hereby  agree  and  bind  ourselves  to  bear  equal 
shares  of  the  loss  (with  his  wards,  J.  and  J.  Forgy,)  which 
may  be  sustained  by  the  property  bringing  less  than  the  face 

of  the  mortgage  thereon  and  its  interest and  we  are 

to  be  benefited  if  it  brings  more."  This  is  a  joint  undertak- 
ing between  the  defendants  and  Mc  Williams.  They  agree 
with  him  that  they  will  make  up  the  loss  to  him,  if  he  will 
buy;  and,  while  the  undertaking  is  several  as  between  them- 
selves, so  that  on  a  recovery  against  the  one  the  other  could 
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sue  for  compensation,  yet  as  to  the  guardian  they  are  sureties, 
and  each  undertakes  to  make  him  whole  just  as  if  they  had 
given  their  joint  note.  The  expression,  to  bear  equal  shares, 
defines  the  amount  which  is  to  be  paid,  and  not  the  manner  of 
the  payment.  It  defines  and  ascertains  the  amount  to  be  paid 
to  the  guardian,  but  does  not  fix  and  ascertain  the  amount  to 
be  paid  between  themselves.  I  cannot  see  how  it  can  be  pre- 
tended, in  the  face  of  the  language  of  the  agreement,  that  each 
of  the  defendants  is  only  liable  for  the  one  fourth  of  the  loss 
as  to  the  guardian,  Mc Williams,  for  there  is  a  promise  which, 
while  two  make  it,  is  yet  the  promise  of  each.  The  act  of 
April  6,  1880,  P.  L.  277,  cuts  up  the  distinction  between  jomt 
and  several  obligations:  Lewis  v.  Williams,  6  Wh.  268;  Moore 
V.  Hepburn,  6  Pa.  402.  It  seems  clear  that  either  of  the  mak- 
ers of  the  agreement  is  liable  for  the  one  half  of  the  whole 
loss,  and  if  the  defendant  here  pays  it  all  he  can  sue  his  fellow 
for  contribution. 

From  the  evidence  we  find  that  the  defendant,  Robert  Forgy, 
Jr.,  is  indebted  to  the  plaintiff  in  the  sum  of  $1,759.60,  with 
interest  from  April  19, 1889. 

Exceptions  to  this  finding  having  been  dismissed,  judgment 
was  entered  for  the  plaintiff  accordingly.  Thereupon  the  de- 
fendant took  this  writ,  alleging  that  the  court  erred  in  finding 
that  the  written  agreement  was  a  joint  undertaking,  and  that 
under  it  defendant,  Robert  Forgy,  Jr.,  was  liable  as  surety  to 
pay  the  share  of  his  brother,  David  S.  Forgy. 

Mr.  Rufu%  C.  Elder  (with  him  Mr.  Geo.^  W.  Mder),  for  the 
plaintiff  in  error. 

Mr.  D.  W.  Woods  (with  him  1^.  John  A.  McKee)^  for  the 
defendant  in  error. 

Per  Cubiam  : 

We  aflSrm  this  judgment  upon  the  opinion  of  the  learned 
judge  of  the  court  below. 

Judgment  affirmed. 


Digitized  by 


Google 


EASTERN  DISTRICT,  1889. 
Statement  of  Facts. 


m  ET  AL.  V.  CATHARINE  PAUL  ET  AL. 

j:  court  of  co^imon  pleas  of  nobthumber- 
land  county. 

Lrgued  May  28,  1880— Decided  June  28, 1889. 

levised  to  his  widow  the  •*  improvement  and  income"  of 
1  keep  for  her  own  use,  as  long  as  she  keeps  my  name/' 
provision  directed  that  the  widow  should  pay  testator's 
necessary  should  sell  part  of  the  realty  for  this  purpose 
rest. 

3visi6n  directed  that  in  case  the  widow  re-married,  she 
the  one  half  of  all  my  real  and  personal  property  for  her 
the  other  half  I  bequeath  to  my  three  sisters ; "  and  in 
sion  could  not  be  made  without  spoiling  the  whole,  the 
Id  sell  the  property  and  **  divide  money  as  directed." 
hole  will  together,  it  created  an  estate  for  life  determina- 
cond  marriage  of  the  devisee :  Cooper  v.  Pogue,  92  Pa. 
ievise  was  not  enlarged  by  the  subsequent  provisions  for 
f  debts  and  for  the  division  of  the  property  on  the  widow's 

stated,  for  the  purpose  of  construing  a  will,  it  is  not  error 
n  its  opinion  to  refer,  by  way  of  illustration  and  in  con- 
is  views,  to  certain  clauses  in  an  auditor's  report  made  in 
ise  under  the  same  will. 

xsoN,  C.  J.,  Sterrbtt,  Green,   Clark  and 

r. 

iuary,Term  1889,  Sup.  Ct.;  court  below,  No  67 
m  1888,  C.  P. 

>er  26,  1888,  Catharine  Paul,  et  al.,  children  and 
)f  Cornelius  Maurer,  deceased,  brought  ejectment 
Long  and  Rachael,  his  wife,  to  recover  certain 
^h  the  said  decedent  died  seised.  The  cause  was 
the  court  in  the  form  of  a  case  stated,  which 
cts  following : 

!  title  for  the  land  mentioned  in  the  writ  of  eject- 
sase,  was  out  of  the  commonwealth,  on  April  1, 
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2.  Samuel  Weary  was  the  owner  in  fee-simple  of  said  land, 
and  on  April  1, 1875,  conveyed  the  same  by  deed  to  Cornelius 
Maurer,  his  heirs  and  assigns. 

3.  That  Cornelius  ^aurer,  the  grantee  in  said  deed,  made,  a 
will  providing : 

"  As  to  such  estate  as  it  has  pleased  God  to  intrust  me  with, 
I  dispose  of  the  same  as  follo\vs,  viz. : 

"  I  give  and  bequeath  to  my  beloved  wife  Sarah  Maurer,  all 
my  household  furniture,  my  library  in  my  mansion  or  dwelling 
house  my  cow  and  heifer  and  hogs  chickens  and  all  my  car- 
penter tools  and  all  grain  and  other  personal  property  not 
mentioned  also  all  moneys  and  money  due  me  or  hereafter 
may  come  due  to  be  collected  by  my  beloved  wife  Sarah 
Maurer  herein  named  as  soon  after  my  deceased  as  can  be  con- 
sistently with  a  property  settlement  of  all  my  debts ;  and  to 
have  an  to  hold  the  same  to  her  and  assigns,  and  I  also  give 
devise  and  bequeath  to  her  my  said  wife  Sarah  Maurer  all  my 
improvements  and  income  of  my  messuage  and  lot  and  house 
where  I  now  live  and  all  that  peace  of  land  where  Samuel 
Weary  lived  now  deceased  bud  now  occupied  by  his  wido 
Catharine  Weary  on  which  a  dwelling  house  and  barn  is  on 
containing  93  acres  more  or  less  with  its  appurtenances ;  and 
all  that  piece  or  parcels  of  land  situated  &c  here  described  on 
the  South  by  Mahanoy  Creek  on  the  West  by  Benjamin  Kness 
and  others  on  the  North  by  land  of  the  estate  of  Thomas  Hen- 
ninger  on  the  east  by  lands  of  Amos  Vastine  and  my  beloved 
wife  Sarah  Maurer  is  to  pay  all  my  debt  and  if  she  cannot 
pay  it  she  shall  sell  so  much  of  the  land  to  pay  for  the  rest  of 
the  land  and  keep  it  for  her  one  youse,  as  long  as  she  keeps 
my  name  and  after  she  marries  and  doimd  keep  my  name  any 
more  she  shall  have  the  one  half  of  all  my  real  and  personel 
property  for  her  own  youse  and  the  other  half  I  beques  to  my 
3  sisters  share  and  shore  alike  Catharine  intermarried  to  Elias 
Paul,  Sellome  intermarried  with  John  Groh,  Lusina  intermar- 
ried with  Joseph  B.  Becker. 

"  Lastly  I  appoint  my  esteemed  friend  Jarred  Henninger  to 
be  the  executor  of  this  my  last  will  and  testament  after  my 
beloved  wife  Sarah  Maurer  dound  keep  my  name  my  above 
executor  shall  thevide  it  to  my  wife  the  one  half  of  all  real 


Digitized  by 


Google 


458  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

and  personall  property  and  the  other  half  to  my  three  sisters 
share  and  share  alike  if  can  be  devided  without  spoyling  the 
hole  if  spoyling  the  hole  he  shall  selling  it  at  public  sale  and 
divided  the  money  is  directed  in  witness  whereof,  I  Cornelius 
Maurer  the  testator  have  to  this  my  will  written  on  one  sheet 
of  paper  set  my  hand  and  seal  this  tenth  day  of  September 
A.  D.  one  thousand  eight  hundred  and  seventy  eight." 

4.  That  the  testator  died  on  September  21,  1878,  and  the 
will  was  probated  on  October  9, 1878,  and  letters  testamentary 
granted  to  Jarred  Henninger,  the  executor  named  in  the  will. 

6.  The  testator  left  surviving,  Sarah  Maurer,  his  widow, 
(no  children,)  and  the  three  sisters  named  in  the  will,  to  wit : 
Catharine,  intermarried  with  Elias  Paul ;  Salome,  intermarried 
with  John  Groh,  and  Lucina,'  intermarried  with  Joseph  B. 
Becker ;  Lucina  and  her  husband,  Joseph  B,  Becker,  both  died 
since  the  death  of  the  testator,  and  left,  surviving,  James  D. 
Becker,  a  son,  who  with  the  other  two  sisters  are  the  plaintiffs 
in  this  case. 

6.  That  Sarah  Maurer,  his  widow,  did  not  re-marry,  but  died 
as  the  testator's  widow,  and  she  left  surviving  her  Jacob  Long, 
father,  and  Rachael  Long,  mother,  and  brothers  and  sisters, 
who  are  in  possession  of  the  premises  mentioned  in  the  writ  of 
ejectment. 

7.  If  the  court  be  of  opinion  that  the  title  and  right  of  pos- 
session to  the  land  described  in  the  writ  of  ejectment,  (which 
is  made  part  of  this  case  stated,)  vested,  upon  the  death  of  the 
testator  or  his  widow,  in  the  plaintiffis  under  the  intestate  laws, 
then  judgment  to  be  entered  in  favor  of  the  plaintiffs.  If, 
however,  the  court  be  of  opinion,  that  a  fee  passed  under  the 
will  to  the  widow,  then  judgment  to  be  entered  for  the  defend- 
ants for  the  premises  mentioned  in  the  writ.  The  costs  to  fol- 
low the  judgment,  and  either  party  reserving  the  right  to  sue 
out  a  writ  of  error  therein. 

On  March  7, 1889,  the  court,  Rockefbllbb,  P.  J.,  filed  the 
following  opinion : 

The  question  in  this  case  is  whether  under  the  will  of  Cor- 
nelius Maurer,  the  testator,  his  widow  took  an  estate  in  fee,  or 
a  life  estate,  or  during  widowhood  only.  If  she  took  a  fee, 
then  the  defendants,  who  are  her  heirs,  are  entitled  to  recover 
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the  land  in  question ;  but  if  she  took  a  life  estate  or  during 
widowhood  only,  then  the  plaintiffs,  who  are  the  heirs  of  the 
testator,  are  entitled  to  recover. 

It  is  alleged  that  the  scrivener,  a  justice  of  the  peace,  who 
wrote  the  will,  was  an  uneducated  Pennsylvania  German,  and 
this  is  abundantiy  manifested  throughout  the  whole  will ;  but 
still,  we  think  that  it  was  the  intention  of  the  testator  to  give 
his  widow  an  estate,  to  remain  hers  so  long  as  she  should  be  or 
remain  unmarried  after  his  decease.  Such  intention  is  pretty 
clearly  expressed. 

When  a  testator  gives  all  his  real  and  personal  estate  to  his 
widow,  as  long  as  she  shall  remain  unmarried  and  his  widow, 
these  are  words  of  limitation  which  clearly  show  it  to  have 
been  the  intention  to  limit  the  duration,  at  longest,  to  the  nat- 
ural life  of  the  widow.  They  can  mean  no  more  than  duiing 
widowhood.  In  such  a  case,  where  there  is  no  devise  over,  the 
remainder  goes  to  the  heirs  under  the  general  inheritance  laws. 
Even  a  power  to  sell  does  not  enlarge  the  estate  to  an  absolute 
fee.  Such  authority  confers  only  a  power  and  not  property : 
Cooper  V.  Pogue,  92  Pa.  264. 

In  the  case  now  before  the  court,  in  the  first  place,  the  will 
gives  the  widow  and  her  assigns,  all  the  personal  estate,  and 
as  regards  the  real  estate,  it  gives  it  to  her  as  follows :  "And I 
also  give  and  bequeath  to  her,  my  said  wife,  Sarah  Maurer,  all 
my  improvements  and  income  of  my  messuage,  and  lot  and 
house  where  I  now  live,  (being  the  land  for  which  this  eject- 
ment is  brought,  and  also  other  lands  therein  described,)  and 
my  beloved  wife,  Sarah  Maurer,  is  to  pay  all  my  debt,  and  if  she 
cannot  pay  it,  she  shall  sell  so  much  of  the  land  to  pay  for  the 
rest  of  the  land,  and  keep  it  for  her  one  youse  as  long  as  she 
keeps  my  name."  Then  follows  a  direction  as  to  what  shall  be 
done,  in  case  the  widow  marries  again,  or  does  not  remain  his 
widow,  which  is  as  follows :  "And  after  she  marries  and  dound 
keep  my  name  anymore,  she  shall  have  the  one  half  of  all  my 
real  and  personal  estate  for  her  own  youse,  and  the  other  half 
I  beques  to  my  3  sisters  share  and  share  alike,  Catharine  inter- 
married with  Elias  Paul,  Sellome  intermarried  with  John  Groh, 
Lusina  intermarried  with  Joseph  B.  Becker."  Then  after  the 
appointment  of  an  executor,  the  will  further  reads  as  follows : 
"  After  my  beloved  wife  Sarah  Maurer  dound  keep  my  name 
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i  executor  shall  divide  it  to  my  wife,  the  one  half  of 
;nd  personal  property  and  the  other  half  to  my  three 
are  and  share  alike  if  can  be  divided  without  spoiling 
if  spoiling  the  hole  he  shall  selling  it  at  public  sale  and 
he  money  is  directed." 

renuously  contended,  on  the  one  hand,  that  under  the 
r  parts  of  the  will,  in  case  the  widow  had  re-married, 
i  have  taken  an  estate  in  fee  in  the  one  half  of  the 
n  case  of  a  sale,  one  half  of  the  proceeds  absolutely ; 
bliat  being  the  case,  it  follows  that  the  testator  intended 
fee  in  the  whole  of  the  land  in  the  widow,  in  the  first 
[On  the  other  hand,  it  is  argued,  and  it  was  so  held 
»arned  auditor,  that  by  the  said  latter  clauses  it  was 
nded  that  in  the  event  of  the  widow  re-maiTying  she 
tve  the  one  half  of  the  real  and  personal  estate  "  for 
use ; "  that  is,  to  be  used  by  her  during  life.]  *  As 
iv  did  not  re-marry,  no  question  of  that  kind  arises  in 
except  so  far  as  the  whole  will  must  be  taken  together 
X)  ascertain  the  intention  of  the  t^estator. 
<rell  settled  as  a  general  rule  of  law,  that  a  devise  ot 
» issues  and  profits  of  land,  is  equivalent  to  the  devise 
tnd  itself,  but  the  intent  to  dispose  of  land  is  not 
lanifested  by  disposing  of  the  income,  rents,  and  use 
eof ;  and  in  such  cases,  it  has  always  been  held  that 
ee  only  takes  the  land  for  such  length  of  time  as  he 
the  income,  rents  and  profits :  France's  Est.,  76  Pa, 
the  present  case,  it  being  clear  that  the  will  only 
improvement  and  income  of  the  land,  or  the  land  it- 
e  widow,  for  her  own  use  during  widowhood,  which 
ean,  at  the  longest,  during  the  natural  life  of  the 
am  of  opinion  that  it  by  no  means  follows  that  the 
uses  giving  her  the  one  half  of  the  estate  for  her  own 
le  one  half  of  the  proceeds  of  a  sale  in  case  of  re- 
necessarily  enlarges  the  life  estate  given  in  case  she 
unmarried.  The  one  is  a  provision  in  case  the  widow 
unmarried,  and  the  other  a  provision  in  case  she 
i. 

it  is  quite  likely  that  the  scrivener  intended  to  create 
te  only  in  the  one  half  of  the  whole  estate  in  case  the 
•married,  but  perhaps  he  has  not  clearly  so  expressed 
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it.  Looking  at  the  whole  scheme  of  the  will,  nothing  would 
seem  more  natural.  The  meaning  of  the  will  in  this  respect 
may  be  doubtful,  but  in  that  case  the  construction  is  .to  be  as 
conformable  as  possible  to  the  general  rules  of  inheritance : 
France's  Est.,  supra.  If  the  contention  of  the  plaintiffs  is 
correct,  the  land  goes  to  the  parties  who  would  be  entitled  to 
the  same  under  the  general  inheritance  laws  of  the  state ;  but, 
if  the  construction  contended  for  by  the  defendants  should  be 
adopted,  it  would  go  to  parties  who  are  entire  strangers  to  the 
blood  of  the  testator.  [The  same  construction  contended  for 
by  the  plaintiffs,  it  seems,  was  put  upon  the  will  by  the  widow 
herself,  when  a  part  of  the  proceeds  of  sale  of  some  of  the  land 
sold  by  the  executor  and  the  widow,  for  the  payment  of  debts, 
was  distributed  by  the  Orphans'  Court  of  this  county.  See 
report  of  W.  B.  Faust,  Esq.,  auditor,  iSled  January  7,  1884, 
and  the  opinion  of  the  court,  confirming  the  same,  filed  April  7, 
1884.]  ^  The  learned  auditor  gave  her  the  interest  on  the  pro- 
ceeds, which  represented  the  land,  and  she  expressly  declined, 
in  writing,  to  accept. 

I  am  of  opinion  that  the  title  and  right  of  possession  of  the 
land  described  in  the  writ  of  ejectment,  admitted  at  the  argu- 
ment to  be  the  same  land  described  in  the  will  as  the  messuage 
and  lot  and  house  where  the  testator  lived,  vested  upon  the 
death  of  the  testator  and  his  widow,  in  the  plaintiffs,  the 
heirs  of  the  testator,  and  therefore,  judgment  in  favor  of  the 
plaintiffs. 

Exceptions  to  the  foregoing  decision  were  dismissed  by  the 
court,  whereupon  the  defendants  took  this  writ,  specifying  that 
the  court  erred : 

1,  2.  In  entering  judgment  on  the  case  stated  in  favor  of  the 
plaintiffs. 

3.  In  considering  matters  not  part  of  the  case  stated  or  facts 
admitted  upon  which  the  court  was  to  pass  and  enter  judg- 
ment.[  ]«» 

Mr,  S.  B,  Boyer^  for  the  plaintiffs  in  error. 

Mr.  Chas*  B.  Witmer^  for  the  defendants  in  error. 
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Opinion,  Mr.  Justice  Mitchell  : 

The  draughtsman  of  this  will  had  a  very  limited  command 
of  the  English  language,  and  even  this  was  evidently  hampered 
by  the  recollection  of  the  form  book.  But  taking  the  whole 
will  together  the  testator's  intention  is  reasonably  clear  to  give 
his  wife  the  use  and  income  of  his  whole  estate  so  long  as  she 
remained  his  widow,  and  of  half  of  it  in  case  she  re-married, 
but  not  in  either  event  to  give  her  more  than  a  life  estate  in 
the  realty.  The  lands  are  expressly  given  to  her  "  to  keep  for 
her  own  use,  as  long  as  she  keeps  my  name,"  which  is  plainly 
a  gift  during  widowhood,  and  therefore,  an  estate  for  life  de- 
terminable on  a  second  marriage.  In  this  regard  the  case  is 
not  distinguishable  from  Cooper  v.  Pogue,  92  Pa.  264,  and 
indeed  is  by  no  means  so  strong  a  case  for  plaintifiEs  in  error's 
contention  as  that  was. 

The  first  devise  as  to  realty  is  of  the  "  improvements  and 
income  "  of  his  dwelling  house,  and  it  is  conceded  that  these 
words  in  general  carry  the  land.  But  the  gift  of  the  improve- 
ments and  income  is  only  *'  so  long  as  she  keeps  my  name,"  and 
cannot  be  more  effective  than  a  gift  of  the  land  itself,  which, 
expressed  in  those  terms,  would  not  extend  beyond  a  life  estate. 

Nor  is  this  estate  enlarged  by  the  provision  that  she  shall 
pay  the  debts,  and  if  she  cannot  (otherwise)  she  shall  sell  so 
much  of  the  land  as  will  enable  her  to  keep  the  rest.  This  is 
only  a  power,  not  an  estate,  and  is  limited  to  the  payment  of 
debts,  thus  merely  enabling  the  devisee  to  do  in  her  own  way 
what  the  law  would  do  compulsorily  for  her  without  this  pro- 
vision. So  far  indeed  as  this  clause  of  the  will  bears  upon  its 
construction  at  all,  it  would  seem  to  indicate  that  the  testator 
himself  did  not  intend  to  give  a  fee ;  for,  if  he  had  done  so, 
the  power  of  sale  would  have  been  superfluous,  except  as  a 
matter  of  convenience  on  account  of  the  possibility  of  the  de- 
termination of  the  estate  by  a  second  marriage. 

But  after  the  devise  to  the  widow  so  long  as  she  remains 
unmarried,  there  is  a  provision  for  the  case  of  her  re-marriage, 
in  which  event  she  is  to  have  "  the  one  half  of  all  my  real  and 
personal  property  for  her  own  use,  and  the  other  half  I  be- 
queath to  my  three  sisters  "  etc.,  and  the  further  provision  that 
the  executor  shall  make  the  division,  and  if  it  cannot  be  done 
without  spoiling  the  whole,  then  he  shall  sell  the  property  and 
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"  divide  the  money  as  directed ; "  and  it  is  argued  that  this  is 
a  gift  of  the  corpus  of  one  half  in  case  of  re-marriage,  and 
therefore,  unless  the  first  estate  was  a  fee,  a  larger  provision  in 
case  of  second  marriage  than  in  the  event  of  remaining  a 
widow,  which  would  be  clearly  contrary  to  the  testatol^'s  main 
intent.  While  a  fee  in  one  half  would  probably  have  been 
called  by  the  early  lawyers  an  estate  of  higher  dignity  than  a 
life  estate  in  the  whole,  I  am  not  aware  of  any  rule  which 
would  enable  us  to  say  as  a  matter  of  law  that  it  was  a  larger 
or  more  favorable  provision  for  a  widow.  That  is  a  question 
of  fact  which  depends  on  circumstances,  and  must  always  be 
largely  a  matter  of  individual  choice.  But  it  is  by  no  means 
clear  that  this  is  the  proper  construction  of  the  provision  in 
case  of  re-marriage.  On  the  contrary  the  repetition  of  the 
phrase  "  for  her  own  use  "  seems  rather  to  be  meant  to  con- 
tinue tlie  idea  of  a  life  estate  contained  in  the  preceding  clause, 
and  if  so,  the  direction  to  the  executor  to  make  the  division  of 
the  property,  and  if  that  cannot  be  done,  to  sell,  and  divide  the 
money,  would  be  subject  to  the  same  limitation,  to  wit,  to  her 
own  use  for  life.  As  the  widow  however  did  not  re-marry,  our 
only  concern  with  these  parts  of  the  will  is  their  bearing  on 
the  construction  of  the  previous  clause,  and  as  to  it  they  give 
us  very  little  light. 

On  the  whole  will,  even  if  the  intent  to  give  only  a  life  es- 
tate were  more  doubtful  than  it  is,  we  could  not  distinguish 
this  case  from  Cooper  v.  Pogue,  already  cited.  With  varia- 
tions of  language  the  substance  of  the  gifts  is  identical,  and 
while  will  cases  are  rarely  precedents  for  more  than  the  princi- 
ples they  illustrate,  yet  where  there  is  such  substantial  identity, 
not  only  in  intent  but  in  expression,  the  prior  case  is  at  least 
very  strong  confirmation  of  the  correctness  of  the  view  we 
have  taken  of  the  present.  And  the  same  remarks  apply  with 
great  force  to  the  notably  analogous  case  of  Nash  v.  Simpson, 
78  Me.  142. 

The  learned  judge  below  gave  the  true  construction  to  the 
will,  and  we  do  not  think  his  reference  to  the  auditor's  report, 
etc.,  in  a  previous  cause  under  the  same  will,  was  going  outside 
of  the  case  stated  for  facts,  but  only  a  reference  by  way  of 
illustration  and  confirmation  of  his  views,  to  an  authority  that 
was  necessarily  very  pertinent. 

Judgment  affirmed. 
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WILLIAM  H.  BAHNER  v.  STONE  VALLEY 
M.  F.  INS.  CO. 

BBROB  TO  THE  COURT  OF  COMMON  PLEAS  OF  NOBTHUMBER- 
LAND  COUNTY. 

Argued  May  28,  1889— Decided  June  28,  1889. 

AVhere  a  policy  of  fire  insui*ance  provided  that  *•  the  aggregate  amount  in- 
sured in  this  and  all  other  companies  on  the  above  mentioned  property, 
shall  not  exceed  two  thirds  of  the  cash  value,"  and  the  plaintiffs  evi- 
dence in  an  action  thereon  showed  that  the  assured  subsequently  took 
out  a  policy  in  another  company  on  the  same  property,  and  that  the 
amount  of  insurance  in  the  two  companies  exceeded  two  thirds  of  the 
cash  value  of  said  property,  it  was  not  error  to  enter  a  compulsory  non- 
suit. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark  and 
Mitchell,  JJ. 

No.  204  January  Term  1889,  Sup.  Ct. ;  court  below,  No. 
398  May  Term  1887,  C.  P. 

On  April  21,  1887,  William  H.  Balmer  brought  debt  against 
the  Stone  Valley  Mutual  Fire  Ins.  Co.  to  recover  on  a  policy 
of  insurance  issued  by  the  company  defendant. 

The  policy  was  issued  on  August  2,  1884,  and  contained  the 
following  provision:    "Provided,  however,   and  it  is  hereby 

declared  that the  aggregate  amount  insured  in  this 

and  all  other  companies,  on  the  above  mentioned  property, 
shall  not  exceed  two  thirds  of  the  cash  value."  The  insurance 
on  certain  of  the  plaintiffs  property,  as  recited  therein,  was  as 
follows :  bam,  $466 ;  produce,  $400 ;  utensils  and  reaper,  $200. 

On  November  6,  1886,  plaintiff  took  out  a  policy  in  the  Phoe- 
nix Ins.  Co.  under  which,  inter  alia,  the  following  of  his  pro- 
perty was  insured  for  the  amounts  stated :  barn,  $475  ;  produce, 
$600 ;  utensils  and  reaper,  $130.  At  the  time  of  taking  out 
this  second  policy,  plaintiff  gave  no  notice  of  the  fact  to  the 
defendant  company,  but  there  was  no  evidence  of  a  provision 
in  the  defendant's  policy  requiring  such  notice. 

On  January  6,  1887,  plaintiff's  property  was  accidentally 
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destroyed  by  &e.  An  adjuster  from  the  Phoenix  Ins.  Co.,  ad- 
justed the  loss,  and  apportioned  it  as  follows :  Due  the  plaint- 
iff from  the  Phoenix  Ins.  Co.  $798.48,  and  from  the  Stone 
Valley  Co.  $625.47.  The  Phoenix  Ins.  Co.  subsequently  paid 
its  proportion,  but  the  defendant  company  refused  to  do  so, 
on  the  ground  that  the  condition  of  its  policy  prohibiting  insur- 
ance to  more  than  two  thirds  of  the  value  of  the  property 
insured  had  been  violated :  hence  this  suit. 

In  the  statement  of  loss  furnished  by  the  plaintiff  to  the  de- 
fendant company,  which  was  signed  and  sworn  to  by  him,  and 
which  was  in  evidence,  the  values  of  the  property  insured  were 
stated  as  follows :  bam,  $700 ;  hay,  grain  and  straw  in  barn, 
$600 ;  farming  implements,  $300 ;  total,  $1,600.  On  the  trial, 
plaintiff  testified  that  this  was  a  low  estimate  of  the  cash  value 
of  the  property  at  the  time  it  was  destroyed. 

At  the  close  of  the  plaintiff's  testimony  the  defendants 
moved  for  judgment  of  nonsuit.  The  motion  was  granted,  and 
judgment  of  nonsuit  entered  with  leave,  etc. 

The  rule  to  show  cause  why  the  judgment  of  nonsuit  should 
not  be  lifted  having  been  argued,  the  court,  Rockjefeller,  P. 
J.,  filed  the  following  opinion  : 

The  plaintiff  gave  in  evidence  his  policy  of  insurance  on 
which  this  suit  was  brought,  which  policy  contains  a  provision 
which  is  as  follows :  "  That  the  aggregate  amount  insured  in 
this  and  all  other  companies,  on  the  above  mentioned  property, 
shall  not  exceed  two  thirds  of  the  cash  value."  He  then  proved, 
by  his  own  oath,  the  cash  value  of  the  property  insured,  both 
at  the  time  the  insurance  was  taken,  and  at  the  time  of  the 
loss.  He  also  gave  in  evidence  a  subsequent  policy  of  insur- 
ance on  the  same  property,  and  the  two  policies  in  evidence 
showed  conclusively  that  the  aggregate  amount  insured  in  the 
two  companies,  on  the  property  mentioned  therein,  exceeded 
two  thirds  of  the  cash  value.  There  was  no  notice  given  to  the 
defendant  company  of  the  subsequent  policy.  Indeed  the 
plaintiff  testified  that  at  the  time  he  procured  the  second  policy, 
he  thought  the  first  had  expired.  This  evidence,  we  think, 
put  the  plaintiff  entirely  out  of  court.  He  may  have  supposed 
that  the  defendant  would  offer  evidence  to  prove  the  cash  value 
of  the  property,  and  closed  his  case.  But  the  defendant  did 
Vol.  cxxvn — 80 
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not  dispute  the  valuation  of  the  property  as  established  by  the 
plaintiff  himself,  and  without  offering  any  testimony,  moved 
the  court  for  a  nonsuit,  which  was  granted.  If  the  defendant 
had  offered  any  evidence  as  to  the  cash  value  of  the  property 
insured,  it  is  very  probable  the  court  would  have  permitted  the 
plaintiff  to  call  witnesses  in  rebuttal,  even  if  it  would  have 
been  out  of  order.  The  defendant  not  having  offered  any  such 
testimony,  it  became  unnecessary  for  the  plaintiff  to  call  any 
other  witnesses. 

In  the  case  of  Insurance  Co.  v.  Slockbower,  26  Pa.  199,  it 
was  decided  that,  "  where  a  policy  of  insurance  provides  *  that 
the  aggregate  amount  insured  in  this  and  other  companies,  on 
the  above  mentioned  property  shall  not  exceed  two  thirds  of 
the  estimated  cash  value,'  any  further  insurance,  being  in  vio- 
lation of  the  agreement,  would  render  the  policy  void."  The 
case  of  Mitchell  v.  The  Lycoming  Mut.  Ins.  Co.,  51  Pa,  402, 
decides  the  same  thing.  See,  also,  Lycoming  M.  Ins.  Co.  v. 
Mitchell,  48  Pa.  367,  and  Simpson  v.  Penn.  F.  Ins.  Co.,  88 
Pa.  250.  It  is  contended  that  these  cases  are  not  to  the  point, 
for  the  reason  that  the  respective  clauses  therein  are  against 
over  insurance  on  the  estimated  cash  value,  whereas  the  pres- 
ent policy  provides  that  the  aggregate  amount  insured  on  the 
property  "  shall  not  exceed  two  thirds  of  the  cash  value."  I 
take  it,  that  in  order  to  recover  under  the  terms  of  the  policy 
in  suit,  it  was  indispensably  necessary  for  the  plaintiff  to  prove 
the  value,  for  the  policy  provides  as  follows  :  "  The  said  loss  or 
damage  to  be  estimated  according  to  the  true  and  actual  value 
of  said  property  at  the  time  of  the  loss."  The  plaintiff  did 
prove  the  cash  value  of  the  property,  if  he  proved  anything, 
both  at  the  time  of  insuring  and  the  loss. 

In  the  brief  furnished  by  the  plaintiff's  counsel,  it  is  stren- 
uously contended  that  the  policies  of  insurance,  in  the  pres- 
ent case,  show  it  to  be  a  case  of  double  insurance.  I  am  of 
opinion  that  this  is  correct,  and  that  for  that  very  reason  there 
can  be  no  recovery  on  the  policy  in  suit.  The  cases  of  Sloat 
v.  Royal  Ins.  Co.,  49  Pa.  14,  and  the  New  York  case  therein 
cited  and  so  much  relied  on  by  the  late  Chief  Justice  Read, 
are  cited  to  show  that  the  present  is  a  case  of  double  insurance. 
Both  those  cases  point  out  what  is  and  what  is  not  double  in- 
insurance,  and  it  was  held  in  both  that  the  character  of  the 
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respective  policies  in  question  in  each,  did  not  make  them 
cases  of  double  insurance,  and  that  they  were,  for  that  reason, 
not  within  the  meaning  of  a  clause  in  the  first  policies  prohib- 
iting double  insurances  without  notice  to  the  insurer.  I  think 
no  one  can  read  the  present  policies  and  come  to  the  conclu- 
sion that  they  do  not  constitute,  as  regards  the  property  de- 
stroyed by  the  fire,  a  case  of  double  insurance,  and  that  is  just 
what  the  clause  referred  to  in  the  policy  in  suit  was  intended 
to  prohibit,  beyond  two  thirds  of  the  cash  value. 
The  rule  is  discharged. 

Thereupon  the  plaintiff  took  this  writ,  assigning  for  error 
the  entering  of  the  judgment  of  nonsuit  and  the  refusal  to 
vacate  said  judgment. 

Mr.  S.  B.  Boyer^  for  the  plaintiff  in  error. 

Mr.  J.  Nevin  Hill  (with  him  Mr.  George  Hill)^  for  the  de- 
fendant in  error. 

Per  Curiam  : 

An  examination  of  this  record  fails  to  convince  us  that  the 
learned  judge  below  committed  any  error  in  entering  a  com- 
pulsory nonsuit.  The  evidence  shows  that  the  plaintiff  was 
insured  in  excess  of  two  thirds  of  the  cash  value  of  the  pro- 
perty. This  was  in  direct  violation  of  that  clause  or  condition 
of  defendant's  policy  which  provides  "that  the  aggregate 
amount  insured  in  this  and  all  other  companies,  on  the  above 
mentioned  property,  shall  not  exceed  two  thirds  of  the  cash 
value."  Under  such  circumstances  there  was  nothing  to  sub- 
mit to  the  jury. 

Judgment  affirmed. 
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C.  LIGHTNER  v.  SAMUEL  R.  LIGHTNER. 

I   TO  THE  COURT  OF  COMMON  PLEAS  OF  PERRY 
COUNTY. 

Argued  May  29, 1889— Decided  June  28,  1889. 

tor  by  his  will,  after  bequeathing  a  legacy  of  $1,000  to  his 
ivided  the  residue  of  his  estate  equally  between  his  two  sons 
.,  and  then  provided :  **  I  desire  that  my  son  L.  receive  $1,000 
s  he  arrives  at  the  age  of  21  years,  and  that  the  remainder  of 
be  invested  in  a  farm,  he,  the  said  L.,  having  full  control 

3f  the  farm,  and  receiving  all proceeds  therefrom,  but 

g  power  to  sell,"  with  remainder  to  his  children, 
case,  the  testator's  intention  was,  that  upon  attaining  his  ma- 
should  have  $1,000  paid  to  him  absolutely,  and  it  was  error 
>urt  below  to  deduct  therefrom  advances  made  for  L.'s  main- 
by  his  guardian,  from  time  to  time,  under  decrees  of  the  Or- 
)urt. 

laining  gift  to  L.,  under  the  will,  was  a  present  and  absolute 
or  life  in  the  fund,  vested  upon  the  death  of  the  testator.  The 
oil  owed  the  title  and  was  L.'s  absolute  propeity,  applicable 
linority  to  his  maintenance,  under  dii-ection  of  the  comt,  but 
lulations  payable  to  him  at  majority,  in  addition  to  the  $1,000. 

Paxson,  C.  J.,  Sterrett,  Green,  Williams  and 
J,  J  J  • 

Tuly  Term  1889,  Sup.  Ct. ;  court  below.  No.  38  April 
9,C.  P. 

*ch  1,  1889,  a  case  stated  in  the  nature  of  a  special 
as  submitted,  wherein  Linn  C.  Lightner  was  plaint- 
imuel  R.  Lightner,  guardian  of  Linn  C.  Lightner, 
dant.     The  case  stated  set  out  the  following  facts : 

Wm.  H.  Lightner,  died  on  June  19,  1886,  testate, 
f  the  township  of  Tyrone,  county  and  state  afore- 
ing  to  survive  him  two  sons,  Linn  C.  Lightner,  of 
auel  R.  Lightner  is  guardian,  and  Horace  W  Light- 
om  Henry  P.  Lightner  isguardian,  the  said  Linn  C. 
arriving  at  the  age  of  twenty-one  years  on  or  about 

1889. 
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2.  That  contained  in  the  will  of  the  said  Wm.  H.  Lightner, 
deceased,  is,  inter  alia,  the  following : 

"I  desire  that  my  son  Linn  C.  Lightner  receive  $1,000  as 
soon  as  he  arrives  at  the  age  of  21  years,  and  that  the  remain- 
der of  his  share  be  invested  in  a  farm,  he  the  said  Linn  C. 
Lightner  having  full  control  and  management  of  farm,  and  re- 
ceiving all  revenues  and  proceeds  therefrom,  but  not  having 
power  to  sell  or  convey  said  farm ;  and  in  case  that  the  said 
Linn  C.  Lightner  dies  without  legal  issue  or  widow  then  the 
farm  reverts  to  Horace  W.  Lightner  or  his  legal  heirs,  but  in 
the  event  of  Linn  C.  Lightner  dying  and  leaving  issue,  then 
the  two-thirds  of  the  farm  reverts  to  his  children  and  the  in- 
terest of  one  third  to  his  widow,  but  if  he  leaves  no  widow 
then  the  whole  of  farm  will  belong  to  his  children. 

"And  I  hereby  appoint  Joseph  Wagoner,  D.  B.  Milliken 
and  my  son  Linn  C.  Lightner  to  select  and  purchase  the  farm 
for  my  son,  provided  however  that  all  three  of  the  persons 
named  are  satisfied  and  agreed  both  as  to  location  and  price  of 
farm." 

3.  That  by  certain  decrees  of  the  Oi*phans'  Court  of  the 
said  county  and  state,  of  dates  September  14,  1886,  April  13, 
1887,  and  April  14,  1888,  the  said  Linn  C.  Lightner  received 
certain  moneys  amounting  in  all  to  the  sum  of  $700,  and  by 
certain  payments  made  by  the  said  guardian,  Samuel  R.  Light- 
ner, the  full  sum  of  $1,000  was  paid. 

4.  That  the  question  is,  does  the  $1,000  advanced  to  the 
ward,  Linn  C.  Lightner,  by  the  guardian,  Samuel  R.  Lightner, 
pay,  in  full,  in  accordance  with  the  terms  of  the  will  of  the 
said  Wm.  H.  Lightner,  or  is  the  said  Linn  C.  Lightner  entitled 
to  receive  an  additional  $1,000  upon  his  arriving  at  the  age  of 
twenty-one  years,  the  $1,000  already  paid  him  being  advanced 
under  the  decrees  of  the  said  court  for  necessaries. 

6.  That  Linn  C.  Lightner  is  entitled  by  said  will,  at  the 
death  of  his  father,  to  $8,000,  and  that  the  same  has  been  upon 
interest  since  his  death,  and  at  this  date — nearly  three  years — 
has  this  fund  been  upon  interest.  No  farm  has  ever  been  pur- 
chased for  Linn  C.  Lightner,  as  his  father's  will  directed  and 
contemplated,  nor  have  the  referees  named  in  the  will  of  Will- 
iam H.  Lightner  either  fixed  location,  value,  or  attempted  so 
to  do,  of  a  farm  for  said  Linn  C.  Lightner. 
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ir  honorable  court  find  that  he,  the  said  Linn  C. 
is  entitled  to  receive  the  additional  $1,000,  then 
for  the  plaintiff;  if  otherwise,  judgment  to  be  en- 
le  defendant ;  the  costs  to  follow  the  judgment  and 
y  reserving  the  right  to  sue  out  a  writ  of  error 
thout  oath  or  bail. 

of  the  testator  contained  also  the  following  provi- 

Emd  bequeath  to  my  son  Horace  W.  Lightner  one 
ollars  ($1,000)  on  account  of  work  done  and  atten- 
during  my  illness." 

►llowed  the  provisions  quoted  in  the  case  stated.] 
ly  desire  that  my  son  Horace  W.  Lightner  receive 
of  this  bequest  when  he  arrives  at  the  age  of  twenty 


r  it  is  my  desire  that  in  case  my  son  Horace  W. 
hould  die  before  arriving  at  the  age  of  twentyK)ne 
his  share  of  my  estate  be  invested  in  real  estate  in 
lanner  and  by  the  same  persons  for  my  son  Linn  C. 
le  having  just  the  same  interest  in  it  and  receiving 
enefits  from  it  that  he  does  from  his  own  share,  but 
o  sell  or  convey  the  same." 

ch  29,  1889,  the  court,  Barnett,  P.  J.,  filed  an 
lich  after  stating  the  facts  agreed  upon,  proceeded : 
his  statement  of  facts  it  will  be  observed  that  no 
}  made  in  the  will  for  the  support  and  education  of 
Lghtner  during  his  minority ;  also,  that  no  question 
3  to  the  propriety  of  the  decrees  made  by  the  Or- 
rt,  but  on  the  contrary  the  fact  as  stated  is,  that  the 
•e  "advanced  imder  the  decrees  of  said  court  for 
."  We  are  of  opinion,  therefore,  that  the  case  falls 
provisions  of  §  13,  act  of  March  26,  1832,  P.  L. 
en  any  one  shall  die,  leaving  an  infant  child  or  chil- 
)ut  having  made  an  adequate  provision  for  the  sup- 
education  of  such  child  or  children,  during  their 
he  Orphans'  Court  may  direct  a  suitable  periodical 
out  of  the  minor's  estate,  for  the  support  and  educa- 
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taon  of  such  minor,  according  to  the  circumstances  of  each  case ; 
which  order  may,  from  time  to  time,  be  varied  by  the  court, 
according  to  the  age  of  the  minor  and  circumstances  of  the 
case." 

Upon  reference  to  the  will  itself,  it  appears  the  testator  hav- 
mg  given  a  legacy  of  $1,000  to  his  son  Horace  W.  Lightner, 
then  further  provides :  "  It  is  my  will  that  all  the  balance  of 
my  property  be  divided  equally  between  my  two  sons  Linn  C. 
Lightner  and  Horace  W.  Lightner  in  the  following  manner ; " 
and  then  follows  the  provision  copied  into  the  case  stated. 
There  is  here  a  separate  and  antecedent  gift,  which  is  indepen- 
dent of  the  directions  as  to  time  of  payment,  and  therefore  the 
legacy  of  $1,000  to  Linn  C.  Lightner  is  a  vested  legacy :  Sei- 
bert's  App.,  13  Pa.  603 ;  Bowman's  App.,  34  Pa.  19.  But 
whether  the  legacy  be  vested  or  contingent,  the  legatee,  by 
virtue  of  said  act  of  assembly,  may  have  an  allowance,  at  least 
out  of  the  interest,  for  his  support  and  education:  Seibert's 
App.,  19  Pa.  49 ;  Seitz's  App.,  87  Pa.  159.  We  are  not  aware 
that  it  has  been  decided  that  such  allowance  may  not  be  made 
out  of  the  corpus  of  the  legacy.  That  question  was  left  unde- 
cided in  Leiby's  App.,  49  Pa.  186. 

As  to  the  remainder  of  Linn  C.  Lightner's  share,  directed  by 
the  testator  to  be  invested  in  a  farm,  the  intention  being  clear 
to  give  only  the  usufruct  of  the  investment  to  said  legatee  for 
life,  and  after  his  death  the  investment  or  the.  farm  purchased 
therewith,  to  his  heirs  mentioned,  Linn  C.  Lightner  has  no 
absolute  right  of  property  in  the  corpus  of  the  fund  to  be  in- 
vested; this  was  otherwise  disposed  of  by  the  testator :  Bentley 
V.  Kauffman,  86  Pa.  99.  But  he  had  an  absolute  right  of  pro- 
perty in  the  vested  legacy. 

Furthermore,  it  would  appear  from  the  will  (which  was  pre- 
sented with  the  case  stated)  that  Linn  C.  Lightner  was  not 
intended  to  come  into  the  enjoyment  of  either  the  absolute  leg- 
acy, or  the  farm,  until  he  had  attained  the  age  of  twenty-one 
years.  The  provision  respecting  Horace  is,  "  It  is  my  desire 
that  my  son  Horace  W.  Lightner  receive  his  portion  of  this 
bequest  when  he  arrives  at  the  age  of  twenty-one  years."  In 
respect  to  Linn  C.  Lightner  it  is,  "  I  desire  that  my  son  Linu 
C.  Lightner  receive  $1,000  as  soon  as  he  arrives  at  the  age  of 
twenty-one  years,  and  that  the  remainder  of  his  share  be  in- 
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•m."  That  remainder  would  be  the  residue  of 
le  estate,  principal  and  interest,  after  deducting 
md  dollars  ;  or,  in  other  words,  the  whole  of  Linn 
share  of  the  estate,  with  its  accumulated  interest 
attains  his  majority,  is  to  be  invested  in  a  farm, 
T  the  legacy  of  one  thousand  dollars.  If  now  we 
tee  "  an  additional  f  1,000  upon  his  arriving  at 
yeai-s,"  it  can  only  be  done  by  taking  from  the 
property  to  which  they  have  an  absolute  right, 
)n  of  that  right  and  the  manifest  intention  of  the 
;ving  it  upon  one  absolutely  who  is  entitled  only  to 
This  we  think  cannot  be  done.  If  the  legatee 
^nced  the  corpus  of  his  own  estate,  no  wrong  at 
done  to  any  other  person ;  but  if  it  now  be  paid 
us  of  another's  estate,  the  remaindermen  would 
e  of  complaint. 

)inion  that  the  said  Linn  C.  Lightner  is  not  en 
^e  the  additional  $1,000,  we  therefore,  in  accord- 
terms  of  the  case  stated,  now,  this  March  29, 
igment  for  the  defendant. 

laving  been  entered  the  plaintiff  took  this  writ, 
the  court  erred  in  entering  judgment  for  the  de- 


ymhin^  for  the  plaintiff  in  error. 

Sponaler  (with  him  Mr.  E,  R.  Sponsler)^  for  the 
rror. 

R.  Justice  Mitchell  : 

I  of  the  will  in  controversy  is  plain  and  simple. 
Bstator's  son  Horace  a  legacy  of  one  thousand 
/ides  all  the  residue  of  his  estate  equally  between 
e  and  Linn.  Horace's  share  is  given  absolutely 
him  on  arrival  at  the  age  of  twenty-one,  with  a 
I  vise  over  in  case  of  death  before  that  time. 
\  given  in  the  following  words :  "  I  desire  that 
).  Lightner  receive  one  thousand  dollars  as  soon 
b  the  age  of  twenty-one  years,  and  that  the  re- 
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mainder  of  his  share  be  invested  in  a  farm,  he  the  said  Linn  C. 
Lightner  having  full  control  and  management  of  farm,  and  re- 
ceiving all  revenues  and  proceeds  therefrom,  but  not  having 
power  to  sell,"  etc.,  with  remainder  to  his  issue,  and  in  default 
of  issue,  devise  over  to  Horace  or  his  heirs.  The  testator  in- 
tended that  on  coming  of  age  his  son  Linn  should  have  a  cash 
sum  of  one  thousand  dollars  put  in  his  hands  to  start  with. 
The  gift  for  that  purpose  is  absolute,  and  no  provision  is  made 
for  reduction  or  abatement.  If  his  whole  share  had  amounted 
only  to  that  sum,  on  reaching  the  stipulated  age  it  would  all 
have  been  payable  to  him  without  regard  to  the  consequent 
failure  of  the  provision  for  a  farm.  So  long  as  that  amount 
remained,  it  became  his  absolutely  and  presently,  and  the  court 
has  no  authority  to  say  that  it  shall  be  reduced  by  sums  paid 
previously  and  for  a  different  purpose.  To  do  so  is  to  substi- 
tute a  new  will  for  that  which  the  testator  made.  We  are 
therefi^ro  clearly  of  opinion  that  there  must  be  judgment  for 
the  plaintiff. 

The  learned  court  below  was  largely  influenced  by  the  con- 
sideration that  plaintiff  had  but  a  limited  interest  in  the  money 
to  be  invested  in  the  farm,  and  an  absolute  property  only  in 
the  legacy  of  one  thousand  dollars,  and  that  the  sums  paid  for 
his  maintenance  during  minority  should  therefore  come  out  of 
this  latter  fund.  Such  a  result  might  have  followed  had  it  be- 
come necessary  to  use  up  the  fund  for  maintenance  during  mi- 
nority, but  it  could  not  do  so  until  all  the  rest  of  the  share  had 
been  exhausted.  As  already  said  the  specific  gift  of  the  one 
thousand  dollars  was  the  primary  and  controlling  intent  of  the 
testator,  and  must  be  carried  out  so  long  as  any  portion  of  the 
share  remains  to  pay  it  with.  It  is  only  the  remainder  after 
payment  of  this  sum  that  is  directed  to  be  invested  in  a  farm. 

Nor  do  we  find  any  difficulty  in  regard  to  the  income.  The 
gift  of  the  shares  themselves  is  not  by  way  of  remainder,  or  of 
a  future  contingent  estate,  but  is,  in  terms,  absolute,  present, 
and  immediate — "  it  is  my  will  that  all  the  balance  of  my  pro- 
perty be  divided  equally  between  my  two  sons in  the 

following  manner," — and  then  follows  the  provision  for  his  son 
Linn  already  quoted.  In  the  case  of  Horace  there  is  a  subse- 
quent devise  over  in  the  event  of  his  death  before  reaching  the 
age  of  twenty-one,  but  in  the  case  of  Linn  there  is  no  contin- 
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ind  between  him  and  his  life  estate.     It  is  post- 
enjoyment,  till  majority,  but  the  gift  itself  is 
i  absolute  interest  for  life  in  the  fund,  vesting 
:he  death  of  the  testator,  and  there  is  neither 
income,  nor  direction  to  accumulate  during  mi- 
devise  had  been  of  real  estate,  the  title  would 
the  will  directly  and  immediately  to  Linn  for 
of  personalty  his  interest  is  equally  direct  and 
le  title  being  in  him,  the  income  followed  the 
is  absolute  property  both  before  and  after  ma- 
minority  of  course  it  was  applicable  to  his 
ader  the  direction  of  his  guardian  or  of  the 
.     If  there  are  any  accumulations  they  are  pay- 
doming  of  age,  in  addition  to  the  thousand  dol- 
pus  of  the  fund,  given  him  specifically  by  the 

udgment  reversed,  and  now  judgment  for  plaint- 
iff on  the  case  stated  for  $1,000. 


AL  OF  DAVID  MUMMA  ET  AL. 
iTATB  OF  Patrick  Evebs,  Deceased.] 

DREE  OF  THE  ORPHANS*  COURT  OF  JUNIATA 
COUNTY. 

gued  May  20, 1889— Decided  June  28, 1889. 
[To  be  reported.] 

tor  of  an  insolvent  decedent  has  the  right  to  collect  and 
ssets  of  the  estate,  and  neither  creditors  nor  heirs  can 
ct  to  credits  taken  in  an  account  for  incident  and  neces- 
5xcept  on  the  ground  that  the  credits  are  excessive, 
in  good  faith  by  an  administrator  of  an  insolvent  dece- 
an  attorney  a  contingent  collection  fee  of  50  per  cent, 
y  invalid  as  against  decedent^s  creditors ;  they  can  ob- 
unreasonable  and  in  fraud  of  their  rights, 
p  §  33,  act  of  June  13.  1836,  P.  L.  548,  a  poor  district 
rtedapoor  person,  can  maintain  a  claim  in  the  Orphans' 
ursement  out  of  choses  in  action  falling  due  after  hiB 
ted  by  his  administrator,  not  decided. 
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Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams  and 
Mitchell,  JJ. 

No.  58  July  Term  1889,  Sup.  Ct. ;  court  below,  number  and 
term  not  given. 

On  May  10, 1888,  John  C.  Nissley,  administrator  of  Patrick 
Evei-s,  deceased,  presented  an  account  of  his  administration. 
To  this  account  certain  exceptions  were  filed,  whereupon  Mr. 
F,  M.  M,  Pennell  was  appointed  auditor  to  hear  and  determine 
said  exceptions  and  to  report  distribution. 

At  the  hearing  before  the  auditor  the  following  facts  were 
made  to  appear: 

Patrick  Evers  died  in  1882.  From  1870  until  his  death  he 
was  a  pauper  and  a  charge  upon  the  borough  of  Mifflintown. 
During  this  period  he  was  induced  by  certain  persons  to  take 
out  several  policies  of  insm*ance  upon  his  life,  some  of  which 
were  made  payable  to  "  Patrick  Evers,  his  heirs  or  assigns," 
and  others  to  "  Patrick  Evers,  his  representatives  or  assigns." 
These  persons,  who  had  no  insurable  interest  in  his  life,  paid 
all  the  expenses  and  premiums,  took  from  Evers  assignments 
of  the  policies,  and  after  his  death  collected  on  them  from  the 
insuring  companies  considerable  sums  of  money. 

In  1886  an  agreement  was  entered  into  between  the  heirs  of 
Patrick  Evers  and  Mr.  David  Mumma,  to  the  effect  that  the 
firm  of  Mumma  &  Shopp,  attorneys  at  law,  of  which  he  was  the 
senior  member,  should  raise  an  administration  in  the  estate  of 
Evers,  collect  the  insurance  moneys  from  the  persons  who  had 
received  them  from  the  insurance  companies,  pay  all  the  costs 
of  collection,  and  receive  as  a  compensation  one  half  of  what- 
ever they  might  collect;  if  nothing  should  be  recovered,  the 
heirs  to  be  under  no  liability  for  fees  or  expenses.  In  pursu- 
ance of  this  agreement,  on  September  9, 1886,  John  C.  Nissley, 
at  the  suggestion  of  Mr.  Mumma,  took  out  letters  of  adminis- 
tration upon  the  estate  of  Patrick  Evers.  Mr.  Nissley,  as  ad- 
ministrator, ratified  the  contract  previously  made  by  the  heirs 
with  Mr.  Mumma,  who,  acting  under  this  contract,  succeeded 
in  collecting  from  different  persons  sums  aggregating  $1,031.88. 
Of  this  amount  Mr.  Mumma  paid  over  to  the  administrator  the 
sum  of  $516,  retaining,  as  the  compensation  provided  for  in 
his  contract  with  the  heirs  and  administrator,  the  remaining 
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ut  of  which  were  paid  the  costs  and  expenses  of  the 
3,  amounting  to  $76.32. 

ember  Term  1886  of  the  Court  of  Common  Pleas  of 
lounty,  the  overseers  of  the  poor  of  Mifflintown 
Q  action  against  the  administrator  under  §  33,  act  of 
1836,  P.  L.  548,  to  recover  from  him  the  fund  arising 
5  insurance  claims,  to  the  end  that  it  might  be  applied 
o  reimbursing  the  district  for  the  maintenance  of  the 
In  this  action,  which  was  defeated,  the  administra- 
epresented  by  counsel,  who  charged  and  were  paid 
heir  services. 

y  10, 1888,  the  account  of  the  administrator  was  filed, 
charged  himself  with  the  $616  received  from  Mr. 
is  constituting  the  whole  estate  in  his  hands,  and  took 
er  alia,  for  the  above  mentioned  $150  paid  as  counsel 
for  $100  claimed  by  himself  as  commissions.  The 
3  stated  showed  a  balance  for  distribution  of  $236.06. 
account  the  overseers  of  Mifflintown  filed  exceptions, 
inter  alia,  to  the  allowance  by  the  accountant  to  Mr. 
>f  $515.88,  the  one  half  of  the  insurance  moneys 
to  the  accountant's  failure  to  charge  himself  there- 
to the  credits  claimed  for  said  counsel  fees  and  com- 


be foregoing  facts  found  by  him,  the  auditor,  on  De- 
8,  1888,  filed  his  report,  wherein  he  held,  citing  Ken- 
pp.,  4  Pa.  149,  that  under  the  circumstances,  the 
the  estate  and  the  time  and  trouble  incident  to  its 
,  the  accountant  should  not  be  surcharged  with  the 
ihe  sum  paid  to  Mr.  Mumma ;  that  the  credit  of  $150 
y  the  accountant  for  attorneys'  fees  paid  in  resisting 
a  of  the  overseers  of  Mifflintown  was  not  excessive 
Jlowable ;  that  the  allowance  of  $100  to  the  account- 
immissions,  however,  was  excessive,  and  should  be 
k)  $75.  The  balance  for  distribution  was  thus  in- 
>  $258.06. 

erseers  of  the  poor  of  Mifflintown  presented  before  the 
claim  against  the  estate  for  $2,027.70,  on  account  of 
enance  of  the  decedent  while  he  was  a  charge  upon 
ugh.     The  auditor  reported  that  over  $500  of  thi» 
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claim  was  unbarred  by  limitation,  and  upon  the  question  of  its 
allowance  reported  as  follows : 

It  was  argued  against  the  allowance  of  this  claim  to  partic- 
ipation in  this  distribution,  that,  in  the  first  place,  the  overseers 
of  the  poor  of  the  borough  of  Miflflintown  had  no  legal  stand- 
ing before  the  auditor  in  the  distribution  of  the  fund.  In 
support  of  this  theory.  Deer  Isle  v.  Eaton,  12  Mass.  328; 
Charlestown  v.  Hubbard,  9  N.  H.  196;  Stow  v.  Sawyer,  3 
Allen  616 ;  Jester  v.  Overseers,  11  Pa.  640,  were  cited.  In 
these  cases,  the  court  decided,  that  by  the  common  law,  the 
overseers  of  the  poor,  who  had  furnished  relief  and  support  to 
one  in  need  of  said  relief  and  support,  could  not,  in  the  ab- 
sence of  fraud,  maintain  an  action  against  the  party  relieved 
and  supported,  or  against  his  estate  after  his  death.  The  re- 
lief and  support  thus  furnished  the  pauper  being  a  mere  chari- 
ty, no  debt  was  created  and  no  action  could  be  maintained 
therefor.  In  other  words,  that  the  right  of  the  overseers  of 
the  poor  to  maintain  an  action  to  recover  the  property  of  one 
whom  they  have  relieved  and  supported,  being  a  right  given 
only  by  the  act  of  assembly,  they  were  bound  to  proceed  ac- 
cording to  that  act.  The  auditor  is  of  the  opinion  that  these 
claimants  have  done  so.  They  were  not  bound  necessarily  to 
bring  suit  in  the  Court  of  Common  Pleas  to  recover  this  claim ; 
by  presenting  it  before  your  auditor  they  complied  with  the 
act  of  assembly. 

Again ;  it  was  atgued  that  this  fund,  now  in  the  hands  of 
the  administrator,  was  no  part  of  the  estate  of  the  decedent, 
Patrick  Evers ;  that  the  accountant  was  a  mere  trustee  for  the 
heirs ;  that  this  was  not  tangible  property  in  existence  while 
Patrick  Evers  lived,  but  only  became  property  by  his  death  for 
his  heirs ;  that  these  claimants,  the  overseers  of  the  poor  of  the 
borough  of  Miflflintown,  could  not  seize  this  property  during 
the  lifetime  of  the  decedent,  and  that  therefore  the  creditors 
and  these  claimants  had  no  interest  in  its  distribution,  and 
that  this  fund  belonged  only  to  the  heirs  of  the  decedent.  In 
answer  to  this,  the  auditor  found  that  money  realized  on  a 
policy  of  insiu'ance  upon  the  life  of  an  individual,  made  paya- 
ble to  him  or  "  his  heirs,"  or  payable  to  him  or  his  "  personal 
representatives,"  was  personal  property  in  the  hands  of  his 
administrator  for  all  the  purposes  of  distribution :  Day  v.  In- 
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surance  Co.,  Ill  Pa.  507 ;  Deginther's  App.,  83  Pa.  889.  It 
makes  no  diflference  iu  this  respect,  that  the  policies  were  as- 
signed by  the  assured  to  others,  who  have  no  insurable  interest 
in  the  life  of  the  deceased.  The  assignments  were  void,  and 
the  property  in  these  policies  and  the  money  realized  thereon 
belonged  to  the  assured's  estate :  Gilbert  v.  Moose,  104  Pa.  74 ; 
Grant  v.  Kline,  115  Pa.  618 ;  Cooper  v.  ShaefEer,  20  W.  N. 
128;  Corson's  App.,  113  Pa.  438,  445;  Downey  v.  Hofifer, 
110  Pa.  109;  Meily  v.  Hershberger,  16  W.  N.  186;  Stoner  v. 
Line,  Administrator,  16  W.  N.  187.  Even  where  the  dece- 
dent was  the  beneficiary  in  the  policy  on  the  life  of  another,  in 
whose  life  said  beneficiary  had  an  insurable  interest,  if  the 
party  insured  died  some  time  after  the  death  of  the  beneficiary, 
the  Supreme  Court  has  held  that  the  money  realized  on  the 
policy  belonged  to  the  estate  of  the  beneficiary,  and  was  pro- 
perty in  the  hands  of  that  beneficiary's  administrators  for  the 
purpose  of  distribution :  Deginther's  App.  83  Pa.  337. 

In  the  matter  before  your  auditor  for  consideration,  the  pol- 
icies of  insurance  on  the  life  of  the  decedent  were  payable  to 
him  or  "his  heirs  and  assigns,"  or  to  him  or  "his  representa- 
tives and  assigns."  He  was  the  beneficiary,  and  the  money  in 
the  hands  of  this  administrator  belonged  to  the  estate  of  Pat- 
rick Evers,  deceased,  for  all  purposes  of  distribution.  The  act 
of  assembly  gives  the  overseers  of  the  poor  of  any  district  in 
which  any  person  shall  have  become  charged,  power  to  sue  for 
and  recover  any  personal  property  belonging  to  such  person,  and 
to  apply  the  proceeds  thereof,  or  so  much  as  may  be  necessary, 
to  defray  the  expenses  incurred  in  the  support  and  funeral  of 
said  person.  The  common  law  must  give  way  to  the  statute 
referred  to.  The  claimants,  the  overseers  of  the  poor  of  the 
borough  of  Mifflintown,  are  legally  entitled  to  this  fund ;  their 
claim  or  so  much  thereof  as  is  not  barred  by  the  statute  of 
limitations  was  fully  proven,  and  there  being  no  other  legal 
claims  against  this  estate,  the  entire  fund  in  the  hands  of  the 
accountant,  less  the  expenses  of  the  audit,  is  awarded  to  said 
overseers  of  the  poor  of  the  borough  of  MiflBintown. 

To  the  foregoing  report  of  the  auditor  both  the  accountant 
and  the  overseers  of  Mifflintown  filed  exceptions,  which  the 
court,  Barnbtt,  P.  J.,  disposed  of  in  the  following  opinion : 
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The  accountant's  3d  exception  is,  that :  "  The  auditor  erred 
in  not  deciding  that  the  overseers  of  the  poor  of  the  borough 
of  Miffintown  had  no  legal  standing  before  the  auditor  in  the 
matter  of  exceptions  and  distribution."  And  his  4th  exception 
is,  that :  "  The  auditor  erred  in  not  deciding  that  the  relief  and 
support  furnished  the  pauper,  Patrick  Evers,  was  a  mere  char- 
ity;  and  that  no  debt  was  created;  and  that  no  action  could 
be  maintained  therefor." 

These  exceptions  are  radical,  and,  if  well  taken,  determine 
the  controversy,  because  the  account  is  then  satisfactory  to  all 
parties  legally  interested,  and  distribution  must  be  made  among 
the  heirs  of  Patrick  Evers.  They  are  based  upon  the  propo- 
sition that,  at  common  law,  supplies  furnished  to  a  pauper  are 
a  gratuity,  for  the  payment  of  which  no  promise  was  implied. 
In  support  of  this  proposition.  Deer  Isle  v.  Eaton,  12  Mass. 
338 ;  Kennebuckport  v.  Smith,  22  Me.  445 ;  and  Stow  v.  Saw- 
yer, 3  Allen  515,  are  cited  as  authorities.  But  probably  the 
relief  of  the  poor  is  rather  to  be  considered  a  duty  enforced  by 
statute  :  1  Bl.  Com.  359.  The  world  owes  no  man  a  living ; 
he  is  in  this  respect  his  own  debtor.  If  the  poor  district  has 
been  compelled  to  assume  and  pay  some  portion  of  this  debt, 
there  is  no  good  reason  why  it  should  be  denied  the  right  to  be 
reimbursed  from  his  estate.  Whatever  may  have  been  the 
common  law  rule,  it  has  been  superseded  by  statute  both  in 
Maine  and  Massachusetts,  as  well  as  in  Pennsylvania.  Our 
act  of  June  13,  1836,  P.  L.  548,  makes  it  lawful  "  to  sue  for 
and  recover  any  real  or  personal  estate  belonging  to  such  per- 
son, and  to  sell  or  otherwise  dispose  of  the  personal  property 

and  to  apply  the  proceeds,  or  so  much  thereof  as  may 

be  necessary,  to  defray  the  expenses  incurred  in  the  support 
and  funeral  of  such  person."     And,  since  said  act  makes  it 

lawful  "  for  the  overseers  of  any  district in  which  any 

person  shall  have  become  chargeable  to  sue  for,"  etc.,  it  is  ap- 
parent that  the  above  cited  authorities  are  not  applicable ;  and 
that  said  exceptions  are  not  well  taken. 

The  other  exceptions  are  to  the  effect,  that  the  auditor  erred 
in  reducing  the  accountant's  compensation ;  in  giving  the  fund 
to  the  overseers  of  the  poor ;  and  in  not  distributing  it  among 
the  heirs  of  Patiick  Evers. 

In  regard  to  the  compensation  we  need  only  say,  that  the 
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by  the  auditor  is  more  than  five  per  cent  of  the 
collected,  where  there  were  but  little  time  and 
id  in  the  collection.  It  is  argued  that  the  dispo- 
md  was  erroneously  made,  because  it  was  derived 
e  on  the  life  of  Patrick  Evers,  which  was  only 
his  death,  and  no  title  to  have  it  ever  existed 
legal  representatives  of  the  deceased ;  and  that, 
overseers  are  without  any  rightful  claim.  But 
is  a  non  sequitur.  The  same  thing  might  be  said 
)  the  heirs,  and  the  argument,  if  sound,  would 
administrator  alone  is  entitled  to  the  fund.  Day 
ad  Life  Ins.  Co.,  Ill  Pa.  507,  is  cited  to  support 
But  that  case  simply  decides  that  a  policy  of 
is  not  the  subject  of  an  attachment  execution 
I  of  the  assured ;  but  it  does  not  decide  that  the 
lets  in  the  administrator's  hands  for  the  payment 
:s,  or  that  it  does  not  "  immediately  and  necessa- 
the  benefit  of  all  who  are  interested  in  the  de- 
e,  whether  as  creditors  or  distributees."  No 
raised  here,  nor  can  be  raised  now,  as  to  the 
X)  sue  for  and  recover  the  fund  from  those  liable 
1  of  the  assured ;  the  fund  has  been  recovered,  and 
ow  is  one  of  distribution.  But  the  case  of  Jes- 
•s,  11  Pa.  540,  is  not  without  importance,  because 
t  the  overseers,  who  had  fed  and  clothed  the 
t  his  heirs,  were  next  in  interest  to  the  pauper. 
;  of  June  13, 1836,  P.  L.  548,  makes  it  lawful  for 
"to  sue  for  and  recover  any  real  or  personal 
ag  to  such"  pauper.  The  policy  of  insurance 
action  and  personal  estate  belonging  to  the  pau- 
.  that  no  recovery  could  be  had  on  it  until  after 
ot  change  its  character.  A  promissory  note  may 
itil  after  the  payee's  death ;  indeed,  it  may  not 
til  a  certain  time  after  his  death:  Colehan  v. 
J93 ;  s.  c.  2  Stra.  1217 ;  De  Wald's  Estate,  13 
t  it  is  none  the  less,  for  that  reason,  personal 
payee.  The  statute  intends  that  the  overseers 
irsed  their  expenses,  in  the  pauper's  behalf,  from 
state,  and  should  receive  a  construction  consis- 
intention.  We  are  of  opinion  that  the  account- 
s  should  be  overruled.* 
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The  first  exception  filed  by  the  overseers  to  the  adminis- 
trator's account  is,  that  the  administrator  has  not  charged  him- 
self with  all  the  moneys  collected,  and  that  the  auditor  erred 
in  overruling  said  exception.  The  testimony  taken  before  the 
auditor  shows  that  there  was  collected  the  sum  of  $1,081.88. 
This  was  money  that  belonged  to  the  estate  of  Patrick  Evers, 
and  his  administrator  should  have  charged  himself  with  it. 
This  exception  is  sustained.*® 

The  fourth  exception  to  the  administration  account  is,  that 
the  administrator  could  not  allow  for  collection  fee,  one  half 
of  the  fund  collected;  the  heirs  had  no  power  to  bind  the 
estate  by  such  agreement  to  the  detriment  of  creditors ;  and 
the  fourth  exception  to  the  auditor's  report  is,  that  he  over- 
ruled that  exception.  We  think  this  exception  is  well  taken.*'* 
We  are  of  opinion  that  the  heirs  are  entitled  to  no  part  of  this 
estate.  The  overseers  are  next  in  interest  to  the  pauper :  Jes- 
ter V.  Overseers,  11  Pa.  540.  Their  rightful  claim  exceeds  the 
whole  amount  of  the  estate  ;  there  is  no  balance  remaining  to 
be  paid  over;  and  therefore  nothing  payable  to  the  heirs. 
Their  agreement  should  not  therefore  deprive  creditors  of  their 
legal  claims.  The  administrator's  counsel  should  receive  rea- 
sonable compensation  for  services  properly  rendered ;  but  noth- 
ing more.  Kennedy's  Appeal,  4  Pa.  149,  cited  by  the  auditor, 
was  decided  on  its  own  peculiar  facts  and  is  not  authority  where 
the  facts  are  different ;  we  think  they  are  materially  different 
in  the  case  under  consideration.  There  was  but  little  trouble 
in  collecting  the  estate ;  it  belonged,  when  collected  at  least,  if 
not  before,  to  the  overseers  of  the  poor,  who  were  not  bound 
by  an  agreement  to  which  they  were  not  a  party :  Chester  Co. 
V.  Barber,  97  Pa.  455. 

The  claim  of  the  overseers  does  not  appear  to  be  included  in 
any  of  the  actions  mentioned  in  the  statute  of  limitations,  and  it 
is  based  upon  the  said  act  of  1836 ;  but  we  think  it  unneces- 
sary to  decide  whether  the  bar  of  the  statute  would  apply  to 
any  part  of  their  claim,  because  it  does  not  appear  that  such 
objection  was  raised.  It  was  resisted  on  the  ground  that  they 
never  had  any  claim  on  the  fund,  and  not  on  the  ground  that 
the  remedy  was  impaired.  We  need  not  further  discuss  the 
exceptions. 

Vol.  oxxvn — 31 
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thereupon  restated  the  account  in  accordance  with 
js  laid  down  in  the  foregoing  opinion,  charging  the 
irith  the  whole  of  the  $1,031.88  collected ;  allowing 
100  for  the  services  rendered  under  the  agreement 
mma  and  further  credits  aggregating  $76.32  for  the 
mected  therewith ;  allowing  a  credit  of  $76  for 
of  accountant ;  reducing  the  credit  for  fees  of  ad- 
counsel  fi-om  $150  to  $100,^^  letting  the  other 
n  in  the  account  stand ;  and  adjudged  that  there 
hands  of  the  accountant,  after  deducting  costs  of 
balance  for  distribution  of  $591.28,  and  decreed 
tn  be  paid  to  the  overseers  of  the  poor  of  Miffiin- 

imma  and  the  accountant,  John  C.  Nissley,  there- 

3d  to  this  court,  assigning  for  error,  inter  alia : 

cree  directing  payment  of  the  balance  for  distribu- 

verseers  of  the  poor.* 

reri'uling  of  accountant's  exception  to  the  reduo- 

)mmissions.* 

ning  the  first  exception  to  the  administrator's  ac- 

;ing  the  credit  for  counsel  fees  to  $100.** 

ning  the  fourth  exception  to  the  administrator's 


Junkin  and  Mr.  Alfred  Patterson  (with  them  Mr. 
Teely)^  for  appellants : 

imon  law  the  overseers  of  Mifflintown  could  not 
of  decedent  for  money  paid  on  his  account  as  a 
3r  Isle  V.  Eaton,  12  Mass.  328;  Charlestown  v. 

N.  H.  196;  Stow  v.  Sawyer,  3  AUen  513.  Is 
ite  making  them  creditors?  The  only  statute  is 
rune  13, 1836,  P.  L.  548,  the  full  force  of  which  is 
rseers  are  simply  sequestrators  to  apply  the  pau- 
il  property  and  the  income  of  his  real  estate  to  his 
1  and  burial.     They  may  sue  others  for  its  recovery, 

as  for  a  debt.  Not  being  creditors,  they  cannot 
m  in  the  Orphans'  Court  against  his  estate.  If 
ly  right  to  the  insurance  money,  their  remedy 
been  against  the  assignees  of  the  policies;  here. 
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they  can  claim  if  at  all  only  as  creditors :  Overseers  of  White 
Deer  Tp.'s  App.,  95  Pa.  191. 

2.  The  court  was  cruelly  severe  in  cutting  down  the  amount 
allowed  for  Mr.  Mumma's  fee.  The  fee  was  contingent ;  was 
fixed  by  agreement  with  the  heirs,  ratified  by  the  administra- 
tor, and  the  actual  outlay  exceeded  the  f  100  allowed.  The 
overseers  had  slept  for  nearly  five  years  without  taking  steps 
to  recover  the  money,  and,  had  it  not  been  for  Mr.  Mumma's 
diligence,  not  a  dollar  would  have  been  realized.  Both  the 
administrator  and  counsel  in  the  action  labored  faithfully  to 
protect  this  fund,  and  the  cutting  down  of  the  former's  com- 
missions from  $100  to  $75,  and  the  allowance  of  the  latter 
from  $150  to  $100,  were  unjust.  All  authority  teaches  that 
you  must  not  muzzle  the  ox  that  treads  out  the  corn.  More- 
over if  these  overseers  have  no  standing  as  creditors,  all  their 
exceptions  to  the  account  and  auditor's  report  fall. 

Mr.  Jeremiah  Lyon%^  for  appellee : . 

1.  The  fees  and  commissions,  as  allowed  by  the  court,  amount 
to  32  per  cent  of  the  whole  fund.  The  appellants  claim  to- 
gether over  75  per  cent.  No  court  of  equity  can  sanction  such 
rapacity.  The  agreement  with  Mr.  Mumma  was  champertous 
and  not  binding.  The  heirs  could  not  bind  creditors  by  it, 
and  as  to  the  administrator  it  was  ultra  vires :  Chester  Co.  v. 
Barber,  97  Pa.  455.  The  amount  allowed  the  administrator 
was  almost  15  per  cent  of  what  he  charged  himself  with  in  his 
account.  The  counsel  fee  allowed  by  the  judge,  who  was  as 
familiar  with  the  case  as  the  auditor,  was  liberal. 

2.  The  heirs  of  Patrick  Evers  have  not  appealed,  and  no 
question  is  presented  as  to  the  right  of  the  overseers  to  the 
fund.  But  they  are  entitled  to  it  under  §  33,  act  of  June  18, 
1836,  P.  L.  548.  Although  thefe  may  be  no  implied  assump- 
tion on  the  part  of  the  pauper  for  maintenance  at  common  law, 
the  statute  clearly  gives  the  overseers  the  right  to  reimburse 
the  district  out  of  his  property,  including  choses  in  action, 
though  these  may  not  fall  due  until  after  his  death.  The 
statute  is  remedial  and  should  be  liberally  construed. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

We  can  only  consider  in  this  case  the  questions  affecting  the 
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have  entered  an  appeal.  Said  parties  are  David 
ose  claim  to  retain  one  half  the  fund  collected  from 
t  life  policies  was  disallowed  by  the  court  below, 
linistrator  of  Patrick  Evers,  the  deceased  pauper, 
lissions  have  been  reduced,  as  well  as  the  amount 
r  counsel  fees.  The  heirs  of  Patrick  Evers  have 
i,  hence  the  relative  rights  of  said  heirs  and  the 

the  poor  of  the  borough  of  Mifl^town  are  not 
We  are,  therefore,  spared  the  discussion  of  this 
;ubject. 

question  is  whether  Mr.  Mumma  was  entitled  to 
alf  the  sum  collected  by  him.  It  appears  from  the 
3  auditor  that  Patrick  Evers,  the  decedent,  was,  at 

his  death,  and  had  been  for  several  years  prior 
luper  and  a  charge  upon  the  borough  of  Miflflin- 
irther  appeared  that  during  his  life  he  was  induced 
arties  to  take  out  life  policies  in  certain  speculative 
)mpanies.     These  persons  paid  all  expenses,  took 

of  the  policies,  maintained  them,  and  after  his 
money  thereon,  and  kept  it  as  their  own.  After 
3  of  this  court  in  other  cases  that  such  insurances 

benefit  of  the  estate  of  the  assured,  an  agreement 
3tween  the  heirs  of  said  Patrick  Evers  and  David 
Harrisburg,  that  said  Mumma  was  to  raise  up  an 
on  upon  the  estate,  ascertain  what  policies  existed 
who  held  them,  to  whom  money  had  been  paid 
Uect  by  suit  or  otherwise  the  money  so  paid  by  the 
►mpanies  to  the  policy  holders ;  bear  all  expenses 
charges  out  of  his  own  pocket,  if  no  money  was 
[id  if  any  money  was  recovered  the  said  Mumma 
^e  as  his  compensation  one  half  of  the  gross  amount 
In  pursuance  of  this  agreement  letters  of  admin- 
re  taken  out  upon  the  estate,  and  the  administrator 
agreement  before  made  by  the  heirs.  Mr.  Mumma 
1  collecting  the  sum  of  $1,031,  one  half  of  which 
ie  administrator,  and  retained  the  other  half  under 
nt  as  his  compensation. 

J  time  no  one  had  knowledge  of  a  claim  on  the  part 
eers  of  the  poor  for  the  maintenance  of  the  pauper. 
)TQ  made  no  effort  to  collect  this  money  from  the 
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paiiies  who  had  received  it,  and  the  auditor  distinctly  finds 
that  had  there  been  no  such  agreement  with  Mr.  Mumma  there 
would  have  been  no  estate  to  distribute.  The  auditor  further 
finds,  and  in  this  he  is  sustained  by  the  evidence,  that  50  per 
cent  was  the  usual  charge  of  attorneys  for  this  class  of  cases. 
It  must  not  be  overlooked  that  the  fee  was  contingent ;  no  re- 
covery, no  compensation,  and  the  expenses  to  be  borne  by  the 
attorney.  When  we  look  at  the  character  and  amount  of  the 
claims,  we  are  not  prepared  to  say  that  the  charge  was  unrea- 
sonable or  the  agreement  ultra  vires.  We  are  not  discussing 
a  question  of  professional  ethics,  but  an  agreement  as  to  profes- 
sional compensation.  The  said  agreement  was  not  necessarily 
invalid  because  made  by  the  heirs.  Prima  facie  they  had  a  right 
to  make  it,  subject  to  the  rights  of  creditors.  But  the  latter 
having  made  no  move  toward  collecting  the  money,  they  can- 
not wholly  repudiate  the  agreement  made  by  the  heirs  in  good 
faith  by  means  of  which  the  money  was  received.  They  would 
have  a  right  to  object  if  it  was  unreasonable  and  in  fraud  of 
their  rights.  Neither  appears  to  be  the  fact  in  this  case,  and 
we  think  it  was  error  to  surcharge  the  accountant  with  any 
portion  of  the  money  retained  by  Mr.  Mumma. 

The  auditor  reduced  the  accountant's  claim  for  compensation 
from  $100  to  |75.  In  this  he  was  sustained  by  the  court  below, 
and  we  think  they  were  both  right.  This  question  does  not 
require  discussion. 

The  auditor  allowed  a  fee  of  $150  to  counsel  for  professional 
services.  This  the  court  reduced  to  $100.  The  auditor  found 
as  a  fact  that  the  charge  was  not  excessive  for  the  services 
rendered.  The  learned  judge  does  not  give  a  satisfactory  rea- 
son for  reversing  him  upon  this  point.  He  does  not  say  that 
the  amount  was  excessive  or  that  it  was  not  fully  earned.  That 
the  estate  when  collected  belonged  to  the  overseers  of  the  poor, 
and  that  they  were  not  bound  by  an  agreement  to  which  they 
were  not  a  party,  is  aside  from  the  case.  The  administrator 
had  a  right  to  collect  this  money  and  to  administer  the  estate. 
Creditors  are  bound,  as  well  as  heirs  and  distributees,  for  ex- 
penses incident  and  necessaiy  to  the  conduct  of  the  busi- 
ness ;  they  can  only  be  heard  to  object  that  such  charges  are 
excessive,  and  this  has  not  been  shown  in  this  case.    We  are 
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Q  that  the  fee  of  $150  to  counsel  should  have  been 

The  decree  is  reversed  at  the  costs  of  the  appel- 
lees, and  it  is  ordered  that  distribution  be  made 
in  accordance  with  this  opinion. 


R.  P.  COCHRAN  V.  T.  P.  COCHRAN. 

E  TO  TTTR  OOUBT  OF   COMMON  PLEAS  OP  PERRY 
COUNTY. 

Argued  May  29, 1889— Decided  June  28, 1889. 

3  in  the  following  form :  '*  I  give,  devise  and  bequeath  to  my 

ly  farm and  if  he  should  die  leaving  no  lawful  heirs, 

e  to  descend  to  his  brothers  and  sisters,  share  and  share  alike, 
Ir  legal  representatives,"  read  in  connection  with  other  portions 
ill,  gave  an  estate- tail  to  the  devisee. 

estate,  devised  by  a  will  becoming  operative  prior  to  the  act 
27,  1865,  P.  L.  368,  may  be  barred  by  deed  duly  executed,  ao- 
ged  and  recorded,  in  accordance  with  the  provisions  of  the  act 
jy  16.  1799,  3  Sm.  L.  338. 

Paxson,  C.  J.,  Green,  Williams  and  Mitchell,  JJ. 
July  Term  1889,  Sup.Ct. ;  court  below.  No.  5  Au- 
n  1889,  C.  P. 

)ril  13, 1889,  a  case  stated  was  submitted,  in  which 
'.  Cochran  was  plaintiff  and  Thomas  P.  Cochran,  de- 

cts  are  fully  set  forth  in  tie  following  opinion  of  the 

lRNETT,  p.  J.,  filed  April  29, 1889. 

ftterial  facts  appearing  from  the  case  stated  are  as  fol- 

s  Cochran,  who  died  prior  to  February  19,  1846,  exe- 
will  on  May  2, 1838,  and  made  the  following  bequests 
(es: 
gives  to  his  wife  his  dwelling  house  and  certain  lots 
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of  ground  in  Millerstown,  and  all  the  household  and  kitchen 
furniture  during  her  natural  life ;  likewise  the  net  income  of 
two  hundred  shares  of  bank  stock,  "the  interest  of  which  she 
is  to  draw  during  her  natural  life,  and  at  her  death  it  is  to  de- 
scend as  hereinafter  bequeathed  and  devised."  The  furniture 
is  to  be  at  her  disposal  "  among  my  children  and  none  else," 
and  if  not  disposed  of  by  her,  "  my  wiU  is  it  shall  descend  to 
my  children  who  may  survive  her,  share  and  share  alike." 

2.  He  gives  and  devises  to  his  son  William  P.  Cochran  two 
hundred  shares  of  bank  stock  "  for  his  own  use  and  benefit  and 
to  dispose  of  the  same  as  his  judgment  may  direct ; "  "  also  all 
my  Missouri  lands,  in  like  manner,  for  his  own  use." 

3.  He  devises  certain  tracts  of  land  in  tins  county  to  his  son 
James  M.  Cochran,  the  net  interest  and  income  of  which  "he 
shall  draw  and  inherit  during  his  natural  life,  and  at  his  death 
to  descend  to  his  lawful  children,  and  if  he  should  leave  none, 
in  that  case  to  descend  to  his  brothers  and  sisters." 

4.  "  I  do  give,  bequeath  and  devise  to  my  son  Thomas  Pres- 
ton Cochran  my  farm  in  Pfoutz's  Valley,  with  all  its  buildings 
and  improvements,  containing  152  acres,  more  or  less ;  also 
the  hill  tract  bought  at  sheriflf's  sale,  as  the  property  of  Daniel 
Huffman,  deceased,  containing  about  200  acres  more  or  less, 
with  all  the  improvements  thereon  ;  also  my  dwelling  house  in 
Millerstown  at  the  death  of  his  mother,  it  being  on  the  east 
side  of  the  main  street,  and  the  four  lots  attached  to  the  same 
on  the  east  side  of  the  main  street,  in  said  Millerstown,  Perry 
county;  and  if  he  should  die,  leaving  no  lawful  heirs,  the 
whole  to  descend  to  his  brothers  and  sisters,  share  and  share 
alike,  or  to  their  legal  representatives." 

5.  He  devises  to  his  daughter  Eliza  Jane  McDowell  two 
hundred  acres  of  his  Franklin  county  farm,  "  for  her  use  and 
benefit;  should  she  die  leaving  no  lawful  issue,  then  to  de- 
scend to  her  brothers  and  sisters,  share  and  share  aUke." 

6.  He  devises  the  remaining  204  acres  of  his  Franklin  coun- 
ty farm,  to  his  daughter  Mary  Ann  Thompson,  "  to  enjoy  and 
possess  all  the  rents,  issues  and  profits  of  the  same,  on  her 
part,  during  her  natural  life,  and  at  her  death  to  descend  to 
her  lawful  children  and  if  she  should  leave  none;  to  descend  to 
her  bi'others  and  sistera  equally." 

7.  He  gives  to  his  grandson  Thomas  Cochran  $100,  to  be 
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rrives  at  the  age  of  twenty-one  years,  if  prom- 
>d  conduct ;  if  not,  to  be  put  at  interest  for  his 
he  should  die  leaving  no  lawful  issue,  then  it 
his  uncles  and  aunts,  or  their  representatives 
ide." 

0  his  grandson  Allison  Cochran  one  dollar, 
the  residue  of  his  real  and  personal  estate  to 

X)  money ;  and  what  remains  after  payment  of 
inst  his  Franklin  county  farm,  including  the 
leathed  to  his  wife  if  undisposed  of  by  her,  and 
if  other  bank  stock,  is  to  be  equally  divided 
Lving  children ;  "  it  is  imderstood  that  the  re- 
vre  stated  to  go  among  my  children  who  may 
them  only,  to  be  equal  shares  of  the  remain- 
I. 

e  and  bequeath  my  small  library  to  and  among 
3  may  survive  me,  share  and  share  alike ;  also 
arel." 

liat  if  any  of  his  heirs  or  legatees  shall  attempt 
make  void  any  part  of  his  will,  such  heir  or 
>  debarred  of  any  share  of  his  estate.  And 
ts  his  wife,  Abram  Adams,  Esq.,  and  Thomas 
executors. 

Dochran  sold  and  conveyed,  by  deed  dated 
to  his  son  Robert  P.  Cochran,  certain  of  the 
evised  to  him  in  the  fourth  item  of  said  will, 
)  vendee's  judgment  note  of  $3,500  for  balance 
ley,  and  entered  judgment  thereon  to  No.  169 
L888.  On  March  26, 1887,  in  the  belief  that 
le  lands  devised  to  him  and  conveyed  to  Rob- 
was  an  estate-tail,  Thomas  P.  Cochran  pro- 
form  of  law  to  bar  the  entailment.  But  the 
g  that  the  estate  of  Thomas  P.  Cochran  in  the 
.  to  him  was  not  a  fee  simple,  nor  such  as  can 
mple  by  barring  entailment,  and  because  there 
en  of  said  Thomas  P.  Cochran,  refuses  to  pay 
aid  judgment  note,  given  in  payment  for  a  fee 
b  is  admitted  also  that  at  the  time  Thomas 
3d  his  will,  he  had  five  children  living,  all  of 

1  married  and  had  children. 
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Under  these  facta  the  question  for  decision  is,  what  estate 
did  Thomas  P.  Cochran  take  in  the  land  devised  to  him  in  the 
will  of  his  father  ?  If  not  an  estate  in  fee  simple,  or  such  that 
the  defendant  can  reduce  to  a  fee  simple,  then  judgment  No. 
169  January  T.  1888,  to  be  opened  and  the  defendant  therein 
let  into  a  defence,  as  upon  petition  and  rule  for  that  purpose  ; 
but  if  such  estate,  then  judgment  to  be  entered  for  the  defend- 
ant in  this  suit ;  with  the  right  to  either  party  to  sue  out  a 
writ  of  error. 

It  will  be  observed  that  in  the  provision  of  the  will  against 
an  attempt  to  invalidate  any  part  of  it,  there  is  no  devise  over 
in  case  of  a  violation  of  such  provision ;  and  that  it  is  to  be 
considered,  therefore,  only  in  terrorem,  and  without  effect 
upon  estates  already  vested :  Chews'  App.,  45  Pa.  228,  recog- 
nized in  Van  Dyke's  App.  60  Pa.,  491.  That  provision  in  no 
way  affects  the  question  to  be  decided. 

The  fourth  item  of  this  will  was  before  us  for  construction, 
in  Thomas  P.  Cochran  v.  Ezra  P.  Titzell,  No.  7,  April  Term, 
1887 ;  and  the  question  was  then,  as  it  is  now,  what  estate 
Thomas  P.  Cochran  took  under  the  said  devise  in  his  father's 
will.  This  court  decided  that  he  took  an  estate-tail,  and  the 
Supreme  Court  affirmed  the  judgment.  The  question,  thus,  is 
res  adjudicata,  unless  there  are  different  facts  now  presented, 
calling  for  a  different  judgment.  This  is  alleged  to  be  the 
case.  Only  the  fourth  item  was  then  submitted ;  the  entire 
will  is  now  presented  to  the  court.  The  additional  facts, 
therefore,  consist  in  the  other  items  of  the  will.  The  plaintiff 
contends  that  the  fourth  item  is  so  modified  by  the  other  items, 
that,  read  in  the  light  of  the  whole  will,  a  different  case  is 
presented,  requiring  a  different  determination;  that,  consi- 
dered by  itself  and  unexplained  by  the  context,  the  phrase, 
"  and  if  he  should  die  leaving  no  lawful  heirs,"  may  well  mean 
a  general  indefinite  failui-e  of  issue ;  but  viewed  in  connection 
with  the  other  items,  imports  a  failure  at  the  first  taker's  death ; 
and  that  therefore  Thomas  Preston  Cochran  did  not  take  an 
estate-tail. 

This  will  was  made  since  the  act  of  April  8, 1833,  P.  L.  249; 
it  required  no  words  of  inheritance  or  of  perpetuity  to  pass  the 
whole  estate  of  the  testator  in  the  premises  devised.  The  de- 
vise to  William  P.  Cochran,  in  the  second  item,  of  the  testa- 
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tor's  Missouri  lands,  passed  the  testator's  whole  estate  therein, 
and  vested  a  fee  simple  in  the  devise.  The  devise  to  James 
M.  Cochran,  in  the  third  item,  and  to  Mary  Ann  Thompson,  in 
the  sixth  item,  is  expressly  during  natural  life,  and  at  their 
deaths  respectively,  to  descend  to  their  lawful  children,  and,  if 
they  should  leave  none,  to  descend  to  their  brothers  and  sis- 
ters equally.  The  devise  in  the  fourth  and  fifth  items,  to 
Thomas  Preston  Cochran  and  Eliza  Jane  McDowell,  respec- 
tively, differ  from  the  others  in  that  they  are  not  expressly  for 
and  during  natural  life,  on  the  one  hand,  nor  do  they  pass  the 
whole  estate  of  the  testator  therein  to  the  first  takers,  on  the 
other.  The  will  is  not  artistic,  but  the  testator  was  intelligent. 
He  knew  how  to  create  different  estates  in  the  first  takers,  and 
has  done  so  by  an  intention  clearly  expressed.  He  has  given 
a  fee  simple  to  one,  life  estates  to  others,  and  at  least  a  free- 
hold estate  to  Thomas.  An  inference  could  not  safely  be 
drawn  from  the  fact  that  he  used  the  term  "  children "  in  a 
devise  expressly  for  life,  that  he  also  meant  children,  by  the 
terms  "lawful  heirs"  in  conferring  a  freehold.  Even  if  it 
might  be  inferred  that  he  used  "  issue  "  in  the  sense  of  "  chil- 
dren "  in  the  fifth  item,  nevertheless  it  would  not  materially 
aid  an  inference  that  he  meant  children  by  "  lawful  heirs  "  in 
the  fourth  item.  Heirs  is  a  word  of  larger  import  than  issue : 
Taylor  v.  Taylor,  63  Pa.  481.  "  Lawful  heirs "  here  means 
heirs  of  the  body;  because,  since  the  devise  over  is  to  the 
brothers  and  sisters,  they  are  necessarily  excluded  from  the 
first  takers ;  and  since  the  brothers  and  sisters  are  not  to  take 
while  there  are  heirs  of  the  body  of  the  first  takers,  the  limita- 
tion over  is  after  an  indefinite  failure  of  issue :  Covert  v.  Rob- 
inson, 46  Pa.  274. 

The  inference  that  testator  by  "  lawful  heirs "  meant  chil- 
dren, could  not  be  drawn  for  another  reason.  The  devise  over 
is  to  the  first  taker's  "brothers  and  sisters,  share  and  share 
alike,  or  to  their  legal  representatives."  Where  there  is  a  be- 
quest of  personalty,  "  legal  representatives,"  as  in  Fleck's  Est., 
1  Pars.  126,  ordinarily  means  executors  or  administrators.  But 
where  there  is  a  devise  of  realty,  "  the  legal  representative,  in 
legal  contemplation,  is  the  heir,  and  not  the  administrator:" 
Duncan  v.  Walker,  2  Dall.  205;  Ware  v.  Fisher,  2  Y.  578; 
Commonwealth  v.  Bryan,  6  S.  &  R.  81.    If  the  testator  felt 
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a  necessity  of  providing  an  indefinite  succession  for  the  devise 
07er,  it  must  have  sprung  from  the  contemplation  of  an  indefi- 
nite failure  of  issue  of  the  first  taker :  Stook's  App.,  20  Pa. 
349.  Certainly,  it  is  not  clear,  from  a  consideration  of  the 
whole  will,  that  the  testator  meant  to  give  less  than  a  freehold 
estate  to  his  son  Thomas ;  certainly,  there  is  notiiing  "  to  con- 
tradict unequivocally  the  presumed  intention  that  the  devise 
over  shall  not  take  effect  until  the  whole  line  of  issue  is  ex- 
tinct," and  that  is  all  that  is  required  in  order  to  give  the  same 
construction  to  the  fourth  item  which  it  received  when  the 
case  of  Cochran  v.  Titzell  was  under  consideration. 

"  It  is  a  rule  of  law,"  said  Mr.  Justice  Shakswood,  in  Klepp- 
ner  v.  Laverty,  70  Pa.  70,  "which  declares  inexorably  that 
where  the  ancestor  takes  a  preceding  freehold,  by  the  same 
instrument,  whether  deed  or  will,  a  remainder  shall  not  be 
limited  to  his  heirs  as  purchasers."  We  are  of  opinion  that 
this  case  is  ruled  by  Eichelberger  v.  Barnitz,  9  W.  447,  and 
the  line  of  cases  which  follow  its  lead.  These  cases  are  numer- 
ous ;  some  of  them  are  the  following :  Smith's  App.,  23  Pa.  9 ; 
Braden  v.  Cannon,  24  Pa.  168 ;  Covert  v.  Robinson,  46  Pa. 
274 ;  Matlack  v.  Roberts,  64  Pa.  148 ;  Kleppner  v.  Laverty, 
70  Pa.  70 ;  Lawrence  v.  Lawrence,  105  Pa.  335 ;  Carroll  v. 
Bums,  108  Pa.  386 ;  Bassett  v.  Hawk,  118  Pa.  94;  Cockins's 
App.,  Ill  Pa.  26 ;  Reinoehl  v.  Shirk,  119  Pa.  108.  To  which 
may  be  added  Titzell  v.  Cochran,  8  Cent.  R.  513. 

And  now,  April  29, 1889,  being  of  opinion  that  the  estate 
devised  to  the  defendant  was,  by  reason  of  said  devise  and  the 
proceedings  to  bar  entailment,  an  estate  in  fee  simple,  we 
hereby,  in  accordance  with  the  terms  of  the  case  stated,  enter 
judgment  for  the  defendant. 

The  plaintiff  thereupon  took  this  writ,  assigning  for  error 
the  entry  of  judgment  in  favor  of  the  defendant,  under  the 
facts  contained  in  the  case  stated. 

Mr,  W.  H.  Sponsler  (with  him  Mr.  Jeremiah  Lyons  and  Mr, 
J.  L,  M,  MarkeV)^  for  the  plaintiff  in  error. 

Mr.  B.  F.  Junkin  (with  him  Mr.  W.  A.  Sponsler^^  for  the 
defendant  in  error. 
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item  or  clause  in  the  will  of  Thomas  Cochran 
for  construction  in  Titzell  v.  Cochran,  8  Cent, 
e  then  decided  that  Thomas  P.  Cochran  took  a 
whole  of  the  will  was  not  before  us  in  that  case ; 
m  only  was  considered.     We  have  now  the  en- 
it  is  contended  that  when  the  fourth  item  is 
ection  with  the  other  portions  of  said  will,  it 
e  a  different  construction.     A  careful  considera- 
bject  leads  us  to  a  different  conclusion,  and  we 
>  views  formerly  expressed.     The  opinion  of  the 
below  is  so  full  and  accurate  that  we  are  spared 
ussion  of  the  case. 

Judgment  affirmed. 


!AL  OF  WM.  R.  POMEROT  ET  AL. 

Estate  of  Joseph  Pomeroy,  Deceased.] 

DECREE  OF   THE  ORPHAIJS'   COURT  OF  JUNIATA 
COUNTY. 

irgaed  May  29,  1889— Decided  June  28,  1889. 
[To  be  reported.] 

'  the  Orphans'  Court  to  a  creditor  of  a  decedent,  of  the 
claim  out  of  funds  adjudged  to  be  in  the  hands  of  an  ex- 
the  equivalent  in  law  of  actual  payment  of  the  claim, 
or,  by  reason  of  the  executor's  insolvency,  fails  to  receive 
e  sum  awarded  him,  he  is  entitled  to  come  in  upon  a  second 
the  same  estate  for  a  pro  rata  share  thereof, 
ading  exceptions  to  an  auditor's  report,  directing  payment 
to  a  creditor  unaffected  by  them,  is  a  matter  within  the 
he  court,  and  the  creditor's  omission  to  apply  for  such  cr- 
ies. 

ssoN,  C.  J.,  Stbrrett,  Greien,  Williams  and 

I. 

r  Term  1889,  Sup.  Ct. ;  court  below,  number  and 
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On  May  10, 1888,  the  account  of  J.  Howai*d  Neely,  adminis- 
trator d.  b.  n.,  c.  t.  a.  of  the  estate  of  Joseph  Pomeroy,  deceased, 
was  filed,  showing  a  balance  for  distribution  of  $4,079.16.  The 
said  account  was  afterward  confirmed,  and  on  June  12, 1888, 
Mr.  R.  McMeen  was  appointed  auditor  to  distribute  the  balance 
shown  thereby  to  the  persons  entitled. 

At  the  hearing  before  the  auditor,  Wm.  R.  Pomeroy  and  Jane 
E.  Campbell  presented  certain  claims  for  allowance,  as  credi- 
tors of  the  decedent,  and  in  support  thereof  they  offered  as 
proof  the  report  of  a  former  auditor  in  the  same  estate  and  the 
decree  of  the  court  confirming  said  report.  It  was  then  made 
to  appear  that  Joseph  Pomeroy  died  September  21, 1874^  hav- 
ing made  a  will  by  which  J.  Nevin  Pomery  was  appointed  his 
executor.  The  will  was  duly  admitted  to  probate ;  the  execu- 
tor named  therein  took  out  letters  testamentary  and  on  August 
14,  1883,  filed  a  partial  account.  Exceptions  filed  thereto  re- 
sulted finally  in  a  decree  of  the  Supreme  Court,  entered  Octo- 
ber 15, 1885,  ascertaining  the  balance  in  the  executor's  hands 
to  be  something  over  $58,000.  The  account  was  then  referred 
to  Mr.  Jeremiah  LyonB^  as  auditor,  to  make  distribution  of  this 
balance. 

Before  Mr.  Lyons,  auditor,  Wm.  R.  Pomeroy  and  Jane  E. 
Campbell,  presented  their  respective  claims  as  creditors  of  the 
decedent,  and  in  his  report,  which  was  filed  February  1, 1886, 
the  auditor  allowed  the  claims  and,  on  account  thereof,  awarded 
out  of  the  fund  to  William  R.  Pomeroy  the  sum  of  $18,836.15, 
and  to  Jane  E,  Campbell  the  sum  of  $284.80.  The  confirma- 
tion of  the  report  was  delayed  by  exceptions  and  applications 
respecting  matters  other  than  these  two  claims,  until  Febru- 
ary 9, 1888,  when  the  court  made  a  final  decree  confirming  it 
and  directing  that  payment  be  made  in  accordance  with  the  dis- 
tribution reported.  In  the  meantime,  however,  the  executor 
became  insolvent  and  had  been  discharged,  when  J.  Howard 
Neely  was  appointed  administrator  d.  b.  n.,  c.  t.  a. 

With  respect  to  the  claims  presented  by  Wm.  R.  Pomeroy, 
Jane  E.  Campbell,  and  others  in  like  circumstance,  before  Mr. 
McMeen,  as  auditor  to  distribute  the  balance  shown  by  the 
account  of  J.  Howard  Neely,  administrator,  etc.,  Mr.  McMeen 
reported  in  substance,  as  follows :  That  the  claims  then  made  by 
said  claimants  were  allowed  by  the  former  report  of  Mr.  Lyons 
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and  liquidated  by  him  at  the  sums  now  respectively  claimed 
by  them ;  that  J.  Nevin  Pomeroy,  the  executor,  became  insol- 
vent about  April  16,  1886,  soon  after  the  report  of  Mr.  Lyons 
was  filed,  and  remained  insolvent;  that  neither  of  said  claims 
had  been  paid  by  the  executor,  as  allowed  and  awarded,  by 
reason  of  the  insolvency  of  said  executor;  that  no  demand  for 
payment  of  either  of  said  claims,  as  allowed  and  awarded,  had 
been  made  by  the  claimants  upon  said  executor.  Upon  these 
facts,  and  the  further  fact  found  by  the  auditor,  that  the  estate 
of  Joseph  Pomeroy  was  then  insolvent,  the  auditor  allowed 
the  foregoing  claims  to  participate  in  the  fund  and  awarded  to 
them  a  pro  rata  share  thereof  with  other  creditors,  as  follows : 
To  William  R.  Pomeroy,  $2,578.28,  and  to  Jane  E.  Campbell, 
$35.74,  and  made  report  accordingly. 

To  said  report,  certain  creditors  and  persons  interested  filed 
exceptions,  alleging  that  the  auditor  erred,  inter  alia,  as  follows : 

1.  In  not  finding  as  facts,  that  no  exceptions  were  filed  to 
that  part  of  the  auditor's  report  distributing  the  balance  in  the 
hands  of  J.  Nevin  Pomeroy,  executor,  which  awarded  and  de- 
creed to  be  paid  to  Wm.  R.  Pomeroy,  $13,836.15,  and  to  Jane 
E.  Campbell,  284.80,  which  said  auditor's  report  was  filed 
February  1, 1886 ;  and  that  during  the  time  from  February  1, 
1886,  to  April  16,  1886,  J.  Nevin  Pomeroy  was  not  insolvent, 
and  these  claimants  lost  their  money  through  their  own  supine- 
ness  and  neglect.' 

6.  In  awarding  any  part  of  the  money  now  for  distribution 
to  Wm.  R.  Pomeroy  and  Jane  E.  Campbell,  who  were  concluded 
by  the  former  decree  of  the  court.^ 

Said  exceptions  having  been  argued,  the  court,  Babnett,  P. 
J.,  on  March  19,  1889,  filed  the  following  opinion  and  decree : 

We  think  the  exceptions  to  the  schedule  of  distribution  re- 
ported by  the  auditor  must  be  sustained.  When  a  sheriff,  by 
virtue  of  an  execution,  converts  the  defendant's  property  into 
money  and  fails  to  pay  creditors  in  accordance  with  a  decree 
of  distribution,  the  defendant  is  discharged  from  liability  for 
the  fund  in  the  sheriff's  hands,'  and  the  creditors'  remedy  is 
against  the  sheriff.  This  is  a  proceeding,  it  is  true,  in  a  com- 
mon law  court.  But  equity  follows  the  law.  When  letters 
testamentary  are  granted  to  an  executor,  and  assets  come  to 
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Ills  hands,  his  accounts  are  subject  to  the  jurisdiction  of  the 
Orphans'  Court,  and  distribution  is  made  in  accordance  with 
its  decrees.  The  executor  is,  to  that  extent,  a  quasi  officer  of 
that  court,  whose  duty  it  is,  like  a  sherijff,  to  satisfy  the  claims 
of  the  distributees.  If  he  fails  to  do  so,  they  at  least  have  a 
remedy  against  him.  If  he  has  been  discharged,  and  further 
assets  of  the  estate  come  to  the  hands  of  an  administrator  de 
bonis  non,  it  would  not  be  equity  to  take  these  latter  funds 
from  creditors  who  were  not  included  in  the  former  distribu- 
tion, and  appropriate  them  to  former  distributees  to  whom  pay- 
ment had  been  decreed  in  full.  That  would  be  to  take  the 
funds  of  an  estate  to  make  good  the  default  of  the  executor, 
at  the  expense  of  the  latter  class  of  creditors,  and  leave  them 
without  remedy  against  the  executor.  It  would  be  to  give  two 
chances  to  the  first  class  of  creditors  to  recover  payment,  and 
deny  the  whole  of  one  to  the  latter. 

As  between  these  two  classes  of  creditors,  we  think  the 
former  decree  of  distribution  was  conclusive ;  Kittera's  Est., 
17  Pa.  416 ;  Sergeant  v.  Ewing,  30  Pa.  75.  In  a  bankruptcy 
proceeding,  where  a  dividend  was  declared  and  advertised  to 
be  paid,  and,  subsequently  to  the  appointed  day  for  payment, 
the  bankers  to  the  commission  in  whose  hands  a  sum  more 
than  sufficient  for  the  payment  of  the  dividend  had  been  left  by 
the  assignees,  stopped  payment  and  afterwards  became  bank- 
rupt, it  was  held  that  an  order  of  dividend  is  to  be  considered 
as  a  separation  from  the  bulk  of  the  estate  of  the  sum  to  be 
divided,  and  that  the  unpaid  dividends  were  lying  in  the  hands 
of  the  bankers  at  the  risk  of  the  creditors  who  had  neglected 
to  apply  for  payment:  1  Mont.  &  MacA.  283,  cited  in  Hil- 
liard  on  Bankruptcy,  216,  §  37.  We  are  of  opinion  that  the 
amount  found  due  by  the  executor  on  the  confirmation  of  his 
account  was  a  separation  of  that  sum  from  the  bulk  of  the  tes- 
tator's estate,  and  when  the  distribution  made  by  the  auditor 
of  the  sum  so  separated  was  confirmed  by  the  court,  the  seve- 
i-al  sums  so  found  due  and  appropriated  to  the  distributees,  re- 
mained in  the  executor's  hands  at  their  risk.  We  therefore 
refer  the  matter  back  to  the  auditor,  to  distribute  the  fund  in 
the  hands  of  the  administrator  de  bonis  non,  among  those 
entitled,  who  did  not  have  an  appropriation  made  to  them  in 
full  of  their  respective  claims  by  the  former  auditor.^ 
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•  thereupon  made  a  supplemental  report  by  which 
fund  for  distribution  was  awarded  to  creditors 
e  claimants  and  the  remainder  to  the  residuary 
e  testator,  to  which  report  the  claimants  filed  ex- 
^ing  that  the  auditor  erred : 
ding  Wm.  R.  Pomeroy  and  Jane  E.  Campbell, 
wn  to  be  creditors  by  a  former  report  of  auditor 
)  decree  of  the  Orphans'  Court  from  the  fund.* 
ing,  that,  notwithstanding  that  J.  Nevin  Pome- 
itor,  was  insolvent  at  the  time  of  the  filing  of 
L»yons'  report,  and  continues  so  to  this  time,  and 
when  his  report  was  confirmed  and  the  money 
B  Orphans'  Court,  the  said  decree  was  payment 
ibarred  them  from  participating  in  the  fund  now 
Ltion.® 

)n  May  2,  1889,  dismissed  these  exceptions  and 
supplemental  report  of  the  auditor.^^ 
Pomeroy  and  Jane  E.  Campbell  thereupon  took 
)ecifying  that  the  court  erred : 
icree  setting  aside  the  first  report  of  the  auditor.^ 
itaining  the  exceptions  to  said  report.^  • 
missing  the  exceptions  to  the  supplemental  re- 

irming  the  supplemental  report.^^ 

%inkin  and  Mr,  A,  J,  Patterson  (with  them  Mr. 
ely')^  for  the  appellants: 

ng  of  the  court  below  that  a  decree  awarding 
creditor  out  of  money  in  the  hands  of  an  execu- 
[pso  facto  as  payment,  although  nothing  is  real- 
e  decree  by  reason  of '  the  executor's  having 
le  assets  in  his  hands  and  become  insolvent  prior 
cation,  is  unreasonable,  and  in  effect  is  making 

surety  for  the  executor.  There  is  no  analogy 
:ecutor,  who  receives  assets  of  the  decedent  with- 
r  of  the  creditors,  and  a  sheriff.  Ex  parte  Powell, 
acA.  283,  was  ruled,  not  on  the  effect  of  the  de- 
t  on  the  subsequent  neglect  of  the  creditor.     The 

were  analogous  to  a  failure  to  present  a  check 
gence,  and  there  is  no  similitude  between  that 
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2.  The  claimants  are  not  chargeable  with  laches.  What 
more  could  they  have  done  than  they  did?  It  is  possible,  that 
as  no  exceptions  were  filed  to  the  allowance  of  their  claims  by 
the  first  auditor,  they  might  have  asked  for  a  special  decree 
directing  payment  of  their  claims.  This  practice  is  unknown 
in  the  counties  of  Juniata  and  Perry,  and  to  hold  appellants 
guilty  of  neghgence  because  they  did  not  resort  to  it,  would  be 
a  harsh  and  unjust  ruling.  Even  had  they  done  so,  their  earli- 
est opportunity  was  on  April  1, 1886,  when  the  auditor's  report 
was  filed,  and  under  the  facts  proved  it  is  clear  that  the  exe- 
cutor was  insolvent  for  several  years  prior  to  1886.  The  decree 
reverses  the  old  maxim  that  the  law  helps  the  vigilant,  by 
making  claimants  lose  their  claims  because  of  having  proved 
their  debts  before  the  appellees  proved  theirs. 

Mr.  Jeremiah  Lyon%^  for  appellees : 

1.  What  caused  the  executor's  insolvency?  William  R. 
Pomeroy,  one  of  the  claimants,  on  April  14, 1886,  entered  judg- 
ment against  him  for  $50,000,  issued  execution,  levied  on  and 
sold  all  his  property,  and  bought  in  all  the  realty  and  nearly 
all  the  peraonalty.  The  greater  part  of  the  property  was  pro- 
perty which  the  executor  got  by  the  decedent's  will.  Thus 
the  estate  of  the  testator  was  taken  to  pay  the  private  debt  of 
the  executor  to  William  R.  Pomeroy,  and  he  now  seeks  to  take 
from  the  residuary  legatees  what  was  left  to  them,  to  pay  his 
claim  against  the  estate. 

2.  There  is  no  evidence  that  the  executor  was  insolvent  at 
the  time  the  report  of  the  first  auditor  was  filed,  or  that  if  they 
had  demanded  their  money  at  any  time  prior  to  the  middle  of 
April,  1886,  when  according  to  the  auditor's  finding,  he  became 
insolvent,  they  would  not  have  been  paid.  The  presumption 
is  that  the  executor  had  the  money.  The  exceptions  to  the 
report  of  the  first  auditor  in  no  way  affected  the  claimants' 
demands,  and  they  have  no  excuse  for  not  demanding  their 
money.  A  creditor  neglecting  to  come  in  with  his  claim  to  a 
pro  rata  share  of  the  assets  until  after  an  auditor's  report  is 
confirmed,  is  too  late :  Stoever's  App.,  3  W.  &  S.  154.  On  the 
same  principle,  the  claimants  having  taken  no  measures  to  re- 
cover their  money,  should  suffer  the  loss ;  otherwise  the  resid- 
uary legatees,  who  are  without  fault,  will  suffer  hardship. 

Vol.  cxxvn — 32 
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N,  Mr.  Chief  Justice  Paxsok: 
cord  presents  the  question  whether  creditors  of  an 
ose  claims  have  been  awarded  them  by  an  auditor, 
med  by  the  Orphans'  Court,  out  of  the  funds  of  an 
he  hands  of  the  executor,  but  who  have  not  received 
>wing  to  the  insolvency  of  said  executor,  are  entitled 
L  upon  a  second  fund  raised  irl  the  same  estate,  and 

0  rata  share  thereof.  In  other  words,  is  the  award 
itor  in  favor  of  a  creditor,  and  a  decree  in  his  favor, 
ment  ?  The  auditor  held  that  it  was  not,  but  he  was 
y  the  learned  judge  below,  who  held  that  the  award 

to  payment  so  far  as  to  exclude  the  creditor  in 
Dr  it  was  made  from  participating  in  the  second  fund, 
i  have  been  more  satisfactory  if  some  authority  had 

to  sustain  so  novel  a  proposition.  Kittera's  Estate, 
5,  and  Sergeant  v.  Ewing,  80  Pa.  75,  are  not  in  point 
quesMon  as  the  one  before  us  was  raised  in  either  of 
3.  Ex  parte  Powell,  1  Mont.  &  Mac  A.  283,  is  equally 
e  mark.  That  was  a  case  arising  under  the  English 
law.     The  creditors  were  allowed  to  select  the  bank 

1  money  was  to  be  deposited  when  received  by  the 
a  dividend  was  declared  and  the  creditors  notified 
the  bank,  get  their  checks,  and  draw  their  money ; 
le  creditors  neglected  to  do  so,  and  in  the  meantime 
failed.  The  distinction  between  that  case  and  this 
n  at  a  glance.  The  auditor  finds  the  fact  that  the 
)ecame  insolvent  before  the  final  confinnation  of  first 
•eport,  and  pending  exceptions  filed  thereto  by  other 
[t  is  true,  the  appellants  might  have  applied  to  the 
m  order  upon  the  executor  to  pay  them  pending  the 
I.     Such  order,  however,  would  have  been  in  the  dis- 

the  Orphans'  Court,  and  it  is  not  a  practice  preva- 
the  counties  of  the  state.     I  do  not  see  how  these 

can  be  punished  by  the  loss  of  their  claims, for  this 

The  court  below,  however,  evidently  regarded  the 
alogous  to  that  of  a  sheriff,  who  has  collected  money 
3ution,  and  fails  or  neglects  to  pay  it  over.  It  is  true 
fie  the  debt  is  discharged  and  the  execution  creditor 

to  the  sheriff  for  the  money.  But  I  am  unable  to 
Etlogy.     The  sheriff  is  the  officer  of  the  law,  and  has 
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given  security  for  the  faithful  performance  of  his  duty.  More- 
over, the  execution  creditor  having  placed  his  execution  in  the 
hands  of  that  officer  for  collection,  has  in  a  manner  constituted 
him  his  agent  for  that  purpose,  and  has  the  right  to  sue  upon 
his  official  bond  in  case  of  default.  But  an  executor  is  not  an 
officer  of  the  law,  nor  in  any  sense  the  agent  of  the  creditor. 
He  is  appointed  by  the  testator,  and  derives  his  authority  to 
act  from  the  will.  The  granting  of  letters  testamentary  by 
the  register  of  wills  is  a  pro  forma  act,  to  give  effect  to  the 
will  of  the  testator. 

If  there  was  any  laches  here,  it  appears  to  have  been  partici- 
pated in  by  all  parties  connected  with  the  estate,  creditors, 
legatees,  and  distributees  alike.  Nor  do  I  see  upon  what 
grounds  other  creditors,  who  did  not  present  their  claims  until 
the  second  audit,  can  charge  those  creditors  with  laches  who 
presented  their  claims  before  the  first.  The  residuary  legatees 
also  could  have  pressed  this  estate  to  an  earlier  settlement  as 
well  as  the  appellants  could.  Any  person  interested  in  an 
estate  can  cite  the  executor  to  file  his  account.  That  the  great 
loss  to  this  estate  is  due  in  a  great  measure  to  the  supine  neg- 
ligence of  nearly  every  one  interested  in  it,  I  have  very  little 
doubt,  but  I  do  not  see  that  the  appellants  are  entitled  to  a 
larger  share  of  the  blame,  if  there  be  any,  than  the  others.  We 
see  no  ground  upon  which  the  principle  that  an  award  is  pay- 
ment can  be  sustained.  I  know  of  no  decided  case  which  so 
holds,  and  none  such  has  been  cited  in  either  the  printed  or 
oral  argument. 

The  decree  is  reversed  at  the  costs  of  the  appel- 
lees, and  it  is  ordered  that  distribution  be  made 
in  accordance  with  this  opinion. 
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PEEK  ET  AL.  v.  D.  HEIM  ET  AX. 

E  COURT  OF  COMMON  PLEAS  OP  NORTHUMBER- 
LAND COUNTY. 

jTgued  May  29, 1889— Decided  Jane  28, 1889. 

ms  of  consignment^^  attached  to  an  invoice  and  accepted 
ee,  it  was  stated  that  the  goods  consigned  were  the  pro- 
»nsignors,  were  so  to  remain  until  fully  paid  for,  and  that 

shipped  and  delivered  them  upon  the  express  condition 
^eo  should  remit  a  sum  certain  therefor,  within  a  time 
im  the  goods. 

on,  evidenced  by  such  terms,  was  not  a  bailment  but  a 
signee,  with  an  agreement  that  the  title  was  to  remain  in 

until  the  price  was  paid :  the  arrangement  was  valid  be- 
ies  to  it,  but  the  secret  lien  attempted  to  be  created  could 
consignee's  creditors. 

form  of  the  agreement,  if  the  purpose  of  it  is  to  cover 
preserve  a  lien  in  the  vendors  for  the  price  of  the  goods, 
spects  creditors  of  the  vendee,  whether  the  credit  is  given 
'  the  delivery  of  the  goods ;  a  consignment  for  such  an 
tter  than  any  other  device. 

:soN,  C.  J.,  Sterrett,  Green,  WiLLL^UdS  and 

y  Term  1889,  Sup.  Ct. ;  court  below,  No.  286 
m  1888,  C,  P. 

)er  14, 1888,  a  feigned  issue  was  framed,  as  di- 
3ourt,  wherein  David  T.  Peek  and  Geo.  W.  Peek, 
ek  &  Son,  were  plaintiffs,  and  D.  Heim  and  Ira 
ere  defendants,  to  determine  the  ownership  of 
levied  upon  by  the  defendants  on  writs  of  fieri 
roperty  of  F.  K.  Hill,  and  claimed  by  the  plaint- 

on  May  7, 1889,  the  following  facts  were  made 

i.  Hill  and  H.  B.  Neff  were  engaged  in  the  or- 
iring  business  at  Sunbury,  Pa.,  trading  as  Hill 
firm  became  insolvent,  and  D.  Heim  and  Ira  T. 
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Clement,  respectively,  obtained  judgments  against  the  partners 
which  remained  unpaid  out  of  execution  sales  of  the  partner- 
ship assets. 

On  December  10, 1886,  Hill  wrote  to  H.  J.  Raymore,  the 
manager  of  defendant  firm,  asking  to  sell  pianos  for  them,  and 
effected  an  arrangement  so  to  do.  In  the  correspondence  he 
stated  expressly  that  he  wished  the  title  to  remain  in  the 
defendants.  On  seven  different  occasions,  beginning  with 
February  21, 1887,  and  ending  with  January  27,  1888,  the  de- 
fendants shipped  a  piano  to  said  Hill,  the  invoices  being  in  the 
following  form : 

"CONSIGNEE'S  INVOICE. 

"No.  0.278. 

"Memorandum  of  piano  shipped  on  special  consignment  to 
F.  K.  Hill,  of  Sunbury,  in  the  state  of  Pennsylvania,  by  Peek 
&  Son,  of  New  York  city,  and  received  by  said  F.  K.  Hill  on 
the  terms  of  shipment  and  delivery  printed  on  the  reverse  side 
of  this  invoice." 

On  the  reverse  side  of  the  invoice  was  printed  the  following : 

^^      ^    r.^r.  "TEEMS  OF  CONSIGNMENT. 

"No.  C.  273. 

"  The  piano  named  and  invoiced  upon  the  memorandum  of 
special  consignment  on  the  reverse  side  hereof  is  the  property 
of  Peek  &  Son,  of  New  York  city,  and  is  to  remain  their  pro- 
perty until  fully  paid  for ;  and  said  Peek  &  Son  ship  and  de- 
liver the  same  upon  the  express  condition  that  F.  K.  Hill  of 
Sunbury,  in  the  state  of  Pennsylvania,  shall  remit  the  sum  of 
one  hundred  and  sixty-five  dollars  to  them  therefor,  within 

from  the  date  hereof,  or  return  the  said  piano  to  them 

at  the  expiration  of  said  time,  at  the  expense  of  said  F.  K. 
Hill,  for  freight,  cartage  and  storage.  In  case  a  note  is  given, 
it  is  understood  to  be  for  accommodation,  and  not  in  payment 
of  said  piano. 

"N.  B.  The  annexed  coupon  to  be  detached  and  signed  by 
consignee,  upon  receipt  of  goods,  and  forthwith  mailed  to 
Peek  &  Son,  New  York  city." 

The  said  annexed  coupon  was  the  following : 

^    ««.«  "  CONSIGNEE'S  AGREEMENT. 

"0.273. 

"  One  F.  K.  Hill,  of  Sunbury  and  State  of  Pennsylvania, 
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iano  from  Peek  &  Son,  of  New  York  city,  as  per 
avoice  No.  C.  273.  One  piano,  style  1  No.  10064, 
v^e  the  same  as  the  property  of  said  Peek  &  Son ; 
is  to  remain  the  property  of  said  Peek  &  Son 
I  price  of  one  hundred  and  sixty-five  dollars  is 
tn;  and  I  do  further  agree  to  pay  to  the  said 

or  said  piano,  the  sum  of within 

,  or  to  return  them  the  said  piano  in  as  good  or- 
ion  as  when  received,  at  the  expiration  of  said 
rn  expense  for  freight,  cai*tage  and  storage.  In 
given  it  is  understood  to  be  for  accommodation, 
'^ment  of  said  piano. 

8  coupon  to  be  detached  from  invoice  and  mailed 
few  York  city,  duly  signed,  immediately  upon 
is  invoiced." 

ices  were  the  same  in  terms,  except  that  in  some 
ords  "  within,"  "  from  the  date  hereof  "  and  "  at 
of  said  time  "  were  erased  from  the  "  Terms  of 
'  and  the  words  "and  I  do  farther  agree  to  pay 

eek  &  Son,  for  said  piano,  the  sum  of 

,  and  at  the  expiration  of  said  term,"  or  a  part 
were  erased  from  the  "  Consignee's  Agreement." 
led  to  do  business  for  the  plaintiffs,  selling  and 
los,  until  September,  when  Heim  and  Clement 
ons  on  their  judgments  and  the  sheriff  levied  on 
juit.  Peek  &  Son  claimed  the  pianos,  and  under 
terpleader  act  this  feigned  issue  was  formed. 

elusion  of  the  case  on  the  evidence,  the  court, 
.,  20th  district,  holding  special  term,  charged  the 
k,  as  follows : 

Mr.  Hill  received  the  pianos  in  dispute  as  the 
r  of  the  plaintiffs  to  sell  for  them,  or  whether  the 
itween  him  and  the  plaintiffs  was  a  conditional 
on  the  contract  between  the  parties.  We  per- 
intiffs,  under  the  objection  of  the  defendants,  to 
nee  the  correspondence  which  passed  between 
Hill  leading  to  the  contract,  as  well  as  the  con- 
l  by  him  with  one  of  the  plaintiffs  in  the  city  of 
ior  to  the  delivery  of  these  pianos  to  Mr.  HilL 
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It  is  insisted  by  the  learned  counsel  for  the  defendants  tliat 
the  consignee's  agreement,  consignment  invoice  and  terms  of 
consignment  which  accompanied  each  piano,  the  piano  going 
by  freight  and  the  consignee's  agreement,  etc.,  going  by  mail, 
constitute  the  sole  agreement  between  these  parties ;  tiiat  all 
the  evidence  given  by  the  plaintiffs,  consisting  of  telegraphic 
dispatches,  letters  and  the  conversations  had  by  word  of  mouth 
between  Mr.  Hill  and  one  of  these  plaintiflfe  in  the  city  of  New 
York,  prior  to  the  shipment  of  the  pianos  in  dispute,  is  to  be 
disregarded  in  the  determination  of  what  was  the  real  contract 
between  the  parties ;  that  the  case  should  be  decided  simply 
and  solely  upon  the  agfreements  which  were  sent  by  mail  to 
Mr.  Hill.  Gentlemen  of  the  jury,  we  admitted  this  evidence 
for  the  purpose  of  enabling  us  to  get  the  whole  case  before  the 
court,  in  order  that  we  might  more  accurately  determine  and 
ascei-tain  the  nature  of  the  contract  between  these  parties. 
After  hearing  this  evidence,  I  have  reached  the  conclusion 
that  the  case  is  to  turn  and  be  decided  upon  the  written  con- 
signments and  coni^gnee's  agreements  that  were  forwarded  by 
the  plaintiffs,  at  the  time  they  shipped  the  pianos  to  Mr.  Hill ; 
that  all  the  evidence  that  was  admitted  as  introductory  to  the 
contract  is  to  have  no  weight  whatever  in  your  deliberations. 
I  therefore  charge  you  that  you  are  to  disregard  that  evidence 
and  that  the  case  is  to  be  determined  solely  upon  the  construc- 
tion to  be  givfen  to  the  consignee's  agreements,  consignment 
invoices  and  the  terms  of  consignment,  which  were  executed  by 
the  plaintiffs  on  one  side  and  by  Mr.  Hill  on  the  other,  upon 
the  receipt  of  these  respective  consignments  of  pianos.]  * 

Now,  then,  the  nearest  case  upon  the  subject  that  I  know  of 
is  the  one  which  I  have  already  alluded  to,  the  case  of  McCul- 

lough  V.  Porter,  4  W.  &  S.  177 The  court  there  held 

that  under  the  contract  the  relation  of  factor  existed  between 
the  party  to  whom  the  goods  were  sent  and  the  party  who 
sent  them  to  him.  [But  in  the  papers  before  us  there  is  no 
stipulation  that  Mr.  Hill  was  to  sell  these  goods  as  the  agent 
or  factor  of  Peek  &  Son,  who  shipped  them  to  him,  and  in  that 
part  of  it  differs  radically  from  the  case  of  McCullough  v.  Por- 
ter, to  which  I  have  just  alluded.  It  may  have  been  the  inten- 
tion of  the  parties  who  concocted  these  consignee's  agreements, 
consignment  invoices  and  terms  of  consignment,  to  establish 
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hip  between  the  plaintiffs  and  F.  K.  Hill,  but, 
le  jury,  I  instruct  you  that  the  agreement  fails 
d  consummate  such  a  purpose.  There  is  no 
pulation  in  them  whereby  F.  K.  Hill  was  to 
as  the  agent  or  factor  of  these  plaintiffs.  But, 
and,  it  looks  to  me  and  I  so  charge  you  that 

I  their  face  constitute  what  is  denominated  in 
il  sale.  It  was  a  fraud  on  the  part  of  Peek  & 
se  pianos  to  F.  K.  HUl  and  retain  a  lien  upon 
received  the  price  named  in  the  invoice.  Such 
>rbidden  by  the  law,  as  we  have  already  told 
is  reason  we  charge  you  that  under  all  the  evi- 
t  to  find  a  verdict  in  favor  of  the  defendants.]  * 
have  presented  some  points  to  me  which  I  will 

I I  am  done. 

ice  in  this  case  shows  that  F.  K.  Hill,  to  whom 

nsigned  the  pianos  in  suit,  was  a  mere  factor, 

;  as  such  factor  to  sell  goods  in  his  own  name ; 

ce  showing  that  the  pianos  were  clearly  dis- 

Hill's  hands  as  the  property  of  Peek  &  Son,  at 

levy,  the  defendants  had  no  right  to  levy  upon 

rs  of  Hill,  and  the  verdict  of  the  jury  must  be 

plaintiffs. 

used.* 

^nment  agreements  in  this  case  do  not  consti- 

(ontract  between  Peek  &  Son  and  F.  K.  HUl  as 

in  dispute,  but  are  such  conditions  as  a  con- 
[it  to  attach  to  a  particular  consignment  to  a 
ot  in  themselves  change  the  title  or  ownership 
le  true  relationship  or  agreement  between  the 
own  by  the  whole  course  of  their  dealing, 
used.* 
r  all  the  evidence  in  the  case  the  verdict  of  the 

the  plaintiffs, 
used.* 

med  a  verdict  in  favor  of  defendants,  and  judg^ 

ed  thereon,  when  the  plaintiffs  took  this  writ, 

)r: 

^vers  to  plaintiffs'  points.*  ***  * 
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4,  6,  The  portions  of  the  charge  embraced  in  [  ]  *  ■ 

Mr.  Leiffis  Dewart^  for  the  plaintifEs  in  error. 

Mr,  S.  P.  Wolverton  (with  him  Mr.  Q-eorge  B,  Beimenmt/deri 
for  the  defendants  in  error. 

Per  Curiam  : 

This  was  a  feigned  issue  under  the  sheriffs  interpleader  act. 
The  pivotal  question  is,  whether  the  property  levied  upon  by 
the  sheriff  had  been  consigned  to  Hill,  the  defendant  in  the 
execution,  as  the  factor  or  consignee  of  Peek  &  Son,  to  be 
sold  by  him  on  their  account,  or  whether  the  transaction 
amounted  to  a  conditional  sale  with  an  attempted  reservation 
of  a  lien  for  the  price.  The  court  below  took  the  latter  view 
of  it  and  instructed  the  jury  accordingly.  All  of  the  assign- 
ments of  error  bear  upon  this  point. 

We  see  no  error  in  the  ruling  of  the  court.  The  whole  con- 
tract appears  from  the  two  papers,  the  one  headed  "  Terms  of 
Consignment,"  and  signed  by  Peek  &  Son,  and  the  other 
headed  "  Consignee's  Agreement,"  and  signed  by  F.  K.  Hill. 
It  is  true  the  words  *'  consignor  "  and  **  consignee  "  appear  suf- 
ficiently conspicuous,  but  these  are  merely  labels  which  the 
parties  have  placed  upon  the  transaction ;  we  must  look  within 
to  see  its  real  nature,  and  it  is  immaterial  what  the  parties 
designate  it.  We  thus  learn  from  the  "Terms  of  Consign- 
ment "  that  the  piano  named  and  invoiced,  and  consigned  to 
Hill,  "is  the  property  of  Peek  &  Son,  of  New  York  city,  and 
is  to  remain  their  property  until  fully  paid  for ;  and  the  said 
Peek  &  Son  ship  and  deliver  the  same  upon  the  express  condi- 
tion that  F.  K.  Hill  of  Sunbury,  in  the  state  of  Pennsylvania, 
shall  remit  the  sum  of  one  hundred  and  sixty-five  dollars  to 

them  therefor,  within from  the  date  hereof,  or  return 

the  said  piano  to  them  at  the  expiration  of  the  said  time,  at  the 
expense  of  the  said  F.  K.  Hill."  Then  follows  the  "Con- 
signee's Agreement,"  by  which  Hill  acknowledges  having  re- 
ceived the  piano  on  consignment;  that  it  is  to  remain  the 
property  of  Peek  &  Son  until  paid  for,  and  if  not  paid  for,  to 
be  returned  at  his  own  expense,  etc. 

That  this  was  not  an  ordinary  transaction  between  consignor 
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nee  is  too  plain  for  argument.  Where  goods  are 
to  a  factor  for  sale,  they  remain  the  property  of  the 
md  are  not  subject  to  the  debts  of  the  factor,  and  no 
contract  is  required  to  protect  them  from  his  cred- 
ire  is  nothing  upon  the  face  of  the  papers  to  indicate 
as  to  sell  the  pianos  for  the  account  of  Peek  &  Son, 
tor.  On  the  contrary  it  was  manifestly  a  sale  to 
in  agreement  that  the  title  was  to  remain  in  Peek 
1  the  price  was  paid.  The  arrangement  was  good 
e  parties,  but  worthless  as  to  Hill's  creditors.     The 

attempted  to  be  created  cannot  affect  them.  It 
1  almost  a  waste  of  time  at  this  late  day  to  cite  au- 
so  evident  a  proposition.  I  will  refer,  however,  to 
V.  Paret,  94  Pa.  275,  where  it  was  said  by  our  late 
UNKEY :  "  Whatever  the  form  of  the  agreement,  if 
was  to  cover  up  a  sale  and  preserve  a  lien  in  the 
'  the  price  of  the  goods,  it  was  void  as  respects  cred- 
aer  the  credit  was  given  before  or  after  the  delivery 
ds.  A  consignment  for  such  object  was  no  better 
bher  device."  See  also  Stadtfeld  v.  Huntsman,  92 
arrest  v.  Nelson,  108  Pa.  481.  These  decisions  are 
^  with  a  long  line  of  cases  which  are  familiar  to  the 

What  we  have  said  covers  all  the  assignments  of 

Judgment  affirmed, 
ber  14, 1889,  a  motion  for  a  re-«rgument  was  refused. 
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127    507 

1.  The  granting  of  wholesale  licenses  being  a  matter  specially  committed     iiy    i^' 
to  the  Courts  of  Quarter  Sessions  by  the  act  of  May  24,  1887.  P.  L.  194,  ^g^  %\ 
upon  a  writ  of  certiorari  the  Supreme  Court  may  review  the  proceedings  l27        507 
of  such  courts  therein,  so  far  as  to  see  that  they  have  kept  within  the  ^208^^111 
limits  of  the  powers  conferred,  and  have  exercised  them  in  confonnity    127  ^^  507 
with  law. 

2.  The  provision  of  the  act  of  May  24,  1887,  P.  L.  194,  that  wholesale 
licenses  to  dealers,  brewers,  distillers,  bottlers,  etc.,  "shall  be  granted 
only  by  the  Court  of  Quarter  Sessions  of  the  proper  county,  in  such 
manner  as  is  provided  by  existing  laws,"  does  not  confer  upon  such 
courts  the  discretionary  powers  conferred  by  the  act  of  May  13,  1887, 
P.  L.  108,  relating  to  licenses  to  sell  liquora  by  retail. 

8.  The  retail  license  act  of  May  13, 1887,  being  an  act  to  restrain  and  reg- 
ulate the  sale  of  liquors,  and  the  wholesale  license  act  of  May  24, 1887, 
being  an  act  providing  for  revenue,  with  no  reference  in  the  latter  act 
to  the  provisions  of  the  former,  the  •*  existing  laws"  refen-ed  to  in  the 
latter  act  are  the  existing  laws  in  force  in  the  proper  county  relating  to 
the  granting  of  wholesale  licenses. 

4.  The  existing  law  relating  to  the  granting  of  wholesale  licenses  in  Al- 
legheny county  is  the  act  of  April  3,  1872,  P.  L.  843,  which,  in  respect 
of  the  qualifications  of  applicants,  is  unrepealed  by  the  act  of  May  24, 
1887,  P.  L.  194,  and  imposes  upon  applicants  no  qualifications  save  that 
they  must  be  citizens  of  the  United  States,  of  temperate  habits,  and  of 
good  moral  character. 

5.  Wherefore,  a  petitioner  for  a  wholesale  license  as  a  dealer,  brewer, 
distiller,  or  bottler,  etc.,  in  said  county,  who  has  presented  his  applica- 
tion in  due  form  and  has  complied  with  the  requisites  of  the  law,  has 
prima  facie  a  right  to  such  license,  and,  in  the  absence  of  anything  up- 
on the  record  to  impeach  such  right,  the  refusal  of  the  court  to  grant  it 
will  be  reversed. 

6.  If,  however,  a  remonstrance  is  filed  setting  forth  that  the  petitioner  is 
disqualified,  because  not  a  citizen  of  the  United  States,  or  not  of  tem- 
perate habits,  or  not  of  good  moral  character,  it  is  the  duty  of  the  court 
to  hear  the  case,  and,  if  the  remonstrance  is  sustained  by  evidence,  to 
refuse  the  license ;  and  the  refusal,  on  such  grounds  alone,  is  the  exer- 
dse  of  a  discretionary  power  which  is  not  reviewable. 

♦  This  case,  though  belonging  to  the  Western  District,  is  reported  here 
because  of  its  relation  to  the  license  cases  following. 
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Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  121  October  Term  1889,  Sup.  Ct.  (W.  D.);  court  be- 
low. No.  1230  March  Term  1889,  Q.  S. 

On  February  5,  1889,  M.  E.  Pollard,  widow  of  Thomas  Pol- 
lard, deceased,  filed  her  petition  prajdng  the  court  to  grant  her 
a  license  to  sell  liquora  at  wholesale,  under  the  act  of  May  24, 
1887,  P.  L.  194.  The  petition  was  in  due  form,  under  the 
rules  in  such  cases,  and  set  forth  that  the  petitioner  was  a  cit- 
izen of  the  United  States ;  that  she  resided  at  the  comer  of 
Stanton  and  Euclid  avenues,  in  the  19th  ward,  Pittsburgh,  and 
had  resided  therein  for  four  years;  and  that  the  place  for 
which  a  license  was  desired  was  at  No.  1044  Penn  avenue,  oc- 
cupied the  last  year  as  a  wholesale  liquor  store  by  the  husband 
of  the  petitioner.  A  bond,  in  due  form  also,  was  filed  with  the 
petition. 

The  rules  in  force  relating  to  the  granting  of  wholesale  li- 
censes, adopted  January  21, 1888,  were  the  following : 

"RULE  6. 

"  Wholesale  dealers,  brewers,  distillers,  rectifiers,  compound- 
ers, storekeepers,  agents  and  bottlers  applying  for  license  to 
transact  business  under  the  provisions  of  the  act  of  assembly, 
approved  May  24,  1887,  shall  in  their  petition  conform  to  the 
requirements  of  the  first,  second,  third,  fourth  and  tenth  para- 
graphs of  section  5  of  the  act  of  assembl}^  approved  13th  May, 
1887,  P.  L.  109, 110.  The  petition  shall  also  give  the  names 
of  no  less  than  two  reputable  resident  freeholders  of  the  county, 
who  will  be  sureties  on  the  bond  of  the  applicant,  and  a  state- 
ment that  each  of  said  two  sureties  is  a  bona  fide  owner  of  real 
estate  in  the  county  worth  over  and  above  all  incumbi-ances 
the  sum  of  two  thousand  dollars,  and  that  it  would  sell  for 
that  much  at  public  sale. 

"RULE  7. 

"  The  Rules  of  Court  in  relation  to  retail  dealers  shall  apply 
to  applications  under  the  act  of  24th  May,  1887,  as  to  time  of 
filing  petitions,  advertisement  thereof,  and  the  date  from  which 
licenses  shall  run,  and  also  as  to  petitions  in  favor  of  and  re- 
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monstrances  against  the  granting  of  a  license ;  such  applica- 
tions wiU  be  heard  on  the  first  Monday  of  April  in  each  year, 
and  the  hearing  shall  be  continued  for  such  length  of  time  as 
may  be  necessary  to  dispose  of  all  the  applications." 

An  act  of  assembly  entitled  "  An  act  to  regulate  the  sale  of 
intoxicating  liquors  in  the  county  of  Allegheny,"  approved 
April  8, 1872,  P.  L.  843,  provided: 

"  Section  1.  That  all  laws  and  parts  of  laws  now  in  force, 
relative  to  the  sale  of  vinous,  spirituous,  malt  or  brewed  liquors, 
or  any  admixtures  thereof,  in  the  county  of  Allegheny,  or  any 
part  thereof,  be  and  the  same  are  hereby  repealed ;  and  from 
and  after  the  passage  of  this  act  it  shall  be  unlawful  to  keep  or 
maintain  in  said  county  any  house,  room  or  place  where  vinous, 
spirituous,  malt  or  brewed  liquors,  or  any  admixtures  thereof, 
are  sold  or  drank,  except  as  hereinafter  provided :  Provided, 
That  this  act  shall  not  be  construed  to  repeal  or  aflfectany  special 
law  prohibiting  the  sale  of  intoxicating  liquors,  or  prohibiting 
the  granting  of  licenses,  in  any  borough  or  township  in  Alle- 
gheny county. 

"  Section  2.  The  treasurer  of  said  county  shall,  annually, 
upon  payment  to  him  of  the  license  fees,  and  the  receiving  of 
the  bond  hereinafter  mentioned,  grant  the  license  hereinaf- 
ter specified  to  citizens  of  the  United  States,  of  temperate 
habits  and  good  moral  character,  for  the  term  of  one  year,  to 
be  computed  from  either  the  first  days  of  May,  August,  Novem- 
ber or  February  following  the  date  of  the  granting  thereof : 
Provided,  That  in  no  instance  shall  a  license  be  dated  back  of 
the  time  of  its  being  issued,  nor  shall  any  liquors  be  allowed  to 
be  sold  under  said  license,  until  the  year  for  which  the  license 
issues  shall  have  commenced." 

The  provisions  of  the  act  of  May  24, 1887,  P.  L.  194,  entitled 
"An  act  providing  for  the  licensing  of  wholesale  dealers  in 
intoxicating  liquors,"  are  quoted  in  the  opinion  of  the  Supreme 
Court. 

On  April  18, 1889,  the  petitioner  and  one  of  her  salesmen 
were  examined  before  the  court,  and  testified  to  the  amount  of 
business  done  in  the  preceding  year  in  the  sale  of  whiskey  and 
beer ;  that  whiskey  and  beer  were  sold  in  barrels,  casks,  jugs, 
and  in  bottles  put  up  in  cases,  and  that  sales  were  made  to 
clubs  and  to  dealers,  in  the  city  and  other  places.    No  objec- 
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tion  or  remonstrance  against  the  granting  of  the  license  prayed 
for  was  filed. 

On  April  22,  1889,  the  petition  was  refused,  the  court, 
White,  J.,  filing  no  opinion  showing  reasons  therefor.  On  the 
same  day,  however,  like  petitions  in  due  form  accompanied  by 
bonds  also  in  due  form,  filed  by  a  large  number  of  other  appli- 
cants including  the  L.  H.  Harris  Drug  Co.,  Joseph  Fleming  & 
Son,  druggists,  T.  D.  Casey  &  Co.  and  Joseph  Einstein  &  Co., 
bottlers,  without  objection  or  remonstrance  filed,  were  also 
refused,  and  the  court,  Whitb,  J.,  filed  a  general  opinion  re- 
lating to  both  retail  and  wholesale  licenses,  which  in  part  was  as 
follows : 

Unexpectedly  and  much  against  my  will  I  was  thrown  into 
the  license  court  this  year  and  had  to  hold  it  alone.  I  felt  the 
great  responsibility,  and  knew  how  the  court  might  be  criticised 
and  misrepresented.  But  a  judge  who  shrinks  from  any  duty, 
or  is  deterred  from  a  faithful  performance  of  it,  from  fear  of 
personal  consequences,  is  unworthy  his  office. 

At  the  beginning  of  the  court  and  during  its  sittings,  the 
Department  of  Public  Safety  of  the  city  of  Pittsburgh  presented 
certain  papers  in  open  court  complaining  of  numerous  violations 
of  the  law  by  brewers,  wholesale  and  retail  dealers,  and  calling 
upon  the  court  to  aid  the  department  in  suppressing  these  evils, 
and  securing  good  municipal  government.  These  papers,  and 
the  duty  of  the  court  under  the  law,  requii^ed  a  searching  and 
thorough  examination  of  the  applicants.  Nor  could  they  com- 
plain of  this.  The  law  requires  certain  qualifications  in  the 
applicants,  and  if  they  have  had  license,  that  they  shall  have 
observed  all  the  laws  on  the  subject.  By  their  applications 
they  assert  in  court  that  they  possess  these  qualifications  and 
have  faithfully  kept  these  laws.  It  is  the  right  and  duty  of 
the  court  to  give  them  a  thorough  cross-examination. 

The  law  requires  that  all  applicants  for  retail  license  shall 
be  citizens  and  men  of  "  temperate  habits  and  good  moral  char- 
acter; "  also  that  the  court "  shall  refuse  the  license  when  it  is 
not  necessary  for  the  accommodation  of  the  public  and  the  en- 
tertainment of  strangers  and  travelers."  This  is  the  imperative 
mandate  of  the  statute.  The  evils  of  intemperance  and  exces- 
sive drinking  had  become  so  great  and  widespread,  that  the  pub- 
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lie  welfare  required  more  stringent  regulations  on  the  subject. 
The  acts  of  1887  were  passed  to  check  these  evils.  The  act  in 
reference  to  distillers,  brewers,  wholesale  dealers  and  bottlers, 
was  before  the  legislature  at  the  same  time  as  the  retail  act,  and 
should  be  construed  in  connection  with  it,  both  as  parts  of  the 
new  system ;  for  in  all  these  cases  the  -court  is  required  to  hear 
remonstrances  and  objections  and  exercise  a  sound  discretion. 
K  these  acts  are  too  stringent  the  remedy  is  with  the  legisla- 
ture. The  courts  should  administer  them  in  their  true  intent 
and  spirit.  The  court  has  no  right  to  construe  these  acts  in 
accordance  with  any  personal  views  on  the  subject,  or  stretch 
them  to  meet  any  supposed  public  demand. 

As  many  applicants  were  refused,  and  some  who  had  license 
last  year,  it  is  proper  to  state  the  grounds  of  the  court's  action ; 
not  the  reasons  in  each  particular  case,  but  classifying  them 
under  several  general  heads.  Some  were  refused  on  one  ground 
and  some  on  several. 

RETAIL  DEALERS. 
DISTILLERS  AND  BREWERS. 

The  Department  of  Public  Safety  complained  that  distillers, 
brewers  and  wholesale  dealers  were  habitually  supplying  liquors 
to  unlicensed  houses,  and  that  while  this  continued  it  was  im- 
possible to  suppress  the  illegal  traflBc.  Some  of  the  distillers, 
and  most  of  the  brewers  and  wholesale  dealers,  when  closely 
pressed,  had  to  admit  that  they  had  done  so.  Generally  they 
were  willing  to  confess  the  wrong  and  promise  not  to  be  guilty 
in  the  future.  These  were  granted  license  on  that  condition. 
But  some  claimed  the  right  to  sell  to  any  persons  who  would 
pay,  without  inquiring  or  caring  whether  or  not  they  were 
engaged  in  the  illegal  traflBc.  Of  course,  such  were  refused. 
One  who  sells  to  another  to  carry  on  an  illegal  business  be- 
comes a  party  to  the  unlawful  act,  and  is  just  as  guilty  as  the 
direct  violator  of  the  law. 

Another  serious  complaint  against  distillers,  brewers  and 
wholesale  dealers  was,  that  they  were  selling  enormous  quanti- 
ties in  jugs,  small  kegs  and  bottles,  and  delivering  them  late 
at  night,  and  at  improper  and  suspicious  places.  The  jug  trade 
is  a  new  business.     It  started  up  after  the  license  court  of  last 
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been  one  of  the  greatest  sources  of  drunkenness 
Parties  would  get  jugs  or  small  kegs  at  the  brew- 
igthem  to  a  shanty,  back  yard  or  vacant  lot,  have 
olic  all  night,  and  frequently  this  occurred  with 
this  kind  of  business  shall  cease,  is  also  made  a 
he  licenses  now  granted.  If  it  continues,  or  the 
3lling  to  unlicensed  houses,  the  license  will  be 

WHOLESALE  DBUGGISTS. 

agists  are  not  entitled  to  a  license  to  sell  liquors 

It  is  a  totally  distinct  business.    Nor  are  whole- 

8,  where  the  intention  is  to  enter  largely  into  the 

iss.    But  it  may  be  a  convenience  to  wholesale 

have  a  wholesale  liquor  license,  when  filling  or- 
ail  drug  stores  in  the  country,  or  to  furnish  a  quart 
liquor  occasionally  for  proper  purposes  in  the  city. 

be  merely  incidental  to  their  other  business,  and 
Did  be  a  small  fraction  of  their  total  sales.  When 
.ffic,  especially  in  bottles  and  jugs,  becomes  a  main 
eir  business,  they  should  be  refused  license.    On 

the  court  has  acted. 

WHOLESALE  DEALERS. 

dealers  may  sell  not  more  than  one  quart,  the 
lers  not  less  than  one  quart.  This  is  the  dividing 
the  two  classes  of  business.  But  the  law  means 
shall  be  entirely  different  kinds  of  business.  The 
IS  of  the  retailer  is  drinks ;  the  main  business  of 
ir,  in  large  quantities,  in  bulk.  When  the  retailer 
bensively  in  bottles,  pints  or  quarts,  he  is  pervert- 
Lmate  business ;  when  the  wholesaler  deals  out 
n  single  bottles,  he  is  perverting  his  legitimate 

fruitful  source  of  drunkenness  and  the  greatest 
nd  young  men  under  age  is  the  bottle  trade.  The 
of  the  applicants  showed  that  many  of  the  parties 
lesale  license  did  little  more  than  a  retail  business 
That  the  jug  trade  constituted  a  main  feature  of 
s.  Such  a  house  is  a  greater  evil  than  a  retail 
Us  almost  exclusively  in  the  neighborhood.     One 
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man  or  boy  buys  a  bottle  or  jug  and  half  a  dozen  or  a  dozen 
get  drunk  on  it.  In  harmony  with  the  spirit  of  our  present 
laws  on  the  subject,  the  court  has  felt  constrained  to  refuse 
many  of  these  wholesale  applicants  who  had  license  last  year. 

Another  fact  was  developed  during  the  examinations ;  that 
in  the  past  year  many  drinking  clubs  were  stalled  in  different 
parts  of  the  cities  and  larger  boroughs.  These  are  most  dis- 
graceful and  demoralizing  associations.  The  members  them- 
selves seem  to  have  thought  so,  for  they  were  generally 
disguised  under  the  name  of  a  "  Literary "  or  "  Musical " 
society.  This,  however,  is  only  a  temporary  evil,  perhaps 
engendered  by  spiteful  hostility  to  the  stringent  act  of  1887. 
The  clubs  will  soon  die  out.  The  bad  effects  are  already  seen 
and  felt.  The  members  will  soon  get  ashamed  of  them  and 
abandon  them.  The  existence  of  such  clubs  is  no  argument  in 
favor  of  more  licensed  houses,  for  the  members  could  all  get 
enough  drinks  without  them.  It  is  rather  an  argument  in 
favor  of  more  stringent  regulations,  and  for  drawing  a  tighter 
rein  on  those  wholesale  dealers  who  furnish  them  the  liquors. 

The  bucket  trade  is  a  disgraceful  business  and  also  a  great 
evil.  It  is  not  unlawful  to  sell  a  quart  of  beer  or  whiskey  in 
a  bucket.  But  when  men,  women  and  children  are  seen  with 
buckets  entering  or  coming  from  a  saloon  or  liquor  store,  and 
carrying  them  along  the  streets  to  their  homes,  the  sight  is 
offensive  and  revolting  to  most  persons,  and  is  regarded  as  a 
sure  sign  that  the  persons  are  of  a  low  class  and  the  saloon  or 
store  one  of  the  lowest  and  worst.  There  is  an  indecency 
about  it  that  should  not  be  tolerated.  Some  one  has  said  the 
poor  man  ought  to  have  the  privilege  of  carrying  his  liquor  in 
his  bucket,  for  he  cannot,  like  the  rich  man,  have  it  sent  in  a 
demijohn  by  the  express  wagon  to  his  house.  But  every  man 
should  have  a  decent  respect  to  public  opinion.  Stopping  the 
indecent  bucket  trade  will  not  prevent  any  poor  man  from  get- 
ting what  liquor  he  wants. 

BOTTLERS. 

Bottling  is  a  distinct  business  under  the  law.     A  wholesale 
dealer  has  no  right,  under  a  wholesale  license,  to  convert  his 
house  into  a  bottling  establishment.     Some  who  had  a  whole- 
sale license  last  year,  did  so,  and  are  refus,ed  this  year.     Small 
Vol.  cxxvii — 33 
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jes  are  generally  an  evil  in  the  locality.  It  is  diflS- 
uct  the  business  in  a  legitimate  manner.  Selling 
8  at  the  house,  or  peddling  them  about  the  streets, 
bo  anybody  who  calls,  is  apt  to  run  into  an  illegiti- 
js,  selling  to  improper  persons. 


26,  1889,  Mrs.  Pollard  filed  a  petition  for  a  re- 
1  her  petition  for  license,  and  on  May  9th,  the  pe- 
ihearing  was  refused.  Thereupon  the  petitioner 
it,  specifying  for  eiTor : 

art  erred  in  refusing  the  application  of  Mary  E. 
I  wholesale  license. 

3ord  showing  that  no  objections  were  made  or  re- 
filed  to  her  application,  the  court  erred  in  ref  us- 

is  the  record  shows,  Mary  E.  Pollard  was  entitled 
to  sell  liquors  at  wholesale,  and,  therefore,  the 
the  court  refusing  her  license  is  erroneous, 
ollard  being  a  citizen  of  the  United  States,  and 
no  intimation  that  she  was  either  intemperate  or 
character,  the  court  below  had  no  discretion,  but 
bound  to  grant  her  license  on  the  record  as  it 

certiorari  were  also  taken  by  the  L.  H.  Harris  Drug 
Fleming  &  Son,  T.  D.  Casey  &  Co.,  Joseph  Ein- 
md  a  number  of  others,  upon  like  cases  with  that 
Hard,  the  assignments  of  error  raising  the  same 
i  all  the  cases  were  argued  together. 

iJ.  SterretU  Mr,  John  M.  Kennedy^  Mr,  Jame%  G, 
enry  R.  Ewing^  Mr.  Charles  F.  McKenna  and  Mr, 
I,  for  Mary  E.  Pollard,  the  L.  H.  Harris  Drug  Co. 
Fleming  &  Son,  plaintiffs  in  error. 

Ferguson^  Mr,  Josiah   Cohen  and  Mr.  A.    V.  D, 
)v  T.  D.  Casey  &  Co.,  plaintiffs  in  error. 
S.  Bohb  and  Mr.  James  Fitzsimmons^  for  Joseph 
/O.,  and  others,  plaintiffs  in  error : 
10  controversy  upon  the  rules  laid  down  in  Rau- 
'etition,  120  Pa.  329.     Our  cases  do  not  involve  a 
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discretionary  act  of  the  court,  but  they  each  and  all  involve  a 
question  of  power  which  is  always  reviewable  on  certiorari. 
The  act  of  May  24,  1887,  vested  in  the  Court  of  Quarter  Ses- 
sions a  power  not  judicial  in  its  nature,  the  granting  or  refusal 
of  wholesale  licenses.  The  only  power  of  the  court  is  from 
the  act  itself,  and  the  jurisdiction  conferred  is  special  and  lim- 
ited. The  maxim,  omnia  prsesumuntur  rite  esse  acta,  does  not 
apply  as  it  does  to  questions  arising  under  the  common  law. 
The  statutory  reasons  for  an  order  reviewed  must  appear  on 
the  record ;  and  this  court  is  authorized  by  writ  of  certiorari 
to  review  the  proceedings  of  the  Court  of  Quarter  Sessions  in 
any  matter  specially  committed  to  it  by  statute,  so  far  as  to 
inquire  and  determine  the  extent  and  limits  of  its  power,  and 
the  regularity  of  its  exercise:  Commissioners'  App.,  57  Pa. 
453;  People  v.  Gas  Light  Co.,  39  N.  Y.  181;  Kimber  v. 
Schuylkill  Co.,  20  Pa.  368;  Jones  v.  Tatham,  20  Pa.  410;  Ba- 
con's Abr.,  Courts,  D.,  4  B. ;  Latham  v.  Edgerton,  9  Cow. 
228-9;  Smith  v.  Rice,  11  Mass.  513,  514;  Bryson's  Road,  2  P. 
&  W.  210. 

1.  The  court  below  was  of  opinion  that  when  the  wholesale 
act  of  May  24, 1887,  P.  L.  194,  provided  that  "licenses  shall 
be  granted  only  by  the  Court  of  Quarter  Sessions  of  the  proper 
county,  in  such  manner  as  is  provided  by  existing  laws,"  it 
referred  to  and  carried  into  it  some  of  the  provisions  of  the 
retail  act  of  May  13, 1887,  P.  L.  108,  and  therefore,  among  its 
rules  to  govern  the  license  court,  established  Rule  6,  and  held 
that  no  one  was  of  right  entitled  to  a  wholesale  license ;  that 
the  discretion  to  grant  or  refuse  was  wholly  with  the  court ; 
that  the  necessity  of  wholesale  stores  should  be  taken  into  ac- 
count and  no  more  licenses  should  be  granted  than  the  court 
thought  were  necessary  to  transact  the  wholesale  business; 
that  wholesale  dealers  should  not  sell  in  bottles  or  jugs,  though 
the  quantity  sold  was  one  quart  or  more ;  and  that  druggists' 
sales  should  be  but  a  small  fraction  of  their  total  business,  but 
what  the  percentage  should  be  the  court  did  not  fix.  It  seems 
clear  that  the  wholesale  act  does  not  authorize  any  of  these 
rulings,  and  in  so  holding  the  court  acted  beyond  the  scope  of 
its  power. 

2.  The  act  of  May  24, 1887,  does  not  vest  in  the  Court  of 
Quarter  Sessions  a  discretionary  power  to  grant  or  refuse  a 


Digitized  by 


Google 


EASTERN  district;  1889. 

Argument. 

nse  as  under  all  the  circumstances  it  may  deem 
the  contrary,  the  act  plainly  states  that  licenses 
anted,  and  the  jurisdiction  in  the  Court  of  Quar- 
)  refuse  a  license,  arises  only  when  objections  and 
1  are  filed,  setting  forth  some  fact  which,  under 
I  be  ground  of  refusal.  A  comparison  of  the  lan- 
•etail  act  of  May  13,  1887,  with  that  of  the  whole- 
y  24,  1887,  plainly  shows  that  while  the  former 
led  to  regulate  and  restrain  the  sale  of  liquor  by 
srest  a  large  discretion  in  the  court,  the  latter  act^ 
y,  was  merely  a  revenue  act  and  gave  no  power 
unless  objections  and  remonstrances  were  filed, 
woman  is  a  citizen  of  the  United  States,  and  is 
perate  nor  immoral,  he  or  she  may  have  a  license 
at  wholesale.  This  the  wholesale  act  of  1887 
similar  in  this  respect  to  §  7,  act  of  March  31, 
fO,  as  modified  by  §  6,  act  of  April  20,  1858,  P. 
1  was  held  to  be  mandatory  in  its  provisions: 
V.  Marshall,  72  Pa.  200. 

on  of  the  retail  act  of  May  13, 1887,  is  carried 
38ale  act  of  May  24, 1887.  The  words  of  the  lat- 
iing  that  licenses  shall  be  granted  only  by  the 
rter  Sessions  "in 'such  manner  as  is  provided  by 
"  refers  either,  (a)  to  the  special  act  of  April  3, 
13,  relating  to  Allegheny  county,  or  (6)  to  the 
March  31,  1856,  as  amended  by  the  act  of  April 
either  case,  it  is  the  duty  of  the  court  to  grant 
who  comply  with  the  act.  Neither  the  retail  act 
he  wholesale  act  of  1887,  repealed  the  prior  acts 
holesale  licenses,  and  especially  the  local  act  of 
so  far  as  relating  to  the  qualifications  of  peti- 
statute  is  not  to  be  construed  to  repeal  a  prior 
lot  irreconcilable  with  it :  Brown  v.  Commission- 
;  Barber's  Election,  86  Pa.  392 ;  Sifred  v.  Com- 
)4  Pa.  181.  Under  the  act  of  1872,  licenses  in 
mty  were  granted  by  the  county  treasurer.  Un- 
le  "existing  law,"  the  "manner"  was  simple, — 
I  was  paid  and  the  license  was  issued, 
lerefore,  the  wholesale  act  of  1887  provided  that 
lould  be  granted  "  in  such  manner  as  is  provided 
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by  existing  laws,"  it  referred  of  course  to  wholesale  licenses ; 
and  then  comes  the  provision  requiring  a  time  to  be  fixed  at 
which  applicants  for  and  all  persons  making  objections  against, 
"  may  be  heard  by  evidence,  petition,  remonstrance  or  counsel." 
If  this  provision  be  diflBcult  of  construction,  one  thing  is  plain  ; 
that  if  a  discretion  is  given  to  the  court  to  refuse  a  petition  for 
a  wholesale  license,  it  is  only  when  objections  to  the  grant 
thereof  are  properly  made.  It  is  not  the  court,  or  the  judge 
thereof,  who  grants  the  license ;  it  is  the  state.  The  words  of 
the  act  of  May  24, 1887,  we  earnestly  urge,  show  that  the  leg- 
islature intended  that  licenses  should  be  granted  in  all  cases 
where  the  record  shows  that  the  application  was  regular,  and 
that  neither  objections  nor  remonstrances  were  filed  thereto. 

pollabd's  petition. 

Opinion,  Mr.  Chief  Justice  Paxson: 
•  The  plaintiff  in  error  presented  her  petition  to  the  Court  of 
Quarter  Sessions  of  Allegheny  county,  praying  for  a  license  to 
sell  liquors  at  wholesale  at  No  1044  Penn  avenue,  in  said  city. 
The  petition  was  in  proper  form,  and  it  was  not  denied  that 
she  had  complied  with  all  the  requirements  of  the  law.  Upon 
the  hearing  of  her  petition,  there  was  no  remonstrance  or  oh 
jection  to  tlie  granting  of  her  license,  or  to  the  form  of  her  pe- 
tition or  bond.  The  court  below  refused  her  application,  and 
also  declined  to  grant  a  rehearing.  The  record,  which  has 
been  brought  up  by  the  writ  of  ceitiorari,  fails  to  disclose  any 
remonstrance  filed  or  objection  made  to  her  application.  Un- 
der such  circumstances  is  the  case  reviewable  here  ? 

We  decided  in  Raudenbusch's  Petition,  120  Pa.  828,  that 
the  granting  of  a  license  to  sell  liquor  at  retail,  under  the  act 
of  May  13, 1887,  P.  L.  108,  was  within  the  discretion  of  the 
Quarter  Sessions,  and  not  reviewable  upon  certiorari.  The 
court  below  applied  the  doctrine  of  that  case  to  applications 
for  licenses,  made  under  the  act  of  May  24,  1887,  P.  L.  194, 
"  providing  for  the  licensing  of  wholesale  dealers  in  intoxicatr 
ing  liquors."  The  narrow  question  presented  for  our  consid- 
eration is,  whether  under  the  act  relating  to  wholesale  licenses, 
the  court  haa  the  same  discretion  to  grant  or  refuse  a  license 
as  it  has  under  the  prior  act  relating  to  retail  licenses. 

It  requires  but  a  glance  at  the  two  acts  to  see  that  their  ob- 
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ject  is  essentially  different.  The  retail  act  of  May  13th  was  in- 
tended to  restrain  the  sale  of  liquors.  This  clearly  appears  in 
its  title,  which  reads :  "  An  act  to  restrain  and  regulate  the 
sale  of  vinoiS  and  spirituous,  malt  or  brewed  liquors,  <5r  any 
admixtures  thereof."  This  was  the  construction  placed  upon 
that  act  in  Raudenbusch's  Petition,  supra.  The  act  of  May  24, 
providing  for  wholesale  licenses  was  a  revenue  act.  There  is 
not  a  word  in  it  to  indicate  any  intention  of  restraining  the 
sale  of  liquor.  The  second  and  third  sections  of  said  act  are 
as  follows : 

"  Section  2.  Licenses  shall  be  granted  only  by  the  Court  of 
Quarter  Sessions  of  the  proper  county,  in  such  manner  as  is 
provided  by  existing  laws,  and  shall  be  for  one  year  from  a 
date  fixed  by  rule  or  standing  order  of  said  court :  the  said 
court  shall  fix  by  rule  or  standing  order  a  time  at  which  appli- 
cations for  said  licenses  shall  be  heard,  at  which  time  all  per- 
sons applying  or  making  objections  to  applications  for  licenses 
may  be  heard  by  evidence,  petition,  remonstrance,  or  counsel : 
Provided,  That  for  the  present  year  licenses  may  be  granted 
under  previous  laws  at  any  session  fixed  by  said  court,  not 
later  than  June  80th.  Provided,  further,  That  it  shall  not  be 
lawful  for  any  rectifier,  compounder,  wholesale  dealer,  store- 
keeper, agent  or  bottler  to  sell  in  less  quantities  than  one 
quart,  and  distillers,  brewers,  and  manufacturers  shall  not  sell 
in  less  quantities  than  one  gallon. 

"Section  3.  That  all  bottlers  within  the  commonwealth 
shall  be  required  to  procure  license  from  the  Court  of  Quarter 
Sessions  of  the  respective  counties  in  which  they  are  located, 
in  the  manner  provided  for  in  the  second  section  of  this  act, 
for  which  they  shall  pay  the  sum  of  two  hundred  dollars  in 
cities  of  the  first,  second,  and  third  classes,  one  hundred  dol- 
lars in  all  other  cities,  boroughs  and  townships:  Provided, 
That  no  bottler  shall  be  permitted  to  sell  spirituous,  vinous, 
malt,  or  brewed  liquors  to  be  drank  upon  the  premises  where 
sold,  nor  at  any  place  provided  by  such  seller  for  such  pur- 
pose." 

There  are  two  things  to  be  noticed  in  the  second  section 
above  quoted.  They  are  (a)  that  licenses  shall  be  granted  by 
the  Court  of  Quarter  Sessions,  in  such  manner  as  is  provided 
by  existing  laws,  and  (J)  that  applications  for  licenses  may  be 
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heard  by  evidence,  petition,  remonstrance,  or  counsel.  From 
the  latter  proposition  it  may  be  argued  with  some  force  that 
the  court  has  a  discretion  in  the  matter  of  wholgsale  licenses. 
For  of  what  use  would  it  be  to  hear  an  application  by  "  evi- 
dence, petition,  remonstrance,  or  counsel,"  unless  the  court  has 
the  power  to  decide,  that  is,  to  grant  or  refuse  such  application. 
All  this  is  conceded.  The  court  has  a  discretion  in  such  cases ; 
it  will  be  our  purpose  to  define  the  character  of  that  discretion 
and  its  extent. 

As  preliminary  to  the  discussion  of  this  point,  it  is  proper  to 
refer  to  that  portion  of  the  second  section  (a),  T^^hich  provides 
that  licenses  shall  be  granted  by  the  court,  "  in  such  manner 
as  is  provided  by  existing  laws."  What  existing  laws  are  here 
I'eferred  to  ?  Clearly,  the  existing  laws  in  regard  to  wholesale 
licenses.  I  know  that  the  opinion  has  prevailed  in  some  quar- 
ters that  the  effect  of  these  words  is  to  read  into  the  wholesale 
act  several  sections  of  the  previous  retail  act.  This  construc- 
tion is  so  palpably  erroneous  that  it  would  be  a  waste  of  time 
to  discuss  it.  There  is  no  reference  in  the  one  act  to  the  other. 
The  act  in  force  in  the  county  of  Allegheny  in  May,  1887,  in 
regard  to  wholesale  licenses,  was  the  special  or  local  law  of 
April  3, 1872,  P.  L.  848,  applicable  to  Allegheny  county  only, 
which  provides,  inter  alia,  that  "  The  treasurer  of  said  county 
shall,  annually,  upon  payment  to  him  of  the  license  fees,  and 
the  receiving  of  the  bond  hereinafter  mentioned,  grant  the 
licenses  hereinafter  specified,  to  citizens  of  the  United  States 
of  temperate  habits  and  good  moral  character,"  etc.  The  act 
of  May  24,  1887,  contains  no  repealing  clause.  The  act  of 
1872  is  not  repealed  in  express  terms  or  by  necessary  implica- 
tion, so  far  as  regards  wholesale  licenses,  excepting  to  the  ex- 
tent that  the  one  act  is  supplied  by  the  other.  Thus,  the  act  of 
1887  declares  that  wholesale  licenses  shall  be  granted  by  the 
Court  of  Quarter  Sessions,  instead  of  by  the  county  treasurer ; 
it  provides  for  a  hearing  by  the  court  of  applications  for  such 
licenses ;  makes  a  different  classification  of  venders  and  fixes 
a  different  rate  to  be  paid.  But  it  imposes  no  qualifications 
upon  applicants  for  wholesale  licenses ;  it  does  not  even  require 
that  they  shall  be  citizens  of  the  United  States,  or  that  they 
shall  be  persons  of  temperate  habits,  or  of  good  moral  charac- 
ter.    Where  are  we  to  look  for  these  qualifications  ?    Certainly 
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not  in  the  retail  act,  which  has  nothing  whatever  to  do  with  it, 
but  in  the  existing  laws  in  regard  to  wholesale  licenses,  to  wit, 
the  act  of  18J2.  There  is  nothing  in  the  act  of  1872,  which  as 
before  observed  is  a  local  act,  applicable  only  to  the  county  of 
Allegheny,  to  indicate  that  any  qualification  was  requisite  for 
a  wholesale  dealer  than  those  above  mentioned ;  or,  that  any 
discretion  existed  in  the  Court  of  Quarter  Sessions  to  refuse 
such  license,  except  for  cause,  and  such  cause  must  relate  to 
one  of  three  things,  viz. :  citizenship,  character,  or  sobriety. 
It  follows  that  a  citizen  of  the  United  States,  of  temperate 
habits  and  gopd  character,  who  presents  his  application  for  a 
wholesale  license  in  due  form,  and  who  has  complied  with  the 
requisites  of  the  law,  has  prima  facie  a  right  to  such  license. 
In  the  absence  of  anything  upon  the  record  to  impeach  such 
.right,  it  is  the  duty  of  the  court  to  grant  it.  If  a  remonstrance 
is  filed  setting  forth  that  the  applicant  is  disqualified  for  either 
of  the  three  causes  above  stated,  it  is  the  duty  of  the  court  to 
hear  the  case,  and  if  the  remonstrance  is  sustained  by  evidence, 
to  refuse  a  license.  Such  case  is  not  reviewable  here,  for  the 
reason  that  it  would  be  a  proper  exercise  of  the  discretion  con- 
ferred upon  the  court  by  the  act  of  May  24, 1887.  But  the 
discretion  goes  no  fuither.  It  does  not  extend  to  an  arbitrary 
refusal  of  a  license.  I  use  the  word  arbitrary  in  no  offensive 
sense,  but  to  indicate  the  refusal  of  a  wholesale  license  for 
reasons  other  than  those  above  indicated.  The  learned  judge 
below  has  performed  a  thankless  and  most  unpleasant  duty, 
and  we  are  satisfied  he  has  done  so  without  fear  or  favoritism. 
But  we  are  compelled  to  differ  from  him  in  our  construction  of 
the  act  of  assembly  referred  to. 

An  extended  argument  is  not  needed  to  show  that  the  dis- 
cretion conferred  upon  the  court  by  the  retail  act  of  1887,  does 
not  extend  to  the  wholesale  act.  A  few  words  upon  this  sub- 
ject, however,  may  be  appropriately  added.  As  before  observed, 
the  object  and  leading  thought  in  the  former  act  was  to  restrain 
and  regulate  the  sale  of  liquor ;  that  is  to  say,  to  restrain  its 
sale  to  the  consumer.  It  was  for  such  reason  that  a  large  dis- 
cretion was  confeiTcd  upon  the  Quarter  Sessions.  If  we  con- 
trast the  second  section,  above  quoted,  of  the  wholesale  act, 
with  the  seventh  section  of  the  retail  act,  the  difference  be- 
tween them  is  palpable.     The  said  seventh  section  is  as  follows: 
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"The  said  Court  of  Quarter  Sessions  shall  hear  petitions 
from  residents  of  the  ward,  borough  or  township,  in  addition 
to  that  of  the  applicant,  in  favor  of  [and]  remonstrances 
against  the  application  for  such  license,  and  in  all  cases  shaU 
refuse  the  same  whenever  in  the  opinion  of  the  said  court,  hav- 
ing due  regard  to  the  number  and  character  of  the  petitioners 
for  and  against  such  application,  such  license  is  not  necessary 
for  the  accommodation  of  the  public  and  entertainment  of 
strangers  or  travelers,  or  that  the  applicant  or  applicants  is  or 
are  not  fit  persons  to  whom  such  license  should  be  granted , 
and,  upon  sufficient  cause  being  shown  or  proof  being  made  to 
the  said  court  that  the  party  holding  a  license  has  violated  any 
law  of  this  commonwealth  relating  to  the  sale  of  liquors,  the 
Court  of  Quarter  Sessions  shall,  upon  notice  being  given  to 
the  person  so  licensed,  revoke  the  said  license." 

We  cannot  incorporate  or  read  into  the  wholesale  act  the 
above  section  of  the  retail  act,  for  the  reason  that  we  are  not 
clothed  with  legislative  powers.  Moreover,  it  is  inapplicable 
to  wholesale  licenses.  What  has  the  court  to  do  with  the 
question  whether  a  particular  wholesale  license  is  '^  necessary 
for  the  accommodation  of  the  public  and  entertainment  of 
strangers  or  travelers  ? "  In  the  case  of  a  retail  license  the 
court  may  well  inquire,  indeed  it  is  its  duty  to  do  so,  whether 
the  public  accommodation  in  the  particular  ward,  street  or 
block,  requires  that  the  applicant  shall  be  licensed.  The  whole 
theory  upon  which  retailers  are  licensed,  and  it  is  the  theory 
of  the  law,  is  that  they  are  needed  for  the  public  accommodar 
tion,  to  provide  places  where  strangers  and  travelers  may  rest, 
and  procure  needed  refreshments.  Hence  it  may  very  well  be, 
as  was  said  in  Raudenbusch's  Petition,  supra,  that  '*  if  a  ward 
has  one  hundred  public  houses,  where  only  fifty  are  required 
by  the  public  wants,  it  is  plain  that  fifty  houses  must  be  denied 
license,  although  every  one  of  the  applicants  is  a  worthy  man 
and  keeps  a  respectable  house,  aqji  although  there  be  neither 
remonstrance  nor  objection  on  the  score  of  want  of  fitness." 
None  of  this  reasoning  applies  to  a  wholesale  license.  It  is 
not  granted  for  the  convenience  of  a  particular  neighborhood, 
nor  for  the  accommodation  of  strangers  or  travelers.  Nor 
does  it  matter  where  the  place  of  business  is  located.  If  all 
the  wholesale  liquor  houses  in  Pittsburgh  were  in  a  single 
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block,  it  would  make  no  difference,  and  would  be  no  objection 
to  their  being  licensed.  Their  business  is  not  confined  to  any 
particular  locality ;  on  the  contraiy,  it  is  general,  and  we  may 
fairly  infer  from  the  knowledge  of  trade  which  every  intelli- 
gent man  possesses,  that  but  a  small  portion  of  the  sales  of  a 
wholesale  house  is  confined  to  the  city  or  place  in  which  it  is 
located.  How  then  would  it  be  possible  for  a  judge  to  intelli- 
gently exercise  a  discretion  as  to  the  need  of  a  wholesale  house 
in  a  particular  location  ?  The  power  to  close  up  large  estab- 
lishments, such  as  breweries,  distilleries,  and  wholesale  liquor 
houses,  when  perhaps  hundreds  of  thousands  of  dollars  are  in- 
vested therein,  is  too  vast  to  be  exercised  by  any  mdn  or  any 
court,  excepting  upon  the  clearest  grant  of  legislative  author- 
ity.    It  cannot  be  done  upon  mere  implication. 

We  are  in  no  doubt  as  to  our  power  to  revise  the  proceed- 
ings below  upon  this  writ.  This  court  possesses  and  exercises 
the  powers  of  the  King's  Bench,  and  it  was  said  of  them  by 
the  late  Justice  Sharswood,  in  Commissioners'  A  pp.,  57  Pa. 
452:  "It  is  beyond  all  question  that  under  these  extensive 
powers,  this  court  is  authorized  to  examine  and  review  the 
proceedings  of  the  Court  of  Quarter  Sessions  in  any  matter 
specially  committed  to  it  by  statute,  so  far  as  to  inquire  and 
determine  the  extent  and  limits  of  its  power  and  the  regularity 
of  its  exercise.  It  is  equally  clear  that  the  proper  mode  of  Jis- 
serting  this  jurisdiction  is  by  bringing  the  record  of  its  proceed- 
ings before  us  for  inspection  by  writ  of  certiorari."  And  it  was 
held  by  the  Court  of  Errors  and  Appeals  of  New  York,  in  the 
People  V.  Citizens'  Gas  Light  Co.,  89  N.  Y.  81,  in  speaking  of 
the  writ  of  certiorari,  that  "  its  office  extends  unquestionably 
to  the  review  of  all  questions  of  jurisdiction,  power,  and 
authority  of  the  inferior  tribunals  to  do  the  acts  complained  of, 
and  all  questions  of  regularity  in  the  proceedings ;  that  is,  all 
questions  whether  the  inferior  tribunal  has  kept  within  the 
boundaries  prescribed  for  it  Ijy  the  express  terms  of  the  statute 
law,  or  by  the  well  settled  principles  of  the  common  law.'* 

The  granting  of  wholesale  licenses  is  a  matter  specially  com- 
mitted by  act  of  assembly  to  the  Courts  of  Quarter  Sessions. 
Upon  the  writ  of  certiorari  we  may  review  their  proceedings  so 
far  as  to  see  whether  they  have  kept  within  the  limits  of  the 
powers  thus  conferi-ed,  and  have  exercised  them  in  conformity 
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with  law.  We  are  of  opinion  that  those  powers  have  been  ex- 
ceeded in  this  instance,  and  that  upon  the  face  of  this  record 
the  petitioner  was  entitled  to  her  license. 

The  order  of  the  court  below  refusing  it  is  re- 
versed,  and  a  procedendo  awarded. 

L.  Harris  Drug  Co.'s  Petition. 

Joseph  Fleming  &  Son's  Petition. 

T.  D.  Casey  &  Son's  Petition. 

Opinion,  Mr.  Chief  Justice  Paxson  : 
These  cases  are  upon  all  fours  with  Pollard's  Case,  just  de- 
cided.   We  need  not  repeat  what  was  there  said. 

The  order  refusing  a  license  in  each  of  the  above 
cases  is  reversed,  and  a  procedendo  awarded. 

Joseph  Einstein  &  Co.'s  Petition,  et  al. 

These  cases  were  all  applications  for  a  bottler's  license,  un- 
der the  act  of  May  24,  1887.  As  we  are  unable  to  distinguish 
them  in  principle  from  Pollard's  Case,  just  decided. 

The  order  refusing  such  license  is  reversed  in 
each  case,  and  a  procedendo  awarded. 


PETITION  OF  THE  PROSPECT  BREWING  CO. 

fob  a  mandamus  to  the  court  op  quarter  sessions  op 
philadelphia  county. 

Argued  June  5, 188&— Decided  June  28, 1889. 
[To  be  reported.] 

1.  In  granting  licenses  to  wholesale  dealers,  brewers,  distillers,  etc.,  un- 
der the  act  of  May  24,  1887,  P.  L.  194,  the  Court  of  Quarter  Sessions  of 
Philadelphia  county  has  not  the  large  discretion  conferred  upon  it  by 
the  retail  act  of  May  13,  1887,  P.  L.  108:  Pollard's  Petition,  ante, 
607 ;  Nordstrom's  Petition,  post,  642;  Knarr's  Petition,  post,  564. 

2.  The  discretion  conferred  upon  that  court  by  the  act  of  May  24,  1887,  is 
a  qualified  and  limited  discretion,  and  is  confined  to  the  inquiry  whether 
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the  applicant  for  a  wholesale  license  is  a  citizen  of  the  United  States,  of 
temperate  habits,  and  of  good  moral  character. 
8.  Where  no  objection  or  remonstrance  appears  on  the  record  of  the  case, 
alleging  that  the  petitioner  was  disqualified  in  respect  of  either  of  the 
above  groimds,  citizenship,  temperate  habits,  or  moral  character,  the 
order  of  the  court  refusing  the  license  to  the  petitioner  will  be  reversed. 

4.  The  said  act  of  May  24.  1887,  confers  upon  that  court  no  power  to  de- 
termine the  fitness  of  a  person  to  receive  a  wholesale  license  upon  the 
findings  of  the  court  upon  other  matters  outside  of  the  qualifications 
mentioned,  to  wit :  citizenship,  habits  or  moral  character. 

5.  The  return  to  a  writ  of  alternative  mandamus  requires  the  greatest 
possible  certainty;  not  merely  certainty  to  a  common  intent,  or  cer- 
tainty to  a  certain  intent  in  general,  but  certainty  to  the  greatest  possi- 
ble intent ;  or,  as  it  is  sometimes  called,  certainty  to  a  certain  intent  in 
every  particular. 

6.  A  return  to  such  writ  directed  to  the  Court  of  Quarter  Sessions  refus- 
ing the  petition  of  a  corporation  for  a  brewer's  wholesale  license,  set- 
ting forth  that  an  averment  of  the  relator^s  petition  was  incomplete, 
inaccurate  and  misleading,  but  not  showing  in  what  respect ;  that  the 
company  had  conducted  its  business  in  violation  of  law,  but  not  show- 
ing what  law ;  that  the  company  was  not  a  fit  person  to  receive  the  li- 
cense applied  for,  but  not  showing  a  cause  of  disqualification  within 
the  law ;  that  the  company  did  not  possess  a  good  moral  character,  but 
not  averring  that  the  oflicers  and  directors  Aereof,  were  respectively 
men  of  bad  moral  character ;  such  return  is  insufficient. 

Before  Paxsok,  C.  J.,  Stekrbtt,  Gbeen,  Clark,  Will- 
iams, McCoLLTJM  and  Mitchell,  J  J. 
No.  000  July  Term  1889,  Sup.  Ct.  (E.  D.) 

On  May  24, 1889,  the  petition  of  the  Prospect  Brewing  Co. 
was  filed  in  the  Supreme  Court  representing : 

That  the  petitioner  was  a  body  politic  duly  incorporated 
under  the  corporation  act  of  April  29, 1874,  P.  L.  73,  and  the 
supplements  thereto,  under  the  name  of  The  Prospect  Brewing 
Company,  for  the  purpose  of  "the  brewing  of  all  kinds  of  malt 
liquors,  and  the  sale  thereof ; "  that  upon  its  incorporation  the 
petitioner  at  once  entered  upon  the  business,  the  manufacture 
and  brewing  of  malt  li(juors,  and  the  bottling  and  sale  thereof, 
and  had  been  engaged  in  the  same  from  the  date  of  incorpora- 
tion until  the  present  time  continuously. 

"  6.  That  the  business  plant  of  your  petitioner,  the  said  com- 
pany, consists  of  real  estate,  appamtus,  utensils,  and  other  pi-o- 
perty,  of  the  value  of  $630,000.     The  annual  product  of  the 
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brewery  of  your  petitioner,  the  said  company,  is  very  consider- 
able, consisting  of  about  thirty-five  thousand  four  hundred  bar- 
rels, of  which  quantity  about  two  million  bottles  are  bottled 
for  domestic  consumption  and  export,  the  same  being  distrib- 
uted by  exportation  to  Canada,  Mexico,  Porto  Rico,  Rio  Ja- 
neiro, Buenos  Ayres,  Montevideo,  and  through  the  United 
States,  by  means  of  agents  in  San  Francisco,  Cal.,  Savannah, 
Ga.,  Charleston,  S.  C,  Charlotte,  Raleigh,  N.  C,  Jacksonville, 
Fla.,  Norfolk,  Richmond,  Va.,  Baltimore,  Md.,  Camden,  New- 
ark, Sea  Isle,  Atlantic  City,  N.  J.,  Boston,  Mass.,  and  some- 
what less  than  one  third  of  the  whole  product  is  sold  and 
consumed  in  the  city  of  Philadelphia.  The  said  company  em- 
ploys seventy  workmen  and  employees,  with  an  annual  wage- 
list  of  over  $54,000. 

"  7.  Licenses  for  the  continuance  of  the  said  business  by 
your  petitioner  have  been  regularly  obtained  by  it,  including 
the  past  year  of  1888 ;  and  on  the  fourth  day  of  February, 
1889,  your  petitioner  filed  its  application  to  the  Court  of  Quar- 
ter Sessions  of  the  county  of  Philadelphia  for  a  renewal  of  its 
license  for  the  year  beginning  the  first  day  of  June,  1889,  under 
the  provisions  of  the  act  of  May  24,  1887,  entitled  *  An  Act 
providing  for  the  licensing  of  wholesale  dealers  in  intoxica- 
ting liquors.' 

"  8.  Upon  the  seventh,  eighth,  and  ninth  days  of  May,  1889, 
a  hearing  was  had  upon  the  said  petition,  and  no  remonstrance 
or  objection,  so  far  as  is  known  to  your  petitioners,  or  as  ap- 
X>ears  by  entries  and  records  of  the  said  court,  was  presented 
or  made  by  any  one  to  the  granting  of  the  said  license.  Upon 
the  hearing  of  the  said  application  of  the  said  Prospect  Brew- 
ing Co.,  no  objection  to  or  remonstrance  against  the  granting 
of  its  license  having  been  made  by  any  one,  one  of  the  judges 
of  the  said  court  asked  the  superintendent  of  the  said  company, 
one  of  its  employees,  whether  the  petitioner  sold  a  diink  called 
Ambrosia,  to  which  he  answered  aflBrmatively.  The  said  super- 
intendent being  then  further  asked  by  said  judge  the  compo- 
nent parts  of  said  drink,  he  at  first  hesitated  to  answer,  saying 
its  manufacture  was  a  trade  secret,  but  stated  that  it  was  a 
non-intoxicant,  containing  only  one  and  one  half  per  cent  of 
alcoholic  strength  to  the  mass,  and  that  it  had  been  sold  in  the 
state  of  Delaware  as  such  non-intoxicant  under  judicial  decis- 
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ions,  and  also  in  the  same  way  in  the  state  of  New  Jersey. 
To  a  further  question  from  the  judge  whether  he  had  not  sold 
it  as  a  non-intoxicant  to  unlicensed  persons  in  this  city,  telling 
them  that  they  could  sell  it  as  such,  he  replied  that  he  had 
never  said  so  to  any  one ;  he  told  them  that  it  had  been  sold 
in  New  Jersey  and  Delaware,  but  they  would  have  to  consult 
lawyers  before  they  could  sell  it  here.  He  said  he  had  been 
very  careful,  and  had  declined  to  put  Ambrosia  labels  on  beer, 
when  one  man  had  asked  him  to  do  so.  The  court  demanded 
the  name  of  the  individual,  and  he  said  it  was  one  Fitzpatrick. 
Dr.  Henry  Lefifmann  was  then  called  by  the  court,  who  testified 
to  having  examined  Ambrosia  chemically,  and  corroborated 
Wolters  as  to  its  alcoholic  strength.  This  witness  said  it 
was  a  very  light  form  of  beer.  Its  average  alcoholic  strength 
was  between  one  and  a  quarter  per  cent  and  one  and  three 
quarters  per  cent.  The  court  adjourned  and  the  parties  were 
told  to  come  the  next  day,  and  on  the  next  day  the  judges 
called  Fitzpatrick,  who  denied  that  he  had  asked  for  beer  with 
Ambrosia  labels,  and  stated  he  had  been  told  by  the  man  in 
charge  of  the  bottling  house  that  it  was  a  soft  drink.  Mr. 
Wolters,  on  being  confronted  with  Fitzpatrick,  said  he  had 
never  seen  the  man  before  to  his  knowledge,  and  that  his  re- 
quest to  have  the  beer  served  with  Ambrosia  labels  had  come 
through  the  bottling  house.  Mr.  Wolters  was  then  asked  by 
the  court  whether  he  knew  a  man  named  Arthur  Cunningham. 
He  said  he  did.  The  court  then  asked  whether  he,  Wolters, 
had  not  told  Cunningham  that  he  did  not  require  a  license  to 
sell  Ajnbrosia.  He  said  he  had  not,  nor  had  told  anybody  so. 
The  court  then  called  Cunningham,  who  testified  that  he  had 
been  deprived  of  his  license  last  year,  and  a  few  days  after  the 
1st  of  June,  1888,  the  brewing  company's  driver  left  a  box  of 
Ambrosia  at  his  place ;  that  he  did  not  know  what  it  was,  and 
went  to  see  Mr.  Wolters  about  it,  and  that  Mr.  Wolters  told 
him  it  was  a  soft  drink  and  anybody  could  sell  it.  The  hear- 
ing was  continued  until  the  next  day,  when  Mr.  Wolters  pro- 
duced two  witnesses,  who  testified  that  they  were  told  by  him, 
early  in  June,  1888,  that  they  could  not,  he  thought,  sell  Am- 
brosia without  a  license,  and  had  better  let  it  alone ;  and  he 
also  produced  Secretary  Charles  Wolters,  Jr.,  who  was  in 
charge  of  the  bottling  establishment,  and  John  Ludwig,  hot- 
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tier  of  said  establishment,  who  both  testified  they  had  never 
said  to  any  one  that  Ambrosia  could  be  sold  without  a  license. 
The  counsel  for  petitioner  then  stated  to  the  court  that  after 
the  district  attorney  of  the  county  had  told  him  that  he  believed 
this  mixture,  Ambrosia,  was  obnoxious  to  the  law  as  coming 
within  the  words,  prohibited  admixture,  he  had  advised  the 
brewing  company's  officers  not  to  permit  any  person  to  pur- 
chase Ambrosia,  who  was  not  known  by  them  to  be  a  licensed 
dealer  or  seller,  except  to  known  private  families  for  domestic 
consumption,  and  that  thereafter  none  was  sold,  and  this  was 
within  twelve  days  of  June  1, 1888.  No  further  or  other  pro- 
ceedings were  therein  had  than  as  abovementioned. 

"  The  hearing  then  closed,  and  on  Wednesday,  May  15, 1889, 
the  court  certified  to  the  city  commissioners  their  refusal  to 
grant  a  license  to  the  Prospect  Brewing  Company,  either  as 
brewer  or  bottler,  and  no  reasons  were  given  by  the  court 
for  this  action.  An  application  for  a  reconsideration  of  the 
petition  was  made  and  refused." 

That  from  the  decree  of  said  court  refusing  said  license  there 
was  no  appeal,  no  bill  of  exceptions,  nor  a  wiit  of  ferror ;  and 
the  action  of  said  court  being  a  refusal  to  grant  to  the  said 
company  that  which  the  law  entitles  it  to,  it  having  complied 
with  all  the  requirements  thereof,  the  petitioner  prayed  that 
the  court  would  grant  a  writ  of  alternative  mandamus  directed 
to  the  judges  of  the  said  Court  of  Quarter  Sessions,  etc. 

The  writ  prayed  for  having  been  awarded  and  served,  the 
following  return  was  made  thereto  : 

The  return  of  D.  Newlin  Fell,  Robert  N.  Willson,  James 
Gray  Gordon  and  F.  Am^d^e  Br^gy,  judges  of  the  Court  of 
Quarter  Sessions  for  the  county  of  Philadelphia,  respectfully 
showeth : 

The  respondents  constituted  a  Court  of  Quarter  Sessions  for 
the  county  of  Philadelphia,  which  met  on  various  days  in  the 
months  of  March,  April  and  May,  1889,  to  hear  and  decide 
applications  for  licenses  to  manufacture,  to  sell,  and  to  bottle, 
intoxicating  liquors  in  the  city  of  Philadelphia,  during  the 
year  which  would  commence  on  the  first  day  of  June,  1889. 

Before  deciding  said  applications  said  court  deemed  it  to  be 
its  duty  to  determine  whether  the  applicants  were  citizens  of 
the  United  States,  of  temperate  habits,  of  good  moral  charac- 
ter and  fit  persons  to  receive  a  license. 
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Amongst  the  applications  presented  to  said  court  was  that  of 
the  Prospect  Brewing  Company,  which  applied  for  a  wholesale 
liquor  license  to  conduct  the  business  of  brewers  of  malt  liquors, 
and  also  for  what  is  known  as  a  bottler's  license. 

At  the  hearing  thereof,  evidence,  in  the  opinion  of  the  court 
unfavorable  thereto,  was  first  elicited  by  the  cross-examination 
of  the  company's  vice-president  by  the  counsel  of  the  Law  and 
Order  Society,  an  organization  of  citizens  for  the  purpose  of 
making  objections  to  the  granting  of  petitions  and  of  securing 
the  enforcement  of  the  laws  governing  the  sale  of  intoxicating 
liquors. 

Thereafter  the  case  was  further  heard  during  parts  of  three 
days,  viz.,  the  seventh,  eighth,  and  ninth  days  of  May,  1889. 
A  considerable  amount  of  testimony  favoring  and  opposing  the 
application  was  offered  to  and  received  by  the  court.  The 
statement  of  testimony  made  in  the  petitions  of  the  relators  is 
incomplete,  inaccurate  and  misleading;  but  respondents  re- 
spectfully submit  that  it  is  not  their  duty  to  return  to  this 
honorable  court  the  evidence  which  was  heard  by  said  court. 

The  court  carefully  considered  all  said  testimony,  and  neces- 
sarily passed  upon  the  credibility  of  the  witnesses. 

The  court  did  find,  from  the  evidence,  that  during  the  year 
of  its  license  then  about  to  expire,  the  said  company,  through 
its  chief  executive  ofl&cers,  who  had  been  charged  with  the 
conduct  of  its  business,  had  caused  to  be  brewed  an  intoxicat- 
ing malt  liquor  for  the  purpose  of  selling  the  same  to  unli- 
censed dealers  in  the  city  of  Philadelphia,  to  be  by  the  latter 
again  sold  in  this  city  in  violation  of  the  laws  of  the  common- 
wealth; that  said  intoxicating  malt  liquor  thus  brewed  by 
said  company  had  been  sold  by  it  to  numerous  unlicensed 
dealers  in  the  expectation  that  the  same  would  be  sold  by 
them  in  this  city  in  violation  of  law;  that  through  its  said 
officers  said  company,  by  false  representations  as  to  the  char- 
acter of  said  liquor,  had  induced  divers  unlicensed  dealers  to 
purchase  the  same  from  it ;  and  that  said  liquor  thus  purchased 
had  been  sold  in  the  city  of  Philadelphia  by  said  unlicensed 
dealers. 

The  court  did  find  that  the  said  company  had  conducted  its 
business  during  the  year  then  expiring  in  violation  of  law. 
It  did  further  find  that  said  company  was  not  a  fit  person  to 
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receive  the  licenses  applied  for ;  and  that,  so  far  as  it  was  pos- 
sible for  a  corporation  to  possess  any  moral  character,  it  did 
not  possess  a  good  moral  character. 

The  said  court,  in  the  exercise  of  the  discretion  conferred 
upon  it  by  law,  in  accordance  with  the  evidence,  as  understood 
by  it,  did  refuse  the  licenses  which  were  applied  for  by  the 
Prospect  Brewing  Company. 

Respondents  admit  the  truth  of  the  averments  of  fact  in  the 
seventh  paragraph  of  the  relator's  petition. 

Respondents  do  not  possess  suflBcient  knowledge  or  infor- 
mation to  answer  as  to  the  truth  of  many  of  the  averments  of 
fact  in  the  said  petition.  They  respectfully  submit,  however, 
that  it  is  not  necessary  for  them  further  to  make  answer 
thereto. 

Mr.  jF.  Sheppard  and  Mr.  G-.  W.  Biddle^  for  the  petitioner : 

1.  A  comparison  and  contrast  of  the  provisions  of  the  act  of 
May  13,  1887,  P.  L.  108,  "to  restrain  and  regulate"  the  sale 
of  liquors,  with  the  act  of  May  24, 1887,  P.  L.  194,  providing 
for  the  licensing  of  wholesale  dealers  in  liquors,  becomes  neces- 
sary. None  of  the  provisions  of  §§  7, 11, 12, 13, 14, 17  and  18 
of  the  act  of  May  13, 1887,  are  found  in  the  act  of  May  24th. 
From  the  scope  of  the  whole  act  of  May  13th,  it  is  obvious 
that  it  was  the  introduction  of  a  system  to  pervade  the  whole 
state,  by  which  the  repression  of  intemperance  was  attempted 
to  be  effected  through  the  restriction  of  the  sale  of  intoxicating 
drinks  and  probably  by  the  diminution  of  the  places  in  which 
such  sales  might  be  made.  It  was  a  stringent  mode  of  dealing 
with  and  regulation  of  the  sale  by  retail  of  vinous,  spirituous, 
and  brewed  liquors.  It  authorized  in  terms  the  refusal  of  a 
license,  where,  in  the  opinion  of  the  coui-t,  after  hearing  appli- 
cations therefor,  and  petitioners  for  and  against  the  applica- 
tion, the  license  was  either  unnecessary,  or  the  applicant  was 
an  unfit  person  to  whom  the  license  should  be  granted,  or 
where  the  party  applying  for  the  license  had  previously  violated 
any  law  relating  to  the  sale  of  liquors. 

2.  The  act  of  May  24, 1887,  providing  for  the  licensing  of 
wholesale  dealers  in  intoxicating  liquors,  in  its  first  section 
simply  fixes  the  amount  to  be  paid  for  such  license  ;  the  sec- 
ond section  provides  that  licenses  shall  be  granted  in  such 
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manner  as  is  provided  by  existing  laws,  and  enacts  that  a  time 
shall  be  fixed,  at  which  the  applications  for  license  shall  be 
heard,  when  all  persons  applying,  or  making  objections  to  ap- 
plications, may  be  heard  by  evidence,  petition,  remonstrance, 
or  counsel.  There  is  no  direct  power  given  to  refuse  the  li- 
cense ;  and  no  other  part  of  this,  or  of  the  next  and  last  sec- 
tion, in  any  way  refers  to  this  subject.  What  the  objections 
may  be  which  are  referred  to  in  the  second  section,  are  not 
stated ;  but  they  may  be  inferred  to  be  objections  arising  out 
of  the  two  provisions  at  the  end  of  the  second  and  third  sec- 
tions respectively  of  the  act,  or  possibly  some  objection  as  to 
the  character  of  the  place  in  which  the  business  sought  to  be 
licensed  is  carried  on.  Whatsoever  these  objections  may  be, 
however,  they  must  be  objections  made  by  some  one  in  the 
shape  of  a  petition  or  remonstrance,  and  supported  by  evidence, 
and  if  thought  necessary,  by  the  arguments  of  counsel,  unless 
a  petition  or  remonstrance,  written  or  verbal,  containing  a  spe- 
cific objection  to  the  application  is  made.  There  is  no  warrant 
found  in  the  act  itself  for  dealing  with  the  subject  by  way  of 
refusal  of  the  license  upon  a  suggestion  emanating  from  the 
tribunal  which  is  to  hear  the  remonstrance  or  objection. 

8.  If  we  compare  the  language  of  the  second  section  of  the  act 
of  May  24th  with  the  language  of  the  fourth  and  seventh  sec- 
tions of  the  act  of  May  13th,  the  contrast  between  the  two  acts  is 
very  striking.  And  it  may  be  fairly  said  that  while  the  first  of 
these  acts  was  dealing  exclusively  with  the  moral  and  social 
aspects  of  the  question,  the  second  act  dealt  with  the  financial 
side  of  the  subject.  This  view  becomes  very  much  more  ap- 
parent when  we  bear  in  mind  that  in  the  case  of  the  Prospect 
Brewing  Company  it  is  asserted  in  the  petition  for  the  writ  of 
mandamus  that  somewhat  less  than  one  third  of  the  whole 
product  manufactured  by  it  is  sold  and  consumed  in  the  city 
of  Philadelphia,  leaving  more  than  two  thirds  to  be  exported 
to  the  places  named  in  the  sixth  paragraph  of  the  petitioner's 
suggestion,  throughout  the  United  States  and  foreign  coun- 
tries ;  one  act  is  thus  dealing  with  the  moral  and  social  side 
of  the  question,  the  other  with  the  financial.  And  in  further 
confirmation  of  this,  it  must  also  be  borne  in  mind  that  the 
act  of  May  24th,  not  only  prohibits  a  distiller,  brewer,  and 
manufacturer  from  selling  in  less  qantities  than  one  gallon, 


Digitized  by 


Google 


PROSPECT  BREWING  CO.'S  PETITION*  531 

ArgumeDt. 

but  the  bottlers  spoken  of  in  the  third  section  are  not  allowed 
to  sell  any  liquors  to  be  drank  upon  the  premises  where  sold, 
or  at  any  place  provided  by  the  seller  for  that  purpose.  It  is 
obvious  that,  no  matter  what  the  quantity  manufactured  by 
wholesale  dealers  be,  if  the  provisions  of  the  act  in  regard  to 
the  sale  of  liquors  in  small  quantities  be  carried  out,  it  be- 
comes a  matter  of  no  import,  so  far  as  this  community  is  con- 
cerned, what  the  quantity  manufactured  may  be. 

4.  Not  only  was  there  no  objection  or  remonstrance  made  to 
the  granting  of  this  license,  but  no  reason  was  given  by  the 
court  for  its  refusal  to  grant  it.  We  are  driven  altogether  to 
inference  on  the  subject.  No  one  objected  or  remonstrated, 
and  no  one  stated  that  the  Prospect  Brewing  Co.,  by  itself 
or  its  agents,  sold  in  less  quantities  than  one  gallon.  No  one 
testified  nor  was  any  evidence  produced  that  the  product  of 
the  brewery  was  sold,  to  be  drank  on  the  premises  or  at  any 
place  provided  by  the  seller  for  that  purpose.  These  are  the 
only  two  prohibitions  specifically  referred  to  in  the  act,  and 
there  is  no  warrant  for  importing  any  other  prohibitions  into 
it.  Moreover,  it  was  not  pretended  that  the  officers  or  man- 
agers of  the  company  were  not  persons  of  temperate  habits 
and  good  moral  character,  for  no  testimony  was  given  upon 
this  subject ;  and  if  the  action  of  the  court  is  to  be  upheld  by 
what  took  place  on  the  days  of  the  hearing  of  the  petitioner's 
application,  we  aver  that  nothing  illegal  in  the  supposed  con- 
duct of  the  superintendent,  spoken  of  in  the  testimony,  was 
shown  to  have  taken  place. 

5.  Nor  can  it  be  said  that  the  provision  of  §  2,  act  of  May  24, 
1887,  that  licenses  shall  be  granted  "in  such  manner  as  is  pro- 
vided by  existing  laws,"  imports  into  the  mode  of  proceeding 
by  the  court  the  provisions  of  the  act  of  May  13,  1887,  upon 
the  subject.     This  becomes  very  clear  if  we  bear  in  mind  that 

he  act  of  April  10, 1849,  P.  L^670,  was  held  as  late  as  the 
year  1880  to  be  in  force  with  tlie  exception  of  so  much  of  it  as 
relates  to  the  duties  and  powers  of  the  Sinking  Fund  Commis- 
sioners :  Gross  v.  Commonwealth,  39  Leg.  Int.  61 ;  and  in 
Kuebler  v.  Commonwealth,  4  Pa.  C.  C.  R.  1,  it  was  held  by 
the  Common  Pleas  of  Northampton  county,  upon  the  27th  Sep- 
tember, 1886,  that  the  act  of  March  31,  1856,  §  3,  authorizing 
licensed  brewers  to  bottle  and  sell  and  deliver  malt  and  brewed 
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liquors  in  quantities  not  less  than  one  dozen  bottles,  has  not 
been  repealed  either  directly  or  by  implication.  The  phrase, 
ejdsting  laws,  in  the  second  section  of  the  act  of  May  24, 1887, 
obviously  applies  to  the  body  of  legislation  in  force  at  the 
time  the  acts  of  the  13th  and  24th  May,  1887,  were  brought 
into  existence.  It  would  be  a  strained  and  forced  implication 
to  limit  the  words  found  in  the  act  of  24th  May  to  the  pre- 
vious act  of  13th  May,  introduced  at  the  same  time  as  part  of 
one  system  dealing  with  the  whole  general  subject,  and  passed 
cotemporaneously,  the  difference  of  the  few  days  between  the 
acts  being  probably  due  to  the  mere  accident  of  the  signature 
to  one  of  the  bills  by  the  governor  being  affixed  a  few  days 
earlier  than  to  the  other.  The  existing  laws  were  the  laws  of 
1849,  and  the  other  laws  which  bore  upon  the  general  subject 
of  the  licensing  of  wholesale  dealers  in  malt  liquors. 

6.  The  authorities  sufficiently  vindicate  our  right  to  the 
use  of  the  writ  of  mandamus  in  this  proceeding.  In  Virginia 
V.  Rives,  100  U.  S.  313,  Mr.  Justice  Strong  speaks  as  follows : 
"  In  what  case  such  a  writ  is  warranted  by  the  principles  and 
usages  of  law,  it  is  not  always  easy  to  determine.  Its  use  has 
been  very  much  extended  in  modern  times,  and  now  it  may  be 
said  to  be  an  established  remedy  to  oblige  inferior  courts  and 
magistrates  to  do  that  justice  which  they  are  in  duty  and  by 
virtue  of  their  office  bound  to  do.  It  does  not  lie  to  control 
judicial  discretion,  except  when  that  discretion  has  been  abused ; 
but  it  is  a  remedy  when  the  case  is  outside  of  the  exercise  of 
this  discretion,  and  outside  of  the  jurisdiction  of  the  court  or 
officer  to  which  or  to  whom  the  writ  is  addressed.  One  of  its 
peculiar  and  more  common  uses  is  to  restrain  inferior  courts, 
and  to  keep  them  within  their  lawful  bounds.  This  subject 
was  discussed  at  length  in  Ex  parte  Bradley,  7  Wall.  364,  and 
what  was  there  said  renders  unnecessary  any  discussion  of  it 
now."  See  also  Strauder  v.  West  Virginia,  100  U.  S.  304, 
and  Ex  parte  Virginia,  100  U.  S.  313.  And  upon  the  subject 
of  the  discretion  to  be  exercised  by  the  judges,  we  make  the 
following  references :  Tomlin's  L.  D.  and  Cunningham's  L.  D., 
title  Discretion ;  Rex  v.  Young,  1  Burr.  556 ;  Eastwick  v.  Lon- 
don, Styles,  43;  Rex  v.  Canterbury,  15  East  139;  Rex  v. 
Monmouth,  L.  R.  5  Q.  B.  256 ;  Queen  v.  Adamson,  1  Q.  B. 
Div.  201;  People  v.  The  Superior  Court,  5  Wend.  115;  Rex 
V.  Wilkes,  4  Burr.  2539. 
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Mr,  John  G-.  Johnson^  for  the  respondents,  filed  no  printed 
brief. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  was  a  writ  of  alternative  mandamus  directed  to  the 
judges  of  the  Court  of  Quarter  Sessions  of  Philadelphia  hold- 
ing the  license  court,  commanding  them  to  show  cause  why 
they  should  not  grant  the  petitioner  a  brewers'  license.  The 
petition  upon  which  the  alternative  writ  was  allowed  sets 
forth,  inter  alia,  that  the  Prospect  Brewing  Company  is  a  coi^ 
poration  duly  chartered  under  the  laws  of  this  state  for  the 
purpose  of  the  brewing  of  all  kinds  of  malt  liquors  and  the 
sale  thereof;  that  the  capital  stock  of  said  corporation  is 
$200,000,  which  has  been  fully  paid  up;  that  its  business 
plant,  consisting  of  real  estate,  apparatus,  utensils,  and  other 
property,  is  of  the  value  of  $630,000 ;  that  "the  annual  product 
of  the  brewery  of  the  petitioner,  the  said  company,  is  very  con- 
siderable, consisting  of  about  thirty-five  thousand  four  hun- 
dred barrels,  of  which  quantity  about  two  million  bottles  are 
bottled  for  domestic  consumption  and  export,  the  same  being 
distributed  by  exportation  to  Canada,  Mexico,  Porto  Rico,  Rio 
Janeiro,  Buenos  Ayres,  Montevideo,  and  through  the  United 
States,  by  means  of  agents  in  San  Francisco,  Califomia ;  Sa- 
vannah, Ga.;  Charleston,  S.  C. ;  Charlotte,  Raleigh,  N.  C; 
Jacksonville,  Fla. ;  Norfolk,  Richmond,  Va. ;  Baltimore,  Md. ; 
Camden,  Newark,  Sea  Isle,  Atlantic  City,  N,  J.;  Boston, 
Mass. ;  and  somewhat  less  than  one  third  of  the  whole  product 
is  sold  and  consumed  in  the  city  of  Philadelphia.  The  said 
company  employs  seventy  workmen  and  employees,  with  an 
annual  wage-list  of  $54,000 ;  that  for  several  years  last  past  it 
has  been  licensed  as  a  brewer,  including  the  year  1888 ;  that 
the  petitioner  filed  its  application  to  the  Court  of  Quarter 
Sessions  of  the  county  of  Philadelphia  for  a  renewal  of  its  li- 
cense for  the  year  beginning  the  first  day  of  June,  1889,  under 
the  provisions  of  the  act  of  May  24, 1887,  entitled  '  An  act 
providing  for  the  licensing  of  wholesale  dealers  in  intoxicating 

liquors;* that  upon  the  seventh,  eighth,  and  ninth 

days  of  May,  1889,  a  hearing  was  had  upon  the  said  petition, 
and  no  reinonstrance  or  objection,  so  far  as  is  known  to  your 
petitioners,  or  as  appears  by  entries  and  records  of  the  said 
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court,  was  presented  or  made  by  any  one  to  the  granting  of 
the  said  license."  The  petition  then  proceeds  to  narrate  at 
some  length  an  inquiry  which  occurred  in  court  upon  the  hear- 
ing as  to  one  of  petitioner's  employees  having  sold  an  article 
of  drink  called  ambrosia,  which  appears  to  have  been  a  light 
form  of  beer.  We  need  not  give  this  at  length  as  it  is  of  very 
little  importance,  and  is  referred  to  hereafter  in  connection 
with  the  return  to  the  writ. 

The  underlying  principle  of  this  case,  that  is,  the  right  of  a 
brewer  or  wholesale  dealer  to  a  license,  has  been  fully  consid- 
ered and  decided.  In  re  Application  of  Mary  E.  PoUard  for  a 
wholesale  license.  That  was  a  certiorari  to  the  Quarter  Ses- 
sions of  Allegheny  county,  and  the  opinion  is  now  filed  with 
this  case.  I  do  not  propose  to  re-argue  the  questions  there 
decided.  I  shall  refer  to  them  merely  to  state  the  points  and 
rulings  involved.  We  there  held  that  in  granting  licenses  to 
wholesale  dealers,  bottlers,  and  brewers  imder  the  act  of  May 
24, 1887,  P.  L.  194,  the  Court  of  Quarter  Sessions  has  not  the 
large  discretion  conferred  upon  it  by  the  retail  act  of  May  13, 
1887,  P.  L.  108 ;  that  the  discretion  conferred  by  the  wholesale 
act  is  a  qualified,  limited  discretion,  and  is  confined  to  the  in- 
quiry whether  the  applicant  for  a  wholesale  license  is  a  citizen 
of  the  United  States,  of  temperate  habits,  and  of  good  moral 
character.  As  no  remonstrance  or  objection  appeared  upon 
the  record  of  that  case,  alleging  that  the  petitioner  was  dis- 
qualified for  either  of  the  reasons  above  stated,  we  reversed  the 
order  of  the  court  below  refusing  a  license,  as  we  also  did  a  num- 
ber of  other  like  cases  submitted  at  the  same  time.  It  scarcely 
needs  an  argument  to  show  the  propriety  of  this  ruling.  If 
the  record  does  not  disclose  the  reason  for  the  refusal,  it  would 
be  impossible  to  review  the  action  of  the  court  below,  either 
upon  a  writ  of  certiorari  or  other  process,  no  matter  how  ille- 
gal or  even  arbitrary  the  action  of  the  court  might  be,  or  how 
vast  the  interests  which  are  thus  stricken  down.  As  to  such 
matters  a  Quarter  Sessions  judge  would  sit  as  absolute  a  des- 
pot as  the  emperor  of  China. 

In  the  case  in  hand,  the  value  of  the  brewery,  with  its  stock, 
fixtures,  etc.,  was,  as  before  stated,  $630,000.  The  refusal  of 
a  license  leaves  the  plant  and  stock  comparatively  worthless. 
The  former  is  of  little  use  for  any  other  purpose,  while  the 
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latter  cannot  be  sold  without  a  violation  of  law.  Under  such 
circumstances  it  is  but  reasonable  that  the  action  of  the  court 
should  be  in  such  shape  as  to  be  reviewable  here,  and  to  show 
that  the  refusal  of  the  license  was  the  exercise  of  a  sound 
judicial  discretion  expressly  authorized  by  law.  It  follows 
from  what  has  been  said  that  had  this  case  been  brought  here 
upon  a  writ  of  certiorari  it  would  necessarily  have  been  re- 
versed. In  this  respect  it  differs  widely  from  an  application 
for  a  retail  license,  and  the  reason  is,  that  in  the  latter  instance 
the  discretionary  powers  of  the  court  are  much  broader ;  the 
license  may  be  refused  not  only  because  the  court  regards  the 
applicant  as  an  unfit  person  to  sell  liquor,  or,  if  fit,  that  his 
house  is  not  needed  in  the  particular  neighborhood  for  the 
accommodation  of  strangers  and  travelers.  The  present  case, 
however,  is  here  upon  an  application  for  a  mandamus,  which 
involves  considerations  not  referred  to  in  Pollard's  Case. 

It  is  perhaps  unfortunate  that  in  cases  of  so  much  magni- 
tude, involving  very  large  pecuniary  interests,  no  orderly  mode 
of  practice  has  been  prescribed  by  the  act  of  assembly  or 
adopted  by  the  courts.  The  licensing  of  wholesale  dealers  has 
heretofore  been  regarded  so  much  as  a  matter  of  course,  that 
but  very  few  cases  have  reached  this  court  under  prior  acts  of 
assembly.  In  the  meagre  reports  of  the  one  or  two  cases 
which  have  reached  us,  it  is  difiBcult  to  gather  the  facts,  and 
the  Per  Curiam  opinions  fail  to  show  that  the  distinction  be- 
tween wholesale  and  retail  dealers  has  ever  been  called  to  oui 
attention.  We  do  not  find  anywhere  any  allusion  to  the  pro- 
per mode  of  procedure  in  the  matter  of  applicatioas  for  a 
wholesale  license.  This  is  the  first  case  that  has  come  up  un- 
der the  act  of  May  24, 1887,  and  a  careful  examination  of  said 
act  leads  us  to  the  conclusion,  as  we  have  decided  in  Pollard's 
Case,  that  in  the  absence  of  any  remonstrance  or  objection 
upon  the  record,  it  is  the  duty  of  the  court  to  grant  a  whole- 
sale license,  and  the  objection  must  be  limited  to  the  three  dis- 
qualifications already  alluded  to. 

As  a  matter  of  practice  such  remonstrance  or  objection 
should  be  in  writing  and  placed  upon  the  record.  In  such 
case,  the  action  of  the  court  below  can  be  reviewed  here  in  an 
orderly  manner.  When  a  remonstrance  is  filed,  it  foi-ms,  with 
the  petition,  the  pleadings  in  the  case.     There  is  then  an  issue 
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of  fact  before  the  court,  to  be  decided  as  in  other  cases  upon 
tlie  evidence.  If  the  evidence  sustains  the  remonstrance,  it  is 
the  plain  duty  of  the  court  to  refuse  license.  That  would  fee  the 
exercise  of  a  lawful  judicial  discretion  with  which  this  court 
would  hesitate  to  interfere.  When  the  application  of  the  peti- 
tioner came  up  for  consideration  in  the  court  below,  there  was 
neither  remonstrance  nor  objection  upon  the  record  against  the 
gfranting  of  the  license.  There  was  no  issue  before  the  court. 
There  was  no  disputed  question  of  fact  for  it  to  decide,  and  the 
act  of  May  24,  1887,  does  not  confer  upon  the  Court  of  Quarter 
Sessions  the  powers  of  a  roving  commission  to  inquire  as  to  mat- 
tera  not  properly  before  the  court,  and  in  no  way  connected 
with  the  petitioner's  right  to  a  brewer's  license.  As  there  was 
no  issue  before  the  court,  it  follows  necessarily  that  there  could 
have  been  no  legal  trial,  and  as  there  were  no  disputed  ques- 
tions of  fact,  there  could  have  been  no  valid  findings  of  fact. 
We  might  well,  therefore,  without  more,  discard  the  entire 
return  of  the  learned  judges  of  the  Quarter  Sessions  to  the 
writ  of  alternative  mandamus.  That  we  may  not  seem  want- 
ing in  respect  to  them,  I  will  proceed  to  its  consideration. 
And,  first,  I  will  refer  briefly  to  the  principles  of  law  which 
govern  the  return  to  such  writs. 

There  is  no  form  of  pleading  known  to  the  law  in  which 
greater  certainty  is  required  than  in  a  return  to  a  writ  of  man- 
damus. It  requires  not  only  the  greatest  possible  certainty ; 
not  merely  certainty  to  a  common  intent,  or  certainty  to  a  certain 
intent  in  general,  but  certainty  to  the  greatest  possible  intent ; 
or,  as  it  is  sometimes  called,  certainty  to  a  certain  intent  in 
every  particular :  King  v.  Mayor,  1  Lord  Raym.  559  ;  Bacon's 
Abr.  Mandamus,  1  K. ;  Rex  v.  Liverpool,  2  Burr.  731 ;  Tapping 
on  Mandamus,  393 ;  Harwood  v.  Marshall,  10  Md.  452 ;  Reich- 
enbach  v.  Ruddach,  121  Pa.  18 ;  Commonwealth  v.  Commis- 
sionera,  37  Pa.  237 ;  Rex  v.  Maiden,  2  Salk.  431.  The  reason 
for  this  strictness  is,  that  at  the  common  law  the  return  could 
not  be  traversed.  However  that  may  be  now,  in  some  cases, 
the  rule  is  practically  the  same  in  the  present  instance.  We 
all  agree  that  we  are  bound  by  the  return  to  the  writ,  and  that 
if  it  discloses  a  suflScient  ground  to  refuse  the  license  we  can 
go  no  further.  It  follows  that  the  common  law  rule  as  to  the 
certainty  of  the  return  must  be  applied. 
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Keeping  this  in  view,  and  also  the  fact  that  the  objections 
to  the  petitioner's  application  must  be  confined  to  the  questions 
of  (1)  citizenship,  (2)  temperate  habits,  and  (3)  good  moral 
character,  I  will  briefly  consider  this  return. 

As  preliminary  the  judges  say : 

**  Before  deciding  said  application  said  court  deemed  it  to  be 
its  duty  to  determine  whether  the  applicants  were  citizens  of 
the  Uuited  States,  of  temperate  habits,  of  good  moral  character, 
and  fit  persons  to  receive  a  license.^^ 

The  first  three  matters  wer^  proper  subjects  of  inquiry ;  if 
there  was  objection  made  upon  either  of  these  grounds,  it  was 
the  plain  duty  of  the  court  to  hear  the  evidence  and  decide. 
As  to  the  part  of  the  return  I  have  italicized,  it  was  a  matter 
with  which  the  court  below  had  nothing  to  do  in  the  case  of 
an  applicant  for  a  wholesale  license. 

They  have  nothing  to  do  with  it  because  the  act  of  May  24th 
confers  no  such  power  upon  them.  It  is  incorporating  into  the 
wholesale  act  a  provision  of  the  retail  act.  The  key  to  the 
whole  difiBculty  may  perhaps  be  found  in  this  assumption  of  a 
discretion  in  wholesale  licenses  which  is  not  found  in  the  law, 
and  is  applicable  only  to  the  case  of  retailers.  The  fitness  of 
a  man  to  have  a  wholesale  license  depends  upon  his  possessing 
the  three  qualifications  before  mentioned,  not  upon  the  opinion 
of  the  court  upon  other  matters  outside  of  them. 

It  appears  that  at  the  hearing  in  the  court  below  the  main 
question  was  as  to  the  manufacture  and  sale  of  a  mild  form  of 
beer  called  ambrosia,  and  upon  the  petition  for  the  writ  of  al- 
ternative mandamus,  the  petitioner  sets  out  at  some  length 
the  testimony  that  was  given  in  regard  to  it,  with  the  names 
of  the  witnesses;  from  which  it  appeared  that  the  alcoholic 
strength  of  the  said  beer  was  from  one  and  a  quarter  to  one 
and  three  quarters  per  cent  only ;  that  Dr.  Henry  Leffmann 
was  then  called  as  a  witness  by  the  court,  who  testified  to 
having  examined  ambrosia  chemically  and  corroborated  the 
evidence  of  the  petitioner  as  to  its  alcoholic  strength.  Much 
more  was  alleged  in  the  petition  to  which  it  is  unnecessary  to 
refer.     To  this  matter  the  court  below  makes  return : 

"The  statement  of  testimony  made  in  the  petition  of  the 
relators  is  incomplete,  inaccurate  and  misleading." 

This  return  under  all  the  authorities  is  clearly  insufficient. 
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See  Reichenbach  v.  Ruddach,  supra.  In  what  respect  was  it 
inaccurate  or  misleading?  Conceding  that  the  respondents 
were  not  required  to  return  the  evidence,  yet  if  they  attempt 
to  negative  an  averment  in  the  petition  by  their  return,  it  must 
be  done  with  the  certainty  required  in  this  form  of  pleading. 

The  return  then  further  states : 

*'  The  court  did  find  from  the  evidence,  that  during  the  year 
of  its  license  then  about  to  expire,  the  said  company,  through 
its  chief  executive  oflBcers  who  had  been  charged  with  the  con- 
duct of  its  business,  had  caused  to  be  brewed  an  intoxicating 
malt  liquor  for  the  purpose  of  selling  the  same  to  unlicensed 
dealers  in  the  city  of  Philadelphia,  to  be  by  the  latter  again 
sold  in  this  city  in  violation  of  the  laws  of  the  commonwealth ; 
that  said  intoxicating  malt  liquor  thus  brewed  by  said  company 
had  been  sold  by  it  to  numerous  unlicensed  dealers  in  the  ex- 
pectation that  the  same  would  be  sold  by  them  in  this  city  in 
violation  of  law ;  that  through  its  said  officers  said  company, 
by  false  representations  as  to  the  chamcter  of  said  liquor,  had 
induced  divera  unlicensed  dealers  to  purchase  the  same  from 
it ;  and  that  said  liquor  thus  purchased  had  been  sold  in  the 
city  of  Philadelphia  bj*^  said  unlicensed  dealers." 

It  is  to  be  observed  that  this  return  is  entirely  outside  of  the 
case.  It  has  no  bearing  upon  either  of  the  three  qualifications 
required  for  a  wholesale  dealer,  and  at  best  refers  to  a  ram- 
bling inquiry  not  properly  before  the  court.  The  license  which 
the  company  held  authorized  them  to  manufacture  and  sell 
beer  to  any  person  who  was  willing  to  buy,  licensed  or  unli- 
censed, and  it  must  not  be  forgotten  that  the  particular  beer 
referred  to  was  ambrosia,  which  as  appears  by  the  averments 
in  the  petition,  and  not  specifically  contradicted  in  the  return, 
contains  only  a  little  over  one  per  cent  of  alcohol.  The  re- 
turn is,  moreover,  vague  and  uncertain  ;  we  are  not  told  what 
false  representations  were  made  by  the  company  in  regard  to 
the  character  of  the  beer,  and  mere  adjectives  are  entirely  out 
of  place  in  a  return  to  a  writ  of  alternative  mandamus.  Nor 
does  this  portion  of  the  return  allege  a  violation  of  any  law  of 
this  commonwealth.  I  have  dwelt  upon  it  at  greater  length 
than  was  necessary,  for  the  reason  that  it  had  evidently  much 
to  do  with  the  action  of  the  court  below. 

The  return  then  proceeds : 
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"The  court  did  find  (a)  that  the  said  company  had  con- 
ducted its  business  during  the  year  then  expiring  in  violation 
of  law.  It  did  further  find  (6)  that  said  company  was  not  a 
fit  person  to  receive  the  license  applied  for ;  and  (<?)  that  so 
far  as  it  was  possible  for  a  corporation  to  possess  any  moral 
character,  it  did  not  possess  a  good  moral  character." 

There  are  three  subjects  referred  to  in  this  portion  of  the 
return,  and  for  convenience  I  have  divided  them.  As  to  the 
first,  (a)  what  law  has  the  company  violated  in  the  conduct  of 
its  business?  The  return  does  not  inform  us.  Instead  of 
facts  we  are  given  a  mere  conclusion  of  law.  The  averment 
is  so  vague  that  it  has  no  force  whatever.  In  regard  to  the 
second  branch,  (J)  I  have  abeady  said  that  the  fifness  of  the 
company  to  receive  a  license  is  not  in  the  discretion  of  the 
court  below,  unless  from  one  of  the  three  causes  of  disqualifi- 
cation befoi-e  mentioned.  A  return  generally  that  the  appli- 
cant is  not  a  fit  person  to  receive  a  brewers'  license,  without 
specifying  for  what  cause,  is  bad  for  uncertainty,  and  is,  more- 
over, evasive.  The  return  does  say,  however,  (c?)  that  "  so 
far  as  it  was  possible  for  a  corporation  to  possess  any  moral 
character,  it  did  not  possess  a  good  moral  character." 

It  is  difficult  to  treat  this  proposition  seriously.  Yet  it  is 
the  only  matter  in  this  return  which  even  gives  color  of  legality 
to  the  refusal  of  this  license.  That  a  corporation,  an  invisible, 
intangible  thing,  an  artificial  being  created  by  the  law,  can 
have  a  character  of  any  kind,  is  a  novel  proposition.  That  the 
learned  judges  below  so  regarded  it,  is  evident  by  the  qualifi- 
cation in  their  return.  But  the  corporation  has  officers  and  a 
board  of  directors.  If  the  court  below  had  found  upon  evi- 
dence and  so  returned,  that  said  officers  and  directors  were  not 
men  of  good  moral  character,  I  apprehend  the  return  would 
have  been  sufficient.  At  the  same  time,  I  doubt  whether  any 
one  of  the  learned  judges  of  the  court  below  would  have  been 
willing  to  put  his  name  to  a  return  that  the  officers  and  di 
rectors  of  this  corporation  were  respectively  men  of  bad  moral 
character.  The  return  that  the  corporation  has  not  a  good 
moral  character  is  insensible. 

There  is  nothing  else  in  the  return  which  requires  comment ; 
our  conclusion  is  that  it  sets  forth  no  valid  reason  why  the  pe- 
titioner should  not  be  licensed. 


Digitized  by 


Google 


540  EASTERN  DISTRICT,  1889. 

Statement  of  Facts. 

The  former  writ  was  alternative.  The  writ  of  peremptory 
mandamus  is  now  awarded.  It  will  probably  be  found  un- 
necessary to  issue  it. 


COMMONWEALTH,  EX  REL.  v.  WM.  HILL. 

BBROB  TO  THE  COURT  OP  COMMON  PLEAS  OF  ALLEGHENY 

COUNTY.* 

Argned  June  6,  1889— Decided  June  28, 1889. 

The  provision  of  §  2,  act  of  May  24,  1887,  P.  L.  194,  that  licenses  of 
wholesale  dealers  in  liquors  **  shall  be  granted  only  by  the  Court  of 
Quarter  Sessions  of  the  proper  county,  in  such  manner  as  is  provided 
by  existing  laws,"  is  constitutional  and  operates  to  repeal  the  provisions 
of  the  act  of  April  3,  1872,  P.  L.  843,  relating  to  the  sale  of  liquors  in 
Allegheny  county,  so  far  as  they  authorize  such  licenses  to  be  granted 
by  the  county  treasurer. 

Before  Paxson,  0.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  128  October  Term  1889,  Sup.  Ct.,  (W.  D.) ;  court  below, 
No.  618  June  Term  1889,  C.  P. 

.  On  May  8, 1889,  a  petition  was  presented  in  the  name  of  the 
commonwealth,  ex  relatione  William  F.  Kaiser,  which  averred : 
That  the  relator  was  a  citizen  of  the  United  States,  of  tem- 
perate habits  and  good  moral  character ;  that  on  May  1, 1889, 
he  had  applied  to  William  Hill,  treasurer  of  Allegheny  county, 
for  the  issuing  of  a  license  to  him  to  sell  vinous,  spiritous,  dis- 
tilled, malt  and  brewed  liquors  and  admixtures  thereof,  as  a 
vender  and  wholesale  dealer,  in  quantities  not  less  that  one 
quart,  at  his  store  and  place  of  business,  situate  at  No.  321 
Fifth  avenue,  in  the  7th  ward  of  the  city  of  Pittsburgh,  in  said 
county  of  Allegheny,  under  and  pursuant  to  the  provisions  of 

♦  This  case,  also,  though  belonging  to  the  Western  District,  is  reported 
here  on  account  of  its  relation  to  tlie  license  cases  preceding  and  following. 
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the  act  of  assembly,  entitled  "  An  act  to  regulate  the  sale  of 
intoxicating  liquors  in  the  county  of  Allegheny,"  approved 
April  3, 1872,  P.  L.  843,  and  the  supplement  thereto,  approved 
April  4, 1873,  P.  L.  516,  and  the  supplement  approved  April  10, 
1873,  P.  L.  601,  and  tendered  the  license  fee  of  $100,  provided 
by  said  act  of  1872  for  a  dealer  of  the  tenth  class,  together 
with  the  fee  of  one  dollar  and  his  bond  in  the  sum  of  $2,000, 
as  also  provided  for  by  said  act  of  1872,  and  supplements,  with 
sureties  satisfactory  to  said  county  treasurer,  and  in  all  respects 
complied  with  the  provisions  of  the  said  acts  regulating  the  is- 
stiing  of  licenses  in  Allegheny  county,  and  demanded  that  a 
license  issue  to  him ;  and  that  the  county  treasurer  refused  to 
issue  a  license  solely  because  he  had  no  legal  authority  to  do 
so.  The  petition  prayed  for  a  mandamus  to  compel  the  county 
treasurer  to  issue  the  license. 

Upon  the  filing  of  said  petition  a  rule  was  granted  upon 
William  Hill,  treasurer,  to  show  cause  why  an  alternative  writ 
of  mandamus  should  not  issue. 

On  May  16, 1889,  the  respondent  filed  an  answer  admitting 
the  facts  set  forth  in  the  petition  but  averring  that  since  the 
passage  of  the  act  of  May  24,  1887,  P.  L.  194,  entitled,  "  An 
act  providing  for  licensing  of  wholesale  dealers  in  intoxicating 
liquors,"  he  had  no  authority  or  power  under  the  law  to  issue 
any  such  license  to  sell  liquor  as  that  demanded  by  the  relaior. 

On  May  18, 1889,  the  cause  having  been  heard  upon  petition 
and  answer,  the  court,  Stowe,  P.  J.,  ordered  and  adjudged 
"  that  the  said  petitioner  has  no  right  in  law,  to  have  the  writ 
prayed  for  allowed,"  and  the  rule  therefor  was  discharged. 
Thereupon  the  relator  took  this  writ,  specifying  that  the  court 
erred  in  entering  judgment  in  favor  of  the  defendant  and  re- 
fusing the  writ  prayed  for. 

Mr,  Morton  fftmter^  for  the  plaintiff  in  error : 
The  provision  of  §  2,  act  of  May  24, 1887,  P.  L.  194,  that 
"licenses  shall  be  granted  only  by  the  Court  of  Quarter  Ses- 
sions of  the  proper  county,  in  such  manner  as  is  provided  by 
existing  laws,"  is  in  direct  conflict  with  §  6,  article  III.,  of  the 
constitution :  Titusville  Iron  Works  v.  Keystone  Oil  Co.,  122 
Pa.  727  ;  Bamett's  App.,  116  Pa.  486 ;  East  Grant  Street,  121 
Pa.  696 ;  Frost  v.  Cherry,  122  Pa.  417 ;  Ayars'  App.,  122  Pa. 
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266.  It  is  also  ia  conflict  with  §  7,  article  III.,  of  the  constitu- 
tution :  Montgomery  v.  Commonwealth,  91  Pa.  125 ;  Frost  v. 
Cherry,  122  Pa.  417  ;  Morrison  v.  Bachert,  112  Pa.  322.  It  is 
also  in  conflict  with  §  3,  article  III.,  of  the  constitution :  Hat- 
field V.  Commonwealth,  120  Pa,  395.  Being  unconstitutional, 
the  act  of  April  3, 1872,  P.  L.  843,  to  regulate  the  rule  of  in- 
toxicating liquor  in  Allegheny  county,  remains  in  full  force : 
Kilgore  v.  Commonwealth,  94  Pa.  495 ;  Commonwealth  v.  Mc- 
CaUin,  10  W.  N.  520. 

Opinion,  Mr.  Chief  Justice  Paxson  : 
For  the  reasons  given  in  Pollard's  Petition,  just  decided, 

This  judgment  is  affirmed. 


PETITION  OF  OBED  H.  NORDSTROM. 


(226  *%      ^^^  ^  WRIT  OP    MANDA^rUS  TO  THE  COURT  OP  QUARTER 
—^  SESSIONS  OP  JEFFERSON  COUNTY.* 

Argued  October  10, 1889— Decided  October  28, 1880. 
[To  be  reported.] 

1.  The  provision  of  the  wholesale  license  act  of  May  24,  1887,  P.  L.  194, 
that  licenses  to  dealers,  brewers,  distillers,  bottlers,  etc.,  shall  be  grant- 
ed **  in  such  manner  as  is  provided  by  existing  laws,"  does  not  incorpo- 
rate into  that  act  the  discretionary  powers  conferred  upon  courts  by  the 
act  of  May  13,  1887,  P.  L.  108 ;  Pollard's  Petition,  ante,  507 ;  Prospect 
Brewing  Co.'s  Petition,  ante,  623. 

2.  In  the  absence  of  any  local  law  in  force  in  Jefferson  county  to  the  con- 
trary, the  general  act  of  March  22,  1867,  P.  L.  40,  a  supplement  to  the 
act  of  March  31.  1866,  P.  L.  200, f  is  in  force  in  said  county,  and  is  to 
be  taken  as  the  existing  law  therein,  referred  to  in  the  provision  quoted 
from  the  said  act  of  May  24,  1887,  P.  L.  194. 

3.  The  act  of  March  22, 1867,  P.  L.  40,  places  wholesale  licenses  and  re- 
tail licenses  upon  the  same  plane,  and  confers  upon  the  Courts  of  Quar- 

♦  This  case,  though  belonging  to  the  Western  District,  is  reported  here, 
on  account  of  its  relation  to  the  license  cases  preceding. 

t  See  the  opinion  of  Stewart,  P.  J.,  in  Gordon's  Application,  7  Pa.  C. 
C.  R.  130,  as  to  the  title  of  the  act  of  March  22,  1867,  P.  L.  40. 
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ter  Sessions  the  same  discretion  in  granting  or  refusing  a  wholesale 
license  as  in  the  case  of  an  application  for  a  retail  license :  Reed^s  Ap- 
peal, 114  Pa.  4o2. 

4.  The  Court  of  Quailer  Sessions,  in  the  exercise  of  a  lawful  discretion, 
may  refuse  to  approve  the  bond  accompanying  an  application  for  li- 
cense, when  the  name  of  a  surety  upon  the  bond  and  to  the  jurat  as  to 
the  sufficiency  thereof  was  erased  when  presented,  and  the  erasures 
were  without  explanation. 

6.  Wherefore,  when  the  return  to  an  alternative  writ  of  mandamus  sets 
forth  as  grounds  for  the  refusal  of  a  wholesale  license  in  said  county, 
such  a  defective  bond,  and  that  the  license  was  refused  because,  in  the 
opinion  of  the  court,  the  consei*vation  of  the  public  peace  and  morals 
demanded  it,  the  peremptory  writ  will  be  refused. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wro 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  181  October  Term  1889,  Sup.  Ct.,  (W.  D.) 

On  August  3,  1889,  the  petition  of  Obed  H.  Nordstrom  was 
presented  to  the  justices  of  the  Supreme  Court,  representing : 

That  he  was  a  citizen  of  Jefferson  county,  Pennsylvania; 
that  on  January  12, 1889,  he  filed  his  petition  and  bond  in  the 
Court  of  Quarter  Sessions  of  Jefferson  county,  to  No.  27  Feb- 
ruary Sessions  1889,  praying  the  said  Court  of  Quarter  Sessions 
of  Jefferson  county  to  grant  him  a  wholesale  liquor  license  in 
the  township  of  Young,  in  said  county  of  Jefferson,  pursuant 
to  the  terms  of  the  act  of  assembly  of  May  24, 1887.  The  full 
text  of  said  petition  and  bond,  and  all  proceedings  had  thereon 
in  said  court  were  fully  set  forth  in  a  certified  copy  of  the  same. 
That  pursuant  to  said  petition  and  bond  so  filed,  and  duly  ad- 
vertised according  to  law,  at  a  Court  of  Quarter  Sessions,  then 
and  there  holden,  in  and  for  the  county  of  Jefferson,  on  Feb- 
ruary 19,  1889,  the  said  court  refused  to  grant  him  a  license  as 
prayed  for ;  that  said  refusal  was  illegal,  as  he  verily  believed, 
no  remonstrance  or  objection  having  been  filed  in  said  court, 
or  objection  made  in  said  court  to  the  granting  of  said  license  ; 
praying  that  a  writ  of  alternative  mandamus  be  awarded  di- 
rected to  the  judges  of  the  said  Court  of  Quarter  Sessions, 
commanding  them,  etc. 

The  said  writ  having  been  awarded  and  served,  Theophilus 

5.  Wilson,  president  judge,  and  J.  W.  Foust  and  Henry  Tru- 
man, associate  judges  of  the  Court  of  Quarter  Sessions,  made 
a  return  which  in  part  was  as  follows : 
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That  Obed  H.  Nordstrom,  on  January  12,  1889,  filed  his 
petition  and  bond  for  a  distillers'  or  manufacturers'  license  for 
"  the  sale  of  spirituous  liquors,  by  measure  not  less  than  one 
gallon,  of  his  own  manufacture,"  in  the  township  of  Young, 
county  of  Jefferson : 

That  on  February  19,  1889,  the  said  application  came  on  to 
be  heard  and,  after  due  consideration  it  was  refused  and  final 
judgment  was  regularly  entered  by  the  Court  of  Quarter  Ses- 
sions of  Jefferson  county  on  the  record  of  the  said  court. 

1.  On  the  hearing  and  consideration  of  the  application,  the 
court  found  that  it  was  a  necessary  qualification  for  an  applica- 
cant  for  distillers'  or  manufacturers'  license,  that  the  applicant 
should  either  be  a  distiller  at  the  time  the  application  was  heard, 
or  that  he  should  have  been,  within  a  reasonable  time  before 
the  hearing. 

Obed  H.  Nordstrom  was  not  a  distiller  or  manufacturer  of 
spirituous  liquors  on  February  19,  1889,  and  had  not  been  at 
any  time  since  on  or  about  February  24,  1886,  at  or  about 
which  time  his  distillery  was  burned  and  had  not  been  rebuilt, 
and  he  had  made  no  visible  attempt  towards  its  rebuilding  or 
towards  the  further  manufacture  of  spirituous  liquors.  He 
had  a  distillers'  license  for  one  year  after  February  28,  1888, 
during  the  currency  of  which,  in  connection  with  the  time 
which  elapsed  after  the  burning  of  his  distillery  and  prior  to 
the  date  last  named,  he  was  afforded  ample  time  to  dispose  of 
the  small  stock  of  his  product  which  was  left  on  hand  at  the 
date  of  the  destruction  of  his  distillery.  A  further  license, 
after  a  period  of  nearly  four  years,  was  regarded  by  the  court 
as  unreasonable  and  tending  to  establish  as  a  precedent  an  eva- 
sion of  the  license  laws  of  the  commonwealth. 

No  remonstrance  was  filed,  but  all  the  facts  above  stated 
were  well  known  to  the  court  from  the  record  of  the  court  in 
this  case,  and  the  records  and  testimony  which  were  before  the 
court,  in  other  proceedings  in  the  Court  of  Quarter  Sessions 
and  in  the  Court  of  Common  Pleas,  to  which  Obed  H.  Nord- 
strom was  a  party,  and  of  which  the  court  took  judicial  notice. 

2.  The  court  held  that  it  was  a  prerequisite  to  the  granting 
of  a  distillers'  license,  under  the  provisions  of  the  3d  section  of 
the  act  of  March  31, 1856,  and  the  1st  section  of  the  act  of 
April  20, 1858,  which  together  constitute  the  "  existing  law  '* 
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referred  to  in  the  act  of  May  24,  1887,  that  an  applicant  for  a 
distillers'  license  should  have  had  his  distillery  returned,  classed 
and  assessed  agreeably  to  the  provisions  of  the  act  of  April  10, 
1849,  and,  by  the  6th  section  of  the  act  of  April  20, 1868,  this 
"  requirement "  of  the  law  should  be  enforced  by  the  court. 
The  distillery  of  Obed  H.  Nordstrom  was  not  appraised,  classed 
or  assessed  under  the  act  of  1849,  nor  under  any  other  law  of 
the  commonwealth,  for  either  the  year  1888  or  the  year  1889. 

3.  The  court  decided  that  an  applicant  for  a  distillers'  license 
was  by  law  required  to  file  a  bond,  which  should  be  approved 
by  the  court ;  and  that  it  was  the  duty  of  the  court  to  adjudge 
upon  the  suflBciency  and  regularity  of  the  bond,  and,  if  the 
bond  was  either  insufficient  or  substantially  irregfular,  to  refuse 
the  license. 

Obed  H.  Nordstrom  filed  a  bond  at  the  date  of  the  filing  of 
his  application.  It  was  presented  for  the  approval  of  the 
court  at  the  hearing.  The  bond  appeared  to  have  been  signed 
and  sealed  by  Obed  H.  Nordstrom,  Henry  Ernst,  T.  Pantall 
and  Jacob  Hoch,  in  the  order  named. 

After  the  signing  and  sealing,  the  name  of  T.  Pantall  ap- 
peared to  have  been  erased.  No  note  or  explanation  of  this 
erasure  appeared  on  the  bond,  nor  was  any  evidence  offered  to 
explain  it.  This  erasure,  if  made  after  the  bond  was  signed 
by  the  other  sureties,  might  have  jeopardized  a  recovery. 
This  was  such  an  irregularity,  when  taken  in  connection  with 
the  additional  fact  that  T.  Pantall  appeared  before  a  justice  of 
the  peace,  with  the  other  sureties,  and  was  qualified  to  the 
sufficiency  of  the  bond,  and  his  signature  to  the  jurat  was  also 
erased,  apparently  after  being  signed  by  the  justice,  that  the 
court,  in  the  exercise  of  its  judicial  discretion,  refused  to  ap- 
prove the  bond. 

»««  »«»»« 

5.  That  the  2d  section  of  the  act  of  May  24, 1887,  only  au- 
thorizes courts  to  grant  licenses  to  distillers  as  was  provided 
by  existing  laws. 

The  6th  section  of  the  act  of  April  20,  1858,  was,  at  the 
time  of  the  passage  of  the  act  of  May  24, 1887,  an  "  existing 
law"  and  as  such  is  still  in  force.  The  provisions  of  that 
section  limit  the  power  of  the  court  to  grant  distillers'  license 
to  *'  citizens  of  the  United  States,  of  temperate  habits  and  good 
Vol.  cxxvn — 35 
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moral  character."  The  titles  to  both  the  act  of  1856  and  the 
act  of  1858  show  that  the  intent  of  these  acts  was  "  to  regulate 
the  sale  of  intoxicatmg  liquors."  The  several  sections  com- 
prising both  of  these  acts  show  that  the  "  regulation  "  contem- 
plated by  them  was  to  restrain  the  sale  of  intoxicating  liquors 
in  the  interest  of  the  peace  and  welfare  of  the  community. 
The  act  of  1887,  by  its  reference  to  and  adoption  of  these  acts 
re-enacts  their  intent.  It  emphasizes  that  intent  by  authoriz- 
ing any  person  to  appear  as  an  amicus  curia  to  oppose  the 
grranting  of  the  license,  without  becoming  a  legal  parly  or 
without  joinder  of  issue  as  such.  It  extends  the  range  of  evi- 
dence and  information,  by  authorizing  an  exception  to  the 
common  law  rules  of  evidence,  so  as  to  embrace  petitions, 
remonstrances  and  the  oral  communications  of  counsel.  In 
the  interpretation  of  the  evidence  and  information,  which  are 
admissible,  and  on  which  courts  are  authorized  to  act,  in  dis- 
cussing the  3d  section  of  the  act  of  May  13, 1887,  which  is  in 
substance  identical  with  the  2d  section  of  the  act  of  May  24, 
1887,  and,  on  a  cognate  subject,  in  the  case  of  Raudenbusch's 
Petition,  120  Pa.  342,  your  honorable  court,  in  full  recognition 
of  the  beneficent  intent  of  the  law  (Paxson,  Justice,  deliver- 
ing the  opinion),  declared  that  '*  In  order  to  perform  this  duty 
properly  (the  granting  of  license),  the  act  of  assembly  has 
provided  means  by  which  the  conscience  of  the  court  may  be 
informed  as  to  the  facts ;  it  may  hear  petitions,  remonstrances 
or  witnesses,  and  we  have  no  doubt  the  court  may  in  some 
instances  act  of  its  own  knowledge.  The  mere  appearance  of 
an  applicant  for  license,  when  he  comes  to  the  bar  of  the 
court,  may  be  suflBcient  to  satisfy  the  judge  that  he  is  not  a  fit 
person  to  keep  a  public  house.  The  judge  is  not  bound  to 
grant  a  license  to  a  man  whom  he  knows  to  be  a  drunkard 
or  a  thief,  or  has  actual  knowledge  that  his  house  is  not  neces- 
sary for  the  public  accommodation.  The  object  of  evidence 
in  such  cases  is  to  inform  the  conscience  of  the  court,  so  that  it 
can  act  intelligently  and  justly  in  the  performance  of  a  public 
duty.  While  the  act  in  deciding  in  such  cases  is  perhaps 
quasi-judicial,  the  difference  between  the  granting  or  withhold- 
ing of  a  license,  and  the  decision  of  a  question  between  parties 
as  to  a  private  litigation,  is  manifest.  Neither  the  petitioner 
nor  any  other  person  in  this  state  has  any  property  in  the  right 
to  sell  liquor." 
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That  the  intent  of  the  act  of  May  24,  1887,  is  of  twofold 
character  is  clear.  One  of  its  purposes  is  to  provide  revenue ; 
the  other  is  to  so  regulate  the  sale  of  liquors  as  to  secure  the 
public  peace  and  welfare  by  limiting  the  sale  of  liquors.  If 
revenue  had  been  the  sole  purpose,  it  would  have  been  useless 
and  perhaps  worse  than  useless,  to  limit  the  right  to  sell  to 
citizens  of  the  United  States,  or  to  persons  of  temperate  habits 
and  good  moral  character ;  for  the  money  of  the  foreigner,  the 
intemperate  or  immoral  man  is  equally  as  valuable  as  that  of  the 
best  citizen.  In  entering  judgment  in  this  case,  the  Court  of 
Quarter  Sessions  believed  itself  to  be  under  obligation  to  re- 
cognize the  effect  that  the  granting  of  this  license  would  be 
likely  to  have  upon  the  public  peace  and  morals  in  that  com- 
munity, where  suflBcient  licenses  had  been  granted.  In  so 
doing,  in  accordance  with  the  general  judicial  interpretation 
of  the  acts  of  1856, 1858, 1867  and  1875,  it  was  held  in  this 
case  that  the  Courts  of  Quarter  Sessions  were  invested  with  a 
reasonable  judicial  discretion,  not  subject  to  review,  to  be  ex- 
ercised according  to  the  intent  of  the  several  laws  to  restrain 
such  sales  of  liquors  as  were  certainly  known  by  the  court  to 
be  pernicious  to  the  public  morals  and  destiiictive  of  the  public 
peace. 

The  place  at  which  the  liquor  was  proposed  to  be  sold  by 
this  applicant  is  in  close  proximity  to  three  large  collieries,  at 
which,  at  moderate  estimate,  from  fifteen  hundred  to  two  thou- 
sand miners  are  employed ;  many  of  them  are  of  foreign  birth 
and  are  ignorant  of  the  laws  of  the  commonwealth  and  of  the 
American  language.  Breaches  of  the  peace  have  been  com- 
mon, and  in  several  instances  homicides  among  this  class  of 
people  have  been  largely  traceable  to  the  use  of  intoxicating 
liquors.  These  facts  are  well  known  to  the  court ;  no  remon- 
strance nor  evidence  was  offered,  but  from  knowledge  possess- 
ed by  the  court,  largely  acquired  from  the  hearing  of  civil  and 
criminal  causes  from  that  locality,  within  the  past  three  years, 
sufficient  facts  came  to  the  knowledge  of  the  court  to  satisfy 
its  conscience  that  the  conservation  of  the  public  peace  and 
morals  demanded  the  refusal  of  the  license. 

As,  therefore,  the  petitioner  was  not  a  distiller  at  or  near  the 
time  applied  for  lus  license  ;  his  distillery  has  not  been  assess- 
ed or  classified ;  his  bond  was  irregular ;  the  term  of  the  court 
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at  which  final  judgment  of  refusal  was  entered  had  expired ; 
and  as  from  the  facts  which  were  within  the  knowledge  of  the 
court  it  was  satisfied  that  a  granting  of  the  license  would  be 
likely  to  promote  lawlessness  and  immorality  and  endanger 
the  public  peace,  your  respondents  respectfully  decline  to  re- 
consider the  judgment  unless  otherwise  directed  by  your  Hon- 
orable Court ;  but  will  cheerfully  and  promptly  abide  by  and 
act  upon  such  judgment,  decree  or  order  as  your  Honorable 
Court  may  see  fit  to  make. 
They,  therefore,  pray,  etc. 

Mr,  (7.  M,  Brewer^  for  the  petitioner. 

Counsel  cited  and  relied  upon  Prospect  Brewing  Co.'s  Peti- 
tion, ante  p.  507. 

Mr,  (7.  Z,  0-ordon^  for  the  respondents. 
Counsel  submitted  no  printed  briefs. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  was  a  writ  of  alternative  mandamus,  directed  to  the 
judges  of  the  Court  of  Quarter  Sessions  of  Jefferson  county, 
commanding  them  to  show  cause  why  they  should  not  grant  a 
wholesale  liquor  license  to  the  petitioner.  His  petition,  as 
filed  in  the  court  below,  sets  forth,  inter  alia,  "  That  he  is  an 
applicant  for  a  wholesale  liquor  license  under  the  terms  of  the 
act  of  assembly  of  May  24, 1887 ;  that  his  residence  is  Young 
township,  in  the  county  of  Jefferson ;  that  he  is  a  citizen  of  the 
United  States ;  that  the  place  for  which  a  license  is  desired 
was  formerly  a  U.  S.  bonded  warehouse,  near  the  residence  of 
the  petitioner  in  said  county,  and  that  the  business  to  be  con- 
ducted at  said  house  is  the  sale  of  spirituous  liquors  by  meas- 
ure not  less  than  one  gallon,  of  his  own  manufacture,"  etc. 

The  court  below  refused  to  grant  the  license  prayed  for  and 
in  answer  to  our  writ  made  return,  inter  alia,  (a)  that  the  pe- 
titioner was  not  a  distiller  or  manufacturer  of  spirituous  liquoi-s 
at  the.  time  of  the  application,  and  had  not  been  at  any  time 
since  on  or  about  February  24,  1885,  at  or  about  which  time 
his  distillery  was  burned  and  had  not  been  rebuilt,  nor  had  any 
visible  attempt  been  made  to  rebuild  it ;  (6)  that  it  was  a  pre- 
requisite to  the  granting  of  a  distillers'  license  that  the  ap- 
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plicant  should  have  had  his  distillery  returned,  classed  and 
assessed  agreeably  to  the  provisions  of  the  act  of  April  10, 
1849,  which  had  not  been  done ;  and  (c)  that  the  bond  filed 
by  the  petitioner  was  not  in  conformity  with  law.  Upon  this 
point  the  return  sets  forth : 

"  Obed  H.  Nordstrom  filed  a  bond  at  the  date  of  the  filing 
of  his  application.  It  was  presented  for  the  approval  of  the 
court  at  the  hearing.  The  bond  appeared  to  have  been  signed 
and  sealed  by  Obed  H.  Nordstrom,  Henry  Ernst,  T.  Pantall 
and  Jacob  Hoch,  in  the  order  named.  After  the  signing  and 
sealing  the  name  of  T.  Pantall  appeared  to  have  been  erased. 
No  note  or  explanation  of  this  erasure  appeared  on  the  bond, 
nor  was  any  evidence  offered  to  explain  it.  This  erasure,  if 
made  after  the  bond  was  signed  by  the  other  sureties,  might 
have  jeopardized  a  recovery.  This  was  such  an  irregularity, 
when  taken  in  connection  with  the  original  fact  that  T.  Pan- 
tall appeared  before  a  justice  of  the  peace  with  the  other  sure- 
ties and  was  qualified  to  the  sufficiency  of  the  bond,  and  that 
his  signature  to  the  jurat  was  also  erased,  apparently  after 
being  signed  by  the  justice,  that  the  court,  in  the  exercise  of  its 
judicial  discretion  refused  to  approve  the  bond." 

We  do  not  think  the  court  below  was  bound  to  approve  such 
a  bond  as  this.  The  commonwealth  was  entitled  to  a  clean 
bond,  one  which  upon  its  face  did  not  require  explanation. 
This  bond  was  not  so.  Its  mere  appearance  was  suggestive  of 
a  law-suit.  As  the  bond  was  not  such  as  required  by  law,  the 
petitioner  had  not  complied  with  the  statute,  and  ha  was  not 
entitled  to  the  license  he  asked  for.  This  renders  it  unneces- 
sary to  discuss  the  other  matters,  (a)  and  (J),  previously  raised 
by  the  return.  We  might  well  stop  here,  but  there  are  public 
reasons,  as  will  be  seen  hereafter,  why  we  should  dispose  of 
another  and  the  main  question  presented  by  this  record. 

The  learned  judges  make  further  return,  in  substance :  That 
the  second  section  of  the  act  of  May  24, 1887,  only  authorizes 
courts  to  grant  licenses  to  distillers  as  was  provided  by  exist- 
ing laws ;  that  by  the  existing  laws  in  force  at  that  time,  the 
Courts  of  Quarter  Sessions  might  in  their  discretion  refuse  to 
grant  a  wholesale  license  whenever  in  their  judgment  such  li- 
cense would  be  injurious  to  the  public  welfare,  and  that  in  the 
opinion  of  the  court  the  conservation  of  the  public  peace 


Digitized  by 


Google 


550  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

and  morals  demanded  the  refusal  of  this  license.  The  learned 
judges  say  in  conclusion  that  they  "  will  cheerfully  and  prompt- 
ly abide  by  and  act  upon  such  judgment,  decree  or  order  as 
your  honorable  court  may  see  fit  to  make." 

The  tone  of  this  return  is  unexceptionable.  There  is  a  dig- 
nified statement  of  the  law  as  the  learned  judges  below  un- 
derstand it  to  be,  without  a  trace  of  insubordination,  or  the 
assumption  of  superior  wisdom.  At  the  same  time,  they  ex- 
press an  entire  willingness  to  cheerfully  follow  our  rulings  in 
case  they  are  mistaken  as  to  the  law.  This  graceful  submis- 
sion to  the  authority  of  this  court  is  the  more  to  be  commended, 
as  it  is  in  sharp  contrast  to  the  recent  utterances  of  one  or  more 
of  the  Courts  of  Quarter  Sessions  in  this  state  in  dealing  with 
the  license  question. 

The  learned  judges  of  the  court  below  were  right  in  holding 
that  the  present  case  is  not  ruled  by  Pollard's  Case,  or  that  of 
the  Prospect  Brewing  Company,  decided  last  June,  and  to  be 
found  in  Weekly  Notes  of  Cases  of  July  5th ;  [ante,  pp.  507, 
523.]  Those  cases  were  decided  upon  the  local  laws  in  force 
in  the  county  of  Allegheny  and  city  of  Philadelphia,  which  we 
held  to  be  the  "  existing  laws  "  referred  to  in  the  wholesale  act 
of  May  24, 1887,  P.  L.  194.  Subsequent  reflection  has  satisfied 
us  of  the  entire  soundness  of  that  ruling.  Indeed,  it  would  be 
diflBcult  to  construct  even  a  plausible  argument  in  support  of 
the  contraiy  view.  The  attempt  to  write  into  that  act  the 
provisions  of  the  retail  act  of  May  13th,  was  so  palpably  erro- 
neous, astd  so  wide  a  departure  from  every  recognized  principle 
for  the  interpretation  of  statutes,  that  no  further  discussion  of 
it  is  necessary.  Hence  it  follows  logically  that  the  granting 
of  wholesale  licenses  must  be  regulated  by  iiie  discretion  which 
"existing laws  '*  conferred  upon  the  Court  of  Quarter  Sessions, 
at  the  time  of  the  passage  of  the  act  of  May  24th.  At  that 
time,  in  Allegheny  county  and  Philadelphia  there  was  no  dis- 
cretion at  all,  beyond  requiring  that  the  applicant  was  a  citizen 
of  good  moral  character  and  temperate  habits.  The  Court  of 
Quarter  Sessions  had  nothing  to  do  with  granting  such  li- 
censes ;  it  was  done  by  another  officer,  and  the  license  was  a 
matter  of  right  upon  payment  of  the  fee.  It  is  at  least  possible 
that  when  the  legislature  passed  the  wholesale  act  of  May  24th, 
they  overlooked  the  fact  that  licenses  in  Allegheny  and  Phila- 
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delphia  were  regulated  by  local  laws  having  no  application  to 
the  rest  of  the  state,  and  that  those  local  laws,  and  no  other, 
were  the  only  "  existing  laws  "  to  which  the  act  of  May  24th 
could  possibly  apply.  That  those  "  existing  laws  "  in  the  local- 
ities referred  to,  are  a  great  evil  and  have  been  endured  for 
years  against  the  protest  of  thousands  of  the  best  citizens  of 
those  cities,  is  a  fact  as  painfully  clear  to  us  as  it  is  to  any  one. 
We  do  not  make  the  law,  however ;  we  merely  interpret  or 
declare  it.  This  particular  law  was  the  work  of  the  people 
themselves,  through  their  duly  constituted  representatives.  In 
our  decisions  in  the  cases  referred  to,  we  endeavored  to  declare 
what  the  law  was  so  plainly  and  emphatically  that  the  people 
could  see  exactly  what  they  had  done,  and,  if  dissatisfied  with 
their  work,  could  amend  the  law  through  their  legislature. 
We  have  no  such  power. 

In  Pollard's  Case,  and  the  Prospect  Brewing  Case  we  de- 
cided what  was  before  us  and  nothing  moret  If  we  had  gone 
further  and  declared  the  law  as  applicable  to  the  state  outside 
of  Allegheny  county  and  Philadelphia,  we  would  have  decided 
it  without  a  case  before  us,  and  without  the  aid  of  an  argu- 
ment. Our  opinion  would  have  been  mere  dictum,  and  would 
have  bound  no  one,  not  even  ourselves.  The  wisdom  of  con- 
fining a  decision  to  what  is  before  the  court,  becomes  daily 
more  apparent  with  increased  judicial  experience.  It  never 
occurred  to  us  that  the  professional,  much  less  the  judicial 
mind,  could  possibly  construe  a  decision  upon  local  laws,  and 
which  was  therefore  necessarily  local,  to  have  any  application 
to  the  rest  of  the  state  where  such  local  laws  had  no  existence. 
In  this,  however,  we  were  mistaken.  We  are  informed  that 
some  judges  throughout  the  state  have  felt  themselves  con- 
strained by  our  decision  to  grant  wholesale  licenses,  and,  in 
one  instance  at  least,  a  judge  who  thought  our  decision  was 
general,  refused  a  license  by  an  act  which  was  evidently  meant 
for  insubordination.  The  insubordination,  however,  was  merely 
in  intent,  as  the  learned  judge  unconsciously  followed  our  rul- 
ing and  entei-ed  a  lawful  judgment  without  intending  it.  Sev- 
eral of  the  Quarter  Sessions  judges  have,  however,  taken 
another  and  the  correct  view  of  this  question.  I  have  now 
before  me  a  copy  of  the  Weekly  Notes  of  Cases  for  Septem- 
ber 13,  1889,  in  which  I  find  carefully  prepared  opinions  upon 
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this  question  by  Judge  Stewart  of  Franklin  county  and  Judge 
Yerkes  of  Bucks  county,*  in  each  of  which,  while  following 
strictly  in  the  line  of  our  decisions  in  the  Philadelphia  and  Al- 
legheny cases,  they  yet  hold  that  said  decisions  have  no  appli- 
cation to  the  rest  of  the  state.  This  clearly  appears  from  the 
elaborate  and  able  opinion  of  Judge  Stewart,  a  portion  of  which 
I  will  take  the  liberty  of  extracting.! 

"  It  seems  to  have  been  assumed  by  the  courts  below  [Quar- 
ter Sessions  of  Allegheny  and  Philadelphia],  that  by  existing 
lawq  was  meant  the  earlier  act  of  May  13, 1887,  which  did  un- 
questionably, by  its  very  terms,  commit  the  granting  of  licenses 
very  largely  to  their  discretion.  Herein  error  was  committed, 
for,  as  is  clearly  shown  by  the  opinion  of  the  Chief  Justice,  the 
two  acts  have  no  relation  to  each  other  whatever,  the  one  be- 
ing a  restraining  statute,  while  the  other,  relating  to  wholesale 
licenses,  was  enacted  for  the  purpose  of  revenue  solely.  It  is 
unnecessary  to  qu^te  here  at  length  the  several  reasons  ad- 
vanced to  show  that  it  could  not  have  been  the  legislative  in- 
tent that  the  earlier  act  of  the  13th  was  to  be  read  into  the 
later  act  of  24th  of  May.  It  is  enough  to  say  that  the  whole 
purpose  or  scope  of  the  argument  of  the  court  is  to  show  that 
by  the  term  *  under  existing  laws '  was  not  meant  the  retail 
act  of  May  13,  1887,  but  such  other  laws  as  related  to  whole- 
sale licenses  and  which  remained  unrepealed.  In  the  Pollard 
Case,  the  existing  law  was  the  local  act  of  1872,  relating  to 
Allegheny  county  exclusively.  In  the  Prospect  Brewing  Co. 
Case,  the  existing  laws  were  those  which  related  to  the  city  of 
Philadelphia  exclusively.  And  in  neither  case  did  the  existing 
law  vest  any  discretion  in  the  Quarter  Sessions  court,  where 
the  qualification  of  the  applicant  was  conceded.  With  this 
plain  and  explicit  interpretation  of  the  act  of  May  24th  by  the 
Supreme  Court  before  us,  we  have  but  to  determine  what  was 
the  existing  law  in  regard  to  wholesale  licenses  in  Franklin 
county  at  that  time.  Certainly  it  was  not  the  act  of  May  13th : 
that  much  has  been  settled  beyond  all  dispute.  It  could  not 
have  been  the  act  of  1872,  which  determined  the  Pollard  Case  ; 
for  this  act  was  local  in  its  operations,  being  limited  to  AUe- 

♦  Perhaps,  McBride's  Application,  7  Pa.  C.  C.  R.  77. 
t  See  Gordon's  Application,  7  Pa.  C.  C.  R.  130. 
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gheny  county.  Nor  was  it  the  law  governing  the  granting  of 
license  in  Philadelphia,  under  which  the  Prospect  Brewing  Cb. 
Case  was  decided ;  for  in  Philadelphia,  prior  to  the  act  of  1887, 
the  courts  had  nothing  to  do  with  the  granting  of  license  to  sell 
liquor,  as  we  shall  see  further  on.  What,  then,  was  the  'exist- 
ing law '  as  applicable  to  Franklin  county,  and,  indeed,  the  en- 
tii-e  state,  excepting  those  localities  which  were  under  the 
operation  of  special  statutes?" 

The  learned  judge  then  proceeds  to  discuss  very  clearly  and 
at  length  the  legislation  upon  this  subject  and  comes  to  the 
conclusion  that  the  "  existing  law "  in  Franklin  county  and 
throughout  the  state,  excepting  where  interfered  with  by  local 
statutes,  was  the  act  of  March  22, 1867,  P.  L.  40.  In  this  he 
was  clearly  right.*  Our  attention  has  not  been  called  to  any 
local  law  in  force  in  Jefferson  county,  in  regard  to  the  grant- 
ing of  wholesale  licenses.  It  follows  that  the  general  law  of 
1867  is  in  force  there  and  is  the  "  existihg  law,"  referred ' 
to  in  the  act  of  May  24,  1887. 

We  do  not  think  it  necessary  to  discuss  the  act  of  1 867  at 
length.  It  places  wholesale  and  retail  licenses  upon  the  same 
plane,  and  confers  upon  the  Courts  of  Quarter  Sessions  the 
same  discretion  in  granting  or  refusing  a  wholesale  license 
as  in  the  case  of  a  retail  license.  It  makes  no  distinction  be- 
tween them.  This  has  been  the  uniform  construction  given 
to  that  act  by  the  Courts  of  Quarter  Sessions  throughout  the 
state  for  many  years,  with  very  rare  exceptions  if  any.  Even 
if  we  doubted  the  correctness  of  such  construction,  we  would 
be  loth  to  disturb  a  principle  which  had  received  the  universal 
approval  of  so  large  a  number  of  distinguished  jurists.  But 
so  far  from  doubting  it,  the  construction  referred  to  was  dis- 
tinctly approved  by  this  court  in  Reed's  App.,  114  Pa.  452. 
This  and  some  other  cases  were  not  referred  to  in  Pollard's 
Case  and  that  of  the  Prospect  Brewing  Company,  for  the  rea- 
son that  they  had  no  application :  we  were  then  considering 
the  local  acts  in  force  in  Allegheny  county  and  the  city  of 
Philadelphia;  not  the  act  of  1867,  which  is  a  general  law. 
This  is  too  plain  a  matter  to  require  further  discussion. 

While  it  is  a  delicate  matter  for  tins  court  to  criticise  the 

♦  See  Gordon's  Application,  7  Pa.  C.  C.  R.  130. 
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act  of  a  co-ordinate  department  of  the  government,  we  must 
be  permitted  to  say  that  in  our  judgment  the  law  in  regard  to 
wholesale  licenses  contains  some  veiy  serious  defects.  We 
need  refer  to  but  one,  the  provision  that  a  wholesale  dealer 
may  sell  by  the  quart.  It  seems  a  perversion  of  terras  to  call 
a  person  who  sells  liquor  by  the  quart  a  wholesale  dealer.  It 
is  practically  a  retail  traffic  and  of  the  worst  character.  But 
we  will  not  pursue  the  matter  further.  The  whole  subject  is 
earnestly  commended  to  the  attention  of  the  legislature. 

The  peremptory  mandamus  is  refused. 


PETITION  OF  MARTIN  KNARR. 


127   fi64!       -FOE  A  WHIT   OF    MANDAMUS    TO    THE    COITRT    OF    QTJABTER 
161    381  ^ 
SESSIONS   OF  JEFFERSON  COUNTY.* 

Presented  October  11,  1889— Refused  October  20, 1880. 
[To  be  reported.] 

1.  Where  the  general  laws  relating  to  the  granting  of  licenses,  to  wit,  the 
acts  of  March  81, 1856,  P.  L.  200 ;  April  20, 1868,  P.  L.  365 ;  March  22, 
1867,  P.  L.  40,  were  in  force  prior  to  the  act  of  May  24,  1887,  P.  L. 
194,  the  granting  or  refusing  of  licenses  to  wholesale  dealers  in  liquors 
continues  to  be  within  the  discretion  of  the  Court  of  Quarter  Sessions 
of  the  proper  county :  Nordstrom's  Petition,  ante,  542. 

2.  Wherefore,  when,  from  the  petition  for  an  alternative  mandamus  and 
the  accompanying  record,  it  appears  that  the  Court  of  Quarter  Sessions 
of  Jefferson  county  heard  an  application  for  a  wholesale  license,  and 
upon  due  consideration  refused  it,  although  no  objection  or  remonstrance 
was  filed  of  record,  the  writ  will  be  refused :  Pollard's  Petition,  ante, 
507,  and  Prospect  Brewing  Co.'s  Petition,  ante,  528,  distinguished. 

3.  The  office  of  a  mandamus,  in  such  cases,  is  to  require  the  performance 
ot  a  judicial  function :  if  a  judge  refuse  or  neglect  to  hear,  the  Supreme 
Court  will  enjoin  upon  him  the  performance  of  that  duty ;  but,  when  he 
has  heard  and  deteimined,  the  exercise  of  his  discretion  will  not  be  re- 
vised unless  in  extreme  cases:  Raudenbusch's  Petition,  120  Pa.  328; 
Commonwealth  v.  McLaughlin,  120  Pa.  518;  Newlin's  Petition,  123 
Pa.  541. 

♦  This  case,  also,  though  belonging  to  the  Western  District,  is  reported 
here,  on  account  of  its  connection  with  the  preceding  license  cases. 


Digitized  by 


Google 


KNARR'S  PETITION.  555 

Opinion  of  the  Court.  * 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 
No.  000  October  Term  1889,  Sup.  Ct.  (W.  D.) 

On  October  11, 1889,  Martin  Knarr  presented  a  petition  to 
the  Justices  of  the  Supreme  Court  representing : 

That  he  was  the  lessee  of  a  brewery  and  adjacent  buildings, 
now  in  the  borough  of  Punxsutawney,  formerly  in  Young 
township,  fully  equipped  and  fitted  for  the  manufacture  of 
malt  and  brewed  liquors ;  that  he  prepared  and  presented  to 
the  Court  of  Quarter  Sessions  of  Jefferson  county,  to  No.  7 
February  Term  1889,  his  application  and  petition  for  a  brewers' 
wholesale  license  under  the  act  of  May  24,  1887,  P.  L.  194, 
which  application  and  petition  were  in  due  form,  as  provided 
by  the  orders  of  the  court,  a  certified  copy  of  the  record  thereof 
being  attached ;  that  in  said  application  and  petition  the  pe- 
titioner showed  to  the  court  that  he  was  a  citizen  of  the 
United  States,  of  temperate  habits,  and  of  good  moral  char- 
acter ;  that  no  objection  or  remonstrance  was  made  or  filed  to 
the  granting  of  a  license  to  the  petitioner,  yet  notwithstanding 
these  facts  the  said  court  on  February  19,  1889,  called  said 
application  up  for  hearing  and  thereupon,  without  assigning 
any  reasons  therefor,  refused  said  license ;  that  under  the  pro- 
visions of  said  act,  there  being  no  objections  upon  the  record 
and  no  issue  joined  upon  any  matter  in  issue  material  under 
the  law,  the  petitioner  as  a  matter  of  right  was  legally  entitled 
to  have  said  license  granted  to  him  ; — praying  that  a  writ  of 
alternative  mandamus  might  be  issued  directed  to  the  judges 
of  said  court,  commanding  them,  etc. 

A  certified  copy  of  the  record  of  said  application  was  filed 
with  the  foregoing  petition. 

Mr.  Camphellj  for  the  petitioner. 

Opinion,  Mr.  Justice  Williams: 

The  petitioner  was  an  applicant  for  a  license  to  sell  malt  and 
brewed  liquors  by  the  gallon  and  larger  measure  as  a  brewer. 
His  application  was  refused  by  the  Court  of  Quarter  Sessions. 
He  comes  now  into  this  court  and  asks  a  writ  of  mandamus 
requiring  the  judges  of  that  court  to  grant  his  license  or  show 
cause. 
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We  learn  from  the  petition  and  the  accompanying  copy  of 
the  record  the  following  facts,  about  which  there  is  no  contro- 
versy or  room  for  doubt : 

1st.  The  petition  was  actually  heard  at  the  proper  time  by 
the  court. 

2d.  After  hearing  the  application  was  refused. 

3d.  There  was  no  remonstrance  on  file,  and  no  parties  ap- 
pearing to  object  by  evidence  or  otherwise  to  the  granting  of 
the  license. 

The  indorsement  on  the  back  of  the  petition  is,  "  The  with- 
in petition  having  been  presented  in  open  court,  on  due  con- 
sideration thereof  a  license  is  refused."  The  single  question 
presented  is,  whether  the  court  had  the  right,  after  duly  consid- 
ering the  application,  to  refuse  it,  in  the  exercise  of  a  judicial 
discretion  moved  by  the  personal  or  oflBcial  knowledge  of  the 
judges  thereof. 

The  act  of  1856,  which  may  be  regarded  as  the  foundation 
on  which  our  license  system  has  been  built,  committed  the 
granting  and  refusing  of  licenses  to  all  classes  of  venders,  to 
the  "  Court  of  Quarter  Sessions  of  the  proper  county,  except 
Philadelphia  and  Allegheny."  From  that  time  forward  to  the 
legislation  of  1887,  the  two  counties  named  have  had  a  license 
system  peculiar  to  them.  In  the  rest  of  the  state,  however,  the 
power  to  grant  licenses  has  been  by  the  acts  of  1858, 1867,  and 
their  supplements,  continued  in  the  Coui'ts  of  Quarter  Sessions ; 
and  distillers,  brewers  and  venders  by  the  quart  and  larger 
measure  have  been  required  to  come  into  the  court  by  petition, 
in  the  same  general  manner  as  the  keepers  of  hotels  and  res- 
taurants. By  the  act  of  1858,  the  courts  were  directed  to  hear 
"  other  evidence  than  that  of  the  applicant,"  and  to  grant  or 
refuse  the  license  in  accordance  with  the  facts  brought  to  their 
notice.  This  was  merely  declaratory  of  the  duty  of  the  courts 
and  did  not  enlarge  or  diminish  their  powers.  It  was  probably 
intended  to  set  at  rest  all  question  about  the  duty  of  the  court 
to  exei-cise  its  power  to  hear  and  determine,  regardless  of  the 
prima  facie  showing  made  by  the  petition  on  file.  Substantially 
the  same  provision  was  repeated  in  the  act  of  1859,  in  that  of 
1867,  and  in  the  recent  legislation  of  1887. 

In  the  act  under  which  this  application  is  made,  the  act  of 
May  24, 1887,  P.  L.  194,  the  existence  of  this  power  to  hear 
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and  determiue  applications  for  license  on  their  merits,  rather 
than  on  the  face  of  the  petitions,  is  recognized  and  regulated 
thus :  "  The  said  court  shall  fix  by  a  rule  or  standing  order  a 
time  at  which  all  persons  applying  or  making  objection  to 
applications  for  licenses  may  be  heard  by  evidence,  petition, 
remonstrance  or  counsel."  Instead,  therefore,  of  taking  away 
or  limiting  the  power  over  licenses  previously  residing  in  the 
courts,  the  act  of  May  24,  1887,  distinctly  recognizes  it  and 
makes  provision  for  the  manner  in  which  it  shall  be  exercised. 
It  is  very  clear,  therefore,  that  where  the  general  laws  relating 
to  this  subject  have  prevailed  prior  to  1887,  the  power  of  the 
Courts  of  Quarter  Sessions  has  not  been  abridged  by  that  act. 
The  granting  or  refusal  of  licenses  continues,  therefore,  to  be 
within  the  discretion  of  "  the  Courts  of  Quarter  Sessions  of  the 
proper  county,  except  Philadelphia  and  Allegheny,"  precisely 
as  before. 

This  being  so  why  should  an  alternative  writ  issue  ?  The 
duty  of  the  judges  of  the  court  to  whom  this  petition  came  was 
to  hear  and  determine  it.  This  is  exactly  what  they  have 
done.  We  have  repeatedly  said  that  the  office  of  a  mandamus 
is  to  require  the  performance  of  a  judicial  function,  not  to  reg- 
ulate the  mental  processes  of  a  judge.  If  he  refuses  or  neglects 
to  hear,  we  may  enjoin  upon  him  the  performance  of  that  duty ; 
but,  when  he  has  heard  and  decided,  we  cannot  require  him, 
unless  in  extreme  cases,  to  lay  his  modes  of  reasoning  and  his 
moral  standards  before  us,  that  we  may  revise  his  discretion 
and  substitute  our  own. 

But  it  is  urged  that  the  case  of  the  Prospect  Brewing  Co. 
holds  a  different  doctrine.  We  do  not  so  understand  it.  That 
case  arose  in  the  city  of  Philadelphia,  which  prior  to  1887  had 
its  own  distinct  license  system.  The  licenses  were  granted 
by  a  county  officer  whose  functions  seem  to  have  been  ministe- 
rial and  not  judicial.  The  same  thing  is  true  of  Pollard's 
Case,  which  arose  in  Allegheny  county.  In  neither  of  these 
counties  had  the  courts  any  jurisdiction  over  the  granting  of 
licenses  to  sell  by  the  quart  or  larger  measure.  When,  there- 
fore, the  duty  of  the  county  officer  was  transferred  to  the 
courts  by  the  act  of  1887,  with  the  direction  to  exercise  it  in 
accordance  with  "  existing  laws,"  the  question  was  at  once  en- 
countered, what  are  the  existing  laws  in  Philadelphia  and 
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Allegheny  relating  to  the  granting  of  wholesale  licenses  ? 
The  answer  was,  there  are  none  except  such  as  relate  to  the 
powers  and  duties  of  the  oflBcer  whose  functions  were  trans- 
ferred by  the  act  of  1887  to  the  Quarter  Sessions.  Outside  of 
these  two  counties,  the  general  laws,  beginning  with  the  act  of 
1856  and  ending  with  that  of  1867  were  the  '*  existing  laws." 
They  related  to  the  power  of  the  courts  and  regulated  its 
exercise,  and  were  left  in  full  force  by  the  act  of  May  24, 1887. 
It  is  thus  easy  to  be  seen  that  the  cases  of  Pollard  and  the 
Prospect  Brewing  Company  stand  on  the  local  laws  of  the 
counties  from  which  they  came. 

This  case  comes  from  that  part  of  the  state  where  the  laws 
existing  prior  to  1887  were  the  general  laws  above  referred  to, 
and  it  is  to  be  decided  in  accordance  with  their  provisions. 
But  this,  it  may  be  objected,  makes  one  rule  for  Philadelphia 
and  Allegheny,  and  another  for  the  rest  of  the  state.  It  does 
not  make,  but  it  recognizes,  a  different  rule  which  the  legisla- 
ture established  nearly  half  a  century  ago,  and  has  steadily 
maintained  for  the  two  counties  excepted  from  the  provisions 
of  the  act  of  1856,  from  that  provided  for  the  rest  of  the  state. 
We  should  be  glad  if  the  act  of  1887  had  provided  a  uniform 
license  law  to  be  applied,  not  according  to  previous  legislation 
as  it  might  be  found  to  be  in  different  parts  of  the  state,  but 
according  to  its  own  clear  and  self  supporting  provisions.  It 
did  not  do  so.  We  cannot  make  the  law,  but  must  declare  it 
as  we  find  it.  This  is  not  always  a  pleasant  duty,  and  disap- 
pointment at  the  insuflBciency  of  an  act  of  assembly  to  meet 
the  public  expectation  may,  as  it  often  does,  find  vent  in  ex- 
pressions of  dissatisfaction  with  the  courts.  It  generally  resul  ts, 
however,  in  such  modifications  of  the  statute  as  remove  the  in- 
consistency or  correct  the  mistake,  and  so  express  fully  the 
popular  will. 

We  conclude  by  referring  to  a  few  of  the  recent  utterances 
of  this  court  upon  the  oflBce  of  the  writ  of  mandamus,  and  the 
grounds  on  which  it  will  be  refused :  Raudenbusch's  Petition, 
120  Pa.  328;-Newlin's  Petition,  123  Pa.  541;  Commonwealth 
V.  McLaughlin,  120  Pa.  518.  Upon  the  other  question,  that 
of  the  reasoji  and  scope  of  the  rule  in  the  cases  of  Pollard  and 
the  Prospect  Brewing  Company,  we  refer  to  the  opinions  in 
those  cases,  and  to  an  opinion  filed  at  the  present  term  by  the 
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Chiep  Justice  in  Nordstrom 'a  C^e,  in  which  the  subject  is 
discussed  with  great  clearness  and  force. 

The  alternative  writ  of  mandamus  is  refused. 


PENNA.  TRAINING  SCHOOL  v.  INDEPENDENT  ' 
INS.  CO. 

ERBOB  TO  THE  COURT  OF  COMMON  PLEAS  NO.  2  OF  PHILA- 
DELPHIA COUNTY. 

Argued  March  19, 1888— Decided  October  7, 1889. 

Where  the  charter  of  a  mutual  fire  insurance  company  provided  that  the 
managers  of  the  company,  when  they  made  an  assessment  upon  policy 
holdera,  should  **  publish  the  same,"  and  this  notice  was  referred  to  in 
other  parts  of  the  incorporating  act  as  a  **  public  notice,"  and  as  *'  ad- 
vertising an  assessment,"  advertisement  in  a  newspaper  is  the  kind  of 
notice  required :  Lincoln  v.  Wright,  23  Pa.  76,  and  Sinking  Springs 
Mut.  Ins.  Co.  V.  Hoflf,  2  W.  N.  41,  distinguished. 

Before  Gordon,  C.  J.,  Paxson,  Sterrett,  Green,  Clark 
and  Williams,  JJ. 

No  117  July  Term  1886,  Sup.  Ct. ;  court  below.  No.  *  ♦  * 
March  Term  1884,  C.  P.  No.  2. 

On  March  20,  1884,  The  Pennsylvania  Training  School  for 
Feeble  Minded  Children  brought  covenant  on  a  policy  of  fire 
insurance  against  The  Independent  Mutual  Fire  Insurance 
Company  of  Philadelphia,  Bucks  and  Montgomery  counties. 

At  the  trial  on  April  26,  1886,  it  appeared  that  the  policy 
in  suit  was  issued  to  James  Devereaux  in  December,  1858,  and 
was  transferred  to  the  plaintiff  in  March,  1879.  On  Septem- 
ber 6, 1880,  an  assessment  was  made  of  twenty  cents,  and  on  Sep- 
tember 6,  1881,  an  assessment  of  fourteen  cents  on  each  $100 
of  the  amount  insured.  On  August  22,  1882,  the  insurance 
was  suspended  for  non-payment  of  the  assessments  for  those 
two  years.  A  fire  which  destroyed  the  insured  property  oc- 
curred on  August  30, 1883. 
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The  provisions  of  defendant  company's  charter :  act  of  Feb- 
ruaiy  10, 1843,  P.  L.  13 ;  supplements,  February  12, 1844,  P. 
L.  88;  April  14,  1851,  P.  L.  619;  February  21,  1862,  P.  L. 
185,  relating  to  the  levying  and  notice  of  assessments  are  as 
follows : 

"  Section  6 And  when  the  just  demand  of  any  in- 
surer in  said  company,  or  member  thereof,  shall  exceed  the 
amount  of  its  available  funds  on  hand,  such  sums  as  shall  be 
necessary  to  pay  the  same  shall,  without  unnecessary  delay, 
be  assessed  by  any  three  of  the  managers,  appointed  by  the 
president,  on  the  insurances,  each  member  to  pay  in  proportion 
to  the  amount  he  has  insured,  and  publish  the  same,  and  all 
and  every  of  the  members  of  the  company  shall  pay  into  the 
hands  of  the  treasurer,  his,  her  or  their  proportionate  parts  of 
such  rates,  within  sixty  days,  after  such  publication  as  afore- 
said, and  in  default  thereof,  shall  be  proceeded  against  accord- 
ing to  the  provisions  of  this  act. 

"Section  7.  That  in  default  of  the  payment  of  rates  as 
mentioned  and  provided  by  this  act,  it  shall  be  lawful  for  the 
president,  managers  and  company  to  proceed  and  collect  the 
same  as  debts  of  like  amount  are  now  collected  by  law,  without 
stay  of  execution ;  and  if  any  members  shall  refuse  or  neglect 
to  pay  his,  her  or  their  respective  tax  or  assessment,  for  the 
space  of  sixty  days  from  the  time  public  notice  is  given  of  the 
time  and  place  for  the  payment  of  the  same,  his,  her  or  their 
insurance  shall  be  suspended,  and  his,  her  or  their  property, 
shall  not  be  protected  by  said  company  until  said  tax  or  as- 
sessment is  paid ;  and,  in  the  case  of  all  delinquents,  when  a 
tax  is  laid,  or  assessment  made,  and  the  sixty  days  having 
expired,  the  treasurer  shall  have  power  to  collect,  or  to  appoint 
one  or  more  suitable  persons  to  complete  the  collections,  and 
ten  per  cent  may  be  added  for  compensation  for  collecting ; 
public  notice  of  this  clause  to  be  given,  when  advertising  an 
assessment  made,  and  how  the  same  will  be  collected." 

Other  facts  in  the  case  appear  in  the  opinion  of  the  Supreme 
Court  and  in  the  charge  of  the  court  below.  Fell,  J.,  which 
was  in  part  as  follows : 

It  is  not  in  dispute  that  the  assessments  for  1880  and  1881 
were  made  as  required  by  the  charter.    Notice  of  the  assess- 
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ments,  and  of  the  time  and  place  of  payment,  was  given  by 
publication  in  the  principal  newspapers  printed  and  cii'culated 
in  the  district  in  which  the  company  did  business,  and  by  the 
posting  of  hand-biUs  in  the  district,  and  by  sending  postal  cards 
to  the  insured  whose  addresses  had  been  furnished  the  defend- 
ant. 

The  actual  address  of  the  plaintiff  was  a  post-office  in  Dela- 
ware county.  Pa.  This  addi-ess  had  never  been  given  to  the 
defendant.  When  the  policy  was  sent  by  the  plaintiff's  con* 
veyancer  to  the  insurance  company  for  the  approval  of  transfer 
in  1879,  a  memorandum  indorsed  on  the  envelope  requested 
him  to  send  it  to  Joseph  K.  Wheeler,  2026  Chestnut  street, 
Philadelphia,  but  no  address  of  the  training  school  has  ever 
been  furnished. 

After  the  fire,  and  after  the  plaintiff  had  been  informed  by 
the  secretary  of  the  insurance  company  that  the  policy  was  not 
in  force,  he  sent  by  letter  to  the  secretary  of  the  insurance 
company  the  amount  of  the  assessments  due.  There  is  no  evi- 
dence of  the  acceptance  of  this  by  the  company.  The  evi- 
dence is  that  it  was  not  accepted.  It  was  received  by  the 
secretary,  who  soon  after  died,  and  was  found  among  his  pa- 
pers. The  treasurer  or  the  board  of  directors  knew  nothing  of 
it.  The  plaintiff  did  not  know  of  the  assessments  of  1880  and 
1881,  and  did  not  know  the  character  of  the  company  in  which 
his  property  was  insured. 

The  contention  has  been  narrowed  to  this  :  Was  such  notice 
given  by  the  defendant  as  is  required  by  its  charter  and  by- 
laws? The  notice  required  is  by  publication  and  public  notice. 
The  advantage  of  this  kind  of  insurance  is  its  cheapness.  Its 
disadvantage,  the  burden  upon  the  insured  of  knowing  when 
assessments  are  due.  Actual  notice  is  not  necessary.  If  it 
were,  it  would  be  impossible  to  conduct  the  affairs  of  the  com- 
pany. While  the  sending  of  postal  cards  is  not  required  by 
any  provision  of  the  charter  or  rules  of  the  company,  as  a 
means  of  notice,  and  has  been  done  only  a  few  times,  yet  being 
done  it  might  create  a  custom  on  which  the  insured  could  rely. 

[If  the  defendant  gave  the  notice  required  by  the  charter,  by 
posting  hand-bills  and  by  publication  in  the  principal  newspa- 
pers published  and  circulated  in  the  district  in  which  its  busi- 
ness was  done,  and  also  sent  postal  cards  containing  printed 
Vol.  cxxvn — 36 
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notices  to  the  address  of  the  insured,  famished  and  known  to 
it,  it  did  its  whole  duty  in  the  matter.]  * 

The  jury  returned  a  verdict  in  favor  of  the  defendant.  A 
rule  for  a  new  trial  having  been  refused,  judgment  was  entered 
on  the  verdict;  thereupon  the  plaintiff  took  this  writ,  assign- 
ing as  error,  inter  alia : 

2.  The  portion  of  the  charge  embraced  in  [  ]  * 

Mr.  John  M.  BroomaU^  for  the  plaintiff  in  error. 

Mr.  Henry  K.  Boyer  (with  him  Mr.  J.  Qmncy  Hun9ieker\ 
for  the  defendant  in  error. 

Opinion,  Mr.  Justice  Green: 

The  only  question  in  this  case  is  as  to  the  sufficiency  of  the 
notice  of  assessments.  A  notice  in  proper  form  was  published 
about  seven  times  in  nine  different  newspapers,  covering  the 
territory  within  which  the  defendant's  policies  were  issued, 
and  two  of  the  newspapers  were  published  within  two  miles  of 
the  building  burned.  There  were  also  hand-bills  posted  in 
neighborhoods  where  there  were  policies.  The  charter  of  the 
company  directs  that  the  managers  of  the  company,  when  they 
make  an  assessment,  shaU  ^^  publish  the  same,"  and  that  the 
members  shall  "  within  sixty  days  after  such  publication  "  pay 
their  assessments,  "  and  in  default  thereof  shall  be  proceeded 
against  according  to  the  provisions  of  this  act."  The  seventh 
section  of  the  act  provides  the  method  of  procedure  in  case  of 
default,  and  concludes  thus :  "  public  notice  of  this  clause  to 
be  given  when  advertising  an  assessment  made  and  how  the 
same  will  be  collected."  It  will  be  seen  that  the  notice  to  be 
given  is  to  be  a  "  public  notice,"  and  it  is  described  in  the  act 
as  "  advertising  an  assessment."  We  think  it  quite  plain  that 
notice  by  advertisement  in  a  newspaper  is  the  kind  of  notice 
required  by  the  charter  to  be  given.  That  kind  of  notice  was 
abundantly  given  all  over  the  region  of  country  in  which  the 
plaintiff's  bam  was  situated.  There  is  no  requirement  that  a 
notice  shall  be  served  upon  each  individual  member  every  time 
an  assessment  was  levied,  nor  was  a  notice  by  mail  prescribed* 
The  notice  was  to  be  pvilic,  which  is  distinguished  from  pri- 
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vate,  and,  in  so  far,  the  provisions  of  the  law  were  complied 
with.  Not  actual  notice  but  notice  by  publication  is  the  kind 
of  notice  directed  by  the  law. 

The  case  of  Lincoln  v.  Wright,  23  Pa.  76,  has  no  application. 
It  simply  decides  that  a  statement  of  the  occurrence  of  a  fact 
in  a  newspaper  as  a  matter  of  news  is  not  notice  in  the  legal 
sense  to  anybody.  In  the  case  of  Sinking  Springs  Ins.  Co.  v. 
Hoff,  2  W.  N.  41,  the  question  whether  publication  in  a  news- 
paper alone  of  an  assessment  upon  the  premium  notes  of  the 
members  was  suflBcient,  was  not  decided  and  was  so  expressly 
stated.  It  was  only  decided  that  the  forfeiture  of  the  policy 
by  the  directors  was  prematui-e,  and  that  notice  of  the  forfeiture 
by  publication  in  a  newspaper  was  not  actual  notice.  There 
was  a  provision  in  the  charter  for  forfeiture  for  non-payment 
of  assessments,  but  there  was  no  provision  for  giving  notice  of 
the  forfeiture  to  members.  There  was  therefore  nothing  which 
dispensed  with  the  necessity  for  actual  notice.  The  charter 
of  the  defendant,  in  the  present  case,  contains  a  provision  in 
regard  to  the  forfeiture,  or  suspension,  rather,  of  the  policies 
of  delinquent  members,  which  is  not  contained  in  the  charter  of 
Sinking  Springs  Company.  It  is  found  in  the  seventh  section, 
and  is  in  these  words :  "  And  if  any  member  shall  refuse  or 
neglect  to  pay  his,  her  or  their  respective  tax  or  assessment  for 
the  space  of  sixty  days  from  the  time  public  notice  is  given  of 
the  time  and  place  of  the  payment  of  the  same,  his,  her  or 
their  insurance  shall  be  suspended,"  etc.  It  will  be  seen  that 
the  suspension  of  the  policy  follows  non-payment  by  force  of 
the  law,  and  without  any  act  of  the  directors  as  in  the  Sinking 
Springs  Case.  It  is  therefore  only  necessary  to  know  whether 
the  default  for  sixty  days  has  transpired  from  the  time  the 
"  public  notice  "  of  the  time  and  place  of  the  payment  of  the 
assessment  was  given.  As  this  default  had  very  largely  ex- 
ceeded the  sixty  days,  the  suspension  of  the  policy  followed  by 
force  of  the  charter. 

There  was  no  actual  payment  of  the  assessments  after  the  fire, 
which  was  received  by  the  company.  The  money  was  sent  to 
the  secretary  who  replied  that  when  he  heard  from  the  attorney 
of  the  company  he  would  more  fully  answer  the  letter  of  the 
plaintifiTs  treasurer.  The  money  was  never  paid  to  the  com- 
pany and  was  not  even  accepted  by  the  secretary.     He  died 
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soon  after  and  the  money  and  letter  of  the  plaintiffs  treasurer 
were  found  among  his  papers  after  his  death. 

Judgment  affirmed. 


W.  C.  F.  REICHENBACH  ET  AL.  v.  MARY  G.  RUD- 

DACH. 

BEEOB  TO  THE  COURT  OF  COlVtMON    PLEAS  NO.   1   OF    PHILA- ' 
DELPUIA  COUNTY. 

Argued  January  10,  1889— Decided  October  7,  1889. 
[To  be  reported.] 

(a)  In  an  issue  devisavit  vel  non,  raising  the  questions  of  testamentary 
capacity  and  undue  influence,  after  testimony  sustaining  the  alleged 
will,  there  was  much  testimony  tending  to  establish  that  though  the  de- 
ceased in  early  life  was  of  excellent  mind,  culture  and  deportment,  yet 
in  his  later  years  he  was  addicted  to  drunkenness,  profligacy  and  sexual 
■excesses : 

(b)  That  within  three  months  before  the  alleged  will  was  executed,  his 
mentfil  powers  had  become  so  impaired  by  his  profligate  habits  that  he 
was  then  in  such  a  condition  of  chronic  alcoholicnnsanity,  with  dementia, 
that,  in  the  judgment  of  medical  witnesses  and  experts,  it  was  almost 
impossible  there  should  be  a  recovery  with  mental  capacity : 

(c)  That  for  several  years,  and  up  to  the  time  when  she  became  his  wife, 
the  deceased  had  been  living  with  the  sole  beneficiary  under  his  will,  as 
his  mistress ;  that  the  marriage  was  suggested  to  him  by  another  and 
was  performed  in  the  house  of  the  beneficiary,  where  the  will  was  exe- 
cuted on  the  second  day  thereafter,  and  where  the  testator  died  on  the 
third  day. 

1.  The  record  of  a  hospital  for  the  insane,  indicating  that  the  testator's 
father,  thirty-eight  years  before,  was  admitted  to  the  hospital  because 
of  intemperance,  continued  for  six  months  and  resulting  in  melancholia, 
was  inadmissible,  when  there  was  no  proof  or  offer  of  proof  that  the 
species  of  melancholia  with  which  the  father  was  aflfected  was  trans- 
missible by  inheritance. 

2.  It  was  error,  under  the  testimony  in  the  case,  to  charge  tlie  jury  in 
affirmance  of  a  point  by  the  proponent,  that  there  was  no  sufficient  evi- 
dence of  general  insanity  of  the  deceased,  and  that  therefore  the  burden 
of  proof  was  upon  the  contestants  to  show  the  existence  of  testamentary 
capacity  at  the  very  moment  of  the  execution  of  the  will. 

3.  The  testimony  upon  the  subject  of  the  previous  condition  of  the  testator 
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should  have  been  submitted  to  the  jury,  with  instructions  tliat  if  it  failed 
to  satisfy  them  that  there  was  a  condition  of  geneml  insanity  at  any 
time  before  the  will  was  made,  then  the  burden  of  proof  of  testamen- 
tary incapacity  at  the  time  of  execution  was  on  the  contestants. 

4.  The  language  of  a  point  to  the  eflfect  that  if  the  jury  found  from  all  the 
evidence  in  the  case  that  there  was  such  imbecility  of  intellect  as  **  ren- 
dered the  testator  incapable  of  appreciating,  knowing,  remembering, 
and  calling  to  mind  the  value  and  extent  of  his  property,  at  the  time  of 
making  and  executing  said  will,''  was  entirely  too  broad. 

6.  A  disposing  mind  and  memory  is  one  in  which  the  testator  is  shown  to 
have  had,  at  the  making  and  execution  of  a  last  will,  a  full  and  intelli- 
gent .  consciousness  of  the  nature  and  eflfect  of  the  act  he  was  engaged 
in ;  a  full  knowledge  of  the  property  he  possessed,  and  an  understanding 
of  the  disposition  he  wished  to  make  of  it  by  the  will,  and  of  the  persons 
and  objects  he  desired  to  participate  in  his  bounty . 

6.  It  was  eiTor  to  refuse  instruction  requested,  that  the  jury  might  take 
into  consideration  **  the  state  and  condition  of  mind  of  the  testator,"  at 
the  time  of  making  and  executing  the  will,  **  the  condition  and  relative 
situation  of  the  testator  and  the  proponent,  the  situation,  surroundings, 
and  condition  of  the  testator  himself,  the  nature  and  extent  of  his  prop- 
eity,  all  the  circumstances  under  which  the  will  was  made  and  the  pro- 
visions of  the  will  itself." 

7.  While  in  the  present  case,  the  fact  that  a  marriage  had  taken  place 
prior  to  the  will,  relieved  the  proponent  from  the  rule  of  Dean  v.  Neg- 
ley,  41  Pa.  312,  as  to  undue  influence  of  a  mistress,  it  did  not  relieve  the 
testamentary  act  fi'om  the  imputation  of  a  continuance  and  a  present 
exertion  of  an  undue  influence,  if  the  jury  in  view  of  all  the  facts  in- 
clined to  such  a  belief. 

8.  It  is  not  true,  in  law,  tliat  one  who  has  merely  **  given  indications  of 
mental  unsoundness"  is  not  at  liberty  to  do  what  he  likes  with  his  own, 
or  that  in  such  ease  **  every  sign  of  partiality  or  injustice  must  be 
viewed  with  strong  suspicion ; "  indications  of  insanity  do  not  constitute 
testamentary  incapacity,  and  Dr.  Ray's  report  in  Pidcock  v.  Potter,  68 
Pa.  353,  is  not  the  opinion  of  the  court. 

9.  There  was  no  relevancy  or  legal  propriety  in  suggesting  by  a  point  a 
limit  of  time  within  which  a  radical  change  from  a  condition  of  testa- 
mentary incapacity  might  not  take  place,  when  there  was  abundance  of 
testimony  as  to  what  the  actual  condition  of  the  testator  was  at  the  end 
of  that  period,  and  ample  opportunity  to  deliver  direct  testimony  on  the 
subject. 

10.  If  the  testimony  upon  one  side  of  a  controverted  question  of  fact  is 
made  prominent  and  conspicuous  in  the  charge  to  a*  jury,  common  fair- 
ness requires  that  equal  prominence  should  be  given  to  opposing  tes- 
timony having  a  contrary  tendency,  and  the  giving  of  such  undue 
prominence  to  one  side  of  the  cause  is  ground  for  reversal. 

11.  Averments  of  testamentary  incapacity  or  undue  influence  need  not  be 
established  by  positive  evidence  as  distinguished  from  circumstantial ; 
it  was  error  therefore,  to  charge  in  this  case  that  the  presumption,  where 
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a  will  was  duly  executed  by  a  person  of  full  age,  that  he  was  competent 
and  not  unduly  influenced,  must  be  ovei-come,  not  by  doubtful  testi- 
mony, but  by  positive  evidence. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLTTM  and  Mitchell,  JJ. 

No.  150  July  Term  1887,  Sup.  Ct. ;  court  below,  No.  490 
December  Term  1885,  C.  P.  No.  1. 

On  January  2,  1886,  there  was  filed  a  precept  for  an  issue 
from  the  register  of  wills,  to  determine :  (1)  whether  or  not  at 
the  time  of  the  execution  of  a  certain  alleged  will,  dated  No- 
vember 15,  1884,  William  H.  Ruddach,  the  testator,  since 
deceased,  was  of  sound  and  disposing  mind,  memory  and  un- 
derstanding ;  and  (2)  whether  or  not  the  said  alleged  will  was 
made  by  reason  of  undue  influence  exercised  over  the  mind  of 
said  William  H.  Ruddach,  deceased.  The  issue  was  in  the 
ordinary  form,  and  Mary  G.  Ruddach,  executrix  of  said  al- 
leged will  was  made  plaintiff,  and  William  C.  F.  Reichenbach, 
a  legatee  and  devisee  under  an  alleged  will  of  a  prior  date, 
George  J.  Ruddach,  Mary  Robinson,  Edmund  Ruddach,  and  a 
number  of  others,  were  made  defendants. 

At  the  trial  on  February  9, 1887,  the  plaintiff  called  the  sub- 
scribing witnesses,  four  in  number.  The  first  two  of  them 
proved  the  execution  of  the  will,  dated  November  15, 1884* 
and  stated,  in  reply  to  questions  propounded  by  plaintiff's 
counsel,  that  at  the  time  Dr.  Ruddach  executed  the  will  he 
was  of  sound  and  disposing  mind,  memory  and  understanding. 
These  witnesses  were  then  subjected  to  a  rigid  cross-examination 
by  the  defendants*  counsel  upon  the  subject  of  the  testator's 
testamentary  capacity.  The  plaintiff  then  called  the  other  two 
subscribing  witnesses  and  after  proving  the  execution  of  the 
will,  rested.  Thereupon  the  defendants'  counsel  gave  notice 
that  as  the  plaintiff  had  undertaken  to  prove  the  affirmative  of 
the  issue  upon  the  question  of  testamentary  capacity,  and  had 
examined  two  of  the  subscribing  witnesses  but  had  not  deemed 
it  wise  to  examine  the  other  subscribing  witnesses  upon  that 
subject,  the  defendants  would  object  to  the  re-opening  of  the 
plaintiff's  case  thereon  at  a  later  date.  The  next  morning  the 
question  was  ruled : 
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By  the  court,  Biddle,  J. : 

I  did  not  decide  this  question  yesterday,  not  from  any  doubt 
in  my  own  mind,  but  because  the  hour  of  adjournment  had 
arrived,  and  I  wanted  to  read  more  carefully  the  decision  of 
my  own  court  in  this  case.  I  have  had  the  advantage  of  read- 
ing the  opinion  referred  to  very  carefully  since,  and  I  have 
had  the  additional  very  great  advantage  of  consulting  my  col- 
league. Judge  Allison,  who  delivered  the  opinion  of  the  court, 
that  I  might  find  from  him  whether  he  had  any  different  un- 
derstanding of  what  the  court  decided  than  I  had.  I  find  that 
he  entirely  concurs  with  me.  The  theory  that  we  promulgated 
then  was,  that  the  proper  mode  of  trying  a  case  of  this  sort 
was  that  the  party  plaintiff  to  such  action  must  of  necessity,  it 
seems  to  us,  be  the  party  who  seeks  to  establish  the  will,  which 
is  accomplished  when  the  due  and  formal  execution  of  the 
writing  has  been  proved  by  the  testimony  of  the  subscribing 
witnesses,  or  by  proving  their  signatures  if  they  are  dead  or 
cannot  be  found,  or  if  there  be  no  subscribing  witnesses,  then 
by  due  proof  by  at  least  two  witnesses  of  the  signature  of  the 
testator.  We  hold  that  the  proponent  of  the  will  has  a  right 
to  prove  the  will  in  that  way,  and  to  rest,  and  that  the  defend- 
ant has  no  right  to  cross-examination  except  upon  the  due  ex- 
ecution of  the  instrument.  To  our  mind,  it  is  exactly  like  a 
promissory  note  or  a  mortgage.  K  you  choose  to  produce 
your  promissory  note,  and  prove  the  execution  of  the  note  and 
rest,  that  is  all  you  have  to  do.  If,  instead  of  doing  that,  how- 
ever, you  choose  to  go  into  the  consideration  of  the  note,  and 
then  the  defendant,  alleging  that  it  is  an  accommodation  note, 
goes  into  his  evidence  on  that  subject,  you  are  debarred  from 
going  back  again,  after  that  testimony  has  been  delivered,  to 
further  proof  of  the  original  consideration.  We  know  per- 
fectly well  that  that  is  the  undoubted  rule  in  regard  to  the 
admission  of  evidence.  You  seem  to  think  that  there  in  an 
exception  in  this  case,  because  in  the  register's  office,  there  is 
some  form  by  which  a  man  expresses  his  opinion  as  to  the  san- 
ity of  a  testator.  I  do  not  think  that  has  anything  to  do  with 
the  present  question ;  but,  admitting  that  it  has,  then  your 
position,  as  I  understand  it,  is  that  it  is  your  duty  not  only  to 
prove  the  formal  execution  of  the  will  but  the  sanity  of  the 
testator.     That  being  your  position,  if  it  is  your  duty  to  prove 
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the  sanity,  you  must  go  on  and  prove  it.  Is  there  any  law 
which  decides  that  you  can  partially  prove,  and  then  admit 
the  defence,  and  go  on  and  subsequently  attempt  to  prove  it? 
If  the  obligation  is  upon  you,  as  you  seem  to  think,  to  prove 
sanity,  then  you  must  do  it  at  the  time  you  propose  your  will. 
I  do  not  think  that  it  is  at  all  incumbent  upon  you ;  but  if  you 
choose  to  do  it,  it  is  your  own  choice,  and,  of  course,  you  will 
have  to  abide  by  it.  I  have  never,  myself,  been  able  to  see  the 
mystery  of  trying  a  will  case  more  than  any  other  issue  which 
we  try  here  from  morning  to  night.  It  is  subject  to  exactly 
the  same  rules,  and  therefore,  if  you  desire  to  add  anything 
more,  I  would  not  consider  the  case  closed  as  against  you.  I 
do  not  think  you  are  bound  by  the  fact  that  you  closed  your 
case,  as  the  other  side  very  fairly  gave  you  notice  what  the 
effect  of  it  would  be,  and  I  think  if  you  desire  to  re-open  and 
give  all  the  evidence  that  you  have  on  that  point,  I  shall  cheer- 
fully acquiesce  in  it. 

♦The  plaintiff's  counsel  then  asked  permission  to  withdraw 
the  questions  put  to  their  two  subscribing  witnesses  upon  the 
testamentary  capacity  of  the  testator,  on  the  ground  that  they 
were  merely  formal.  This  the  court  refused,  referring  to  the 
protracted  cross-examination  upon  the  subject  which  had  re- 
sulted, and  required,  under  exception  sealed,  that  plaintiff  put 
in  the  whole  of  her  proof  in  chief  upon  the  question  of  testa- 
mentary capacity. 

The  plaintiff  then  called  a  large  number  of  witnesses  whose 
testimony,  it  was  claimed,  established  the  following  facts : 

Dr.  Wm.  H.  Ruddach,  whose  will  was  the  subject  of  contro- 
versy, was  born  October  15, 1825.  From  his  youth  he  cared 
nothing  for  society,  avoiding  even  the  social  gatherings  at  his 
father's  house.  He  was  moody  and  uncommunicative,  except 
when  in  his  cups.  In  these  respects  he  was  eccentric  and  so 
continued  until  his  death.  He  became  acquainted  with  Mary 
G.  Greusser,  the  plaintiff  in  the  issue,  when  she  was  but  a  girl, 
and  wanted  to  marry  her  twenty  years  before  the  marriage  ac- 
tually took  place,  and  before  she  married  any  other  person,  but 
she  refused  him  and  was  married  to  a  Mr.  Dixon.  Because  of 
this  Dr.  Ruddach  took  to  drinking,  and  from  time  to  time  went 
upon  protracted  periods  of  intoxication.  When  sober,  he  would 
speak  of  the  plaintiff  in  the  highest  terms,  and  frequently  said 
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that  if  she  had  married  hira  he  would  never  have  become  dissi- 
pated ;  he  also  said  repeatedly  that  he  would  never  marry  any 
other  person. 

Miss  Greusser's  marriage  with  Mr.  Dixon  was  an  unhappy 
one,  and  after  they  lived  for  a  short  time  together,  she  left  him 
and  returned  to  her  mother's  home.  Thenceforward  she  sup- 
ported herself  as  a  saleswoman  in  a  store.  Shortly  after  her 
return  home,  Dr.  Ruddach  endeavored  to  renew  his  attentions 
toward  her,  and  urged  her  to  obtain  a  divorce  from  Mr.  Dixon 
and  to  marry  him.  Being  a  Catholic,  she  refused  the  sugges- 
tion, as  the  law  of  her  Church  forbade  it.  During  this  time, 
which  was  almost  continuous  for  ten  or  fifteen  years  before  his 
death,  he  was  boarding  with  her  mother,  and  would  meet  her 
at  the  store  where  she  was  employed  and  escort  her  to  her 
home.  He  frequently  told  others  of  his  wishes  in  this  regard, 
and  tried  to  obtain  their  assistance  in  his  behalf. 

On  January  26,  1884,  Dr.  Ruddach  made  a  will,  in  which  a 
relative,  Nicholas  Huppman,  was  the  principal  beneficiai-y. 
Huppman  died  on  March  21,  1884,  and  on  March  24th,  Dr. 
Ruddach  executed  a  codicil  to  said  will  reciting  the  fact  and 
constituting  W.  C.  F.  Reichenbach,  one  of  the  defendants  in 
this  issue,  his  principal  beneficiary.  At  the  execution  of  that 
will  and  codicil.  Dr.  Ruddach,  bs  testified  by  the  subscribing 
witnesses  thereto,  was  entirely  competent. 

At  April  Term,  1884,  of  the  Sessions,  Dr.  Ruddach  was  a 
member  of  the  grand  jury  of  the  county,  attended  every  day  of 
its  sessions,  nineteen  in  all,  and  was  thoroughly  careful,  com- 
petent and  intelligent  in  aU  that  he  did.  In  May,  1884,  he 
was  arrested  upon  the  charge  of  procuring  an  abortion,  and 
bound  over  to  appear  at  court.  This  matter  was  a  cause  of 
much  annoyance  to  him,  and  he  went  off  on  a  debauch.  On 
July  8,  1884,  the  indictment  was  returned,  not  a  true  bill,  by 
the  grand  jury.  On  the  same  day  Dr.  Ruddach  voluntarily 
went  to  St  Joseph's  Hospital. 

At  that  place,  in  keeping,  as  was  claimed,  with  his  previous 
conduct,  he  refused  to  have  much  to  say  to  the  attendants,  or 
to  the  physician,  Dr.  Cruice  ;  but  whenever  his  friends  called, 
he  recognized  them  and  conversed  with  them  intelligently 
about  past  and  present  events,  about  business,  his  investments, 
and  other  matters  of  interest  to  him.     While  at  the  hospital, 
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he  received  liquor  and  opiates.  When  he  thought  he  had  suf- 
ficiently recovered  from  his  debauch,  he  voluntarily  left  the 
hospital,  and  on  July  17, 1884,  returned  to  his  boarding  house. 
When  he  reached  home,  Dr.  Price,  his  attending  physician, 
visited  him  and  found  him  perfectly  intelligent  and  was  told 
by  him  what  medicine  he  could,  and  what  he  could  not  take. 
Between  that  time  and  August  26, 1884,  he  remained  boarding 
with  plaintiff's  mother,  and  went  about  his  business,  consult- 
ing with  Messrs.  Sylvester,  who  attended  to  his  investments, 
collecting  and  depositing  his  income,  and  drawing  such  moneys 
as  he  needed  from  time  to  time. 

Late  at  night  on  August  26,  1884,  he  went  alone  to  the 
Union  street  station  house,  and  requested  to  be  allowed  to 
stay  there  during  the  night.  At  that  time  he  had  been  taking 
chloral  or  opiates.  He  was  accused  of  taking  chloral,  but  denied 
it,  and  said  he  had  been  taking  opiates.  The  opiates  had  stu- 
pefied him.  The  lieutenant  of  police  conceived  the  idea  that 
he  ought  to  be  confined,  and  had  him  examined  by  two  physi- 
cians. The  physicians  refused  to  certify  that  they  thought 
him  insane,  but  recommended  that  he  go  to  Burn  Brae.  He 
refused  to  go  to  Bum  Brae,  and  sent  for  Dr.  Price,  his  physi- 
cian, giving  his  name  and  address  accurately.  Dr.  Price 
stated,  when  he  came,  that  he  needed  rest  only,  and  absence 
from  drink,  and  it  was  recommended  that  he  be  taken  to  the 
West  Philadelphia  branch  of  the  Pennsylvania  Hospital.  He 
consented  to  go  as  a  voluntary  patient,  to  leave  when  he 
pleased,  and  went  there  on  August  27,  1884. 

While  at  this  hospital,  Dr.  Ruddach  would  have  but  little  to 
say  to  the  attendants,  but  conversed  freely  and  intelligently 
with  his  friends.  Dr.  S.  Preston  Jones  was  the  physician  in 
charge,  but  saw  but  little  of  him.  While  there  he  was  given 
liquor  and  opiates.  He  left  the  hospital  September  2, 1884, 
and  returned  to  his  boarding  house.  On  his  way  returning  he 
conversed  intelligently  about  his  condition.  Subsequently  he 
called  up  of  himself  the  sum  which  had  been  paid  for  the  car- 
riage, and  paid  over  the  amount. 

Mr.  Dixon  had  died  on  July  4,  1884.  Soon  after^  Dr.  Rud- 
dach renewed  his  importunities  that  the  plaintiff  would  marry 
him.  She  refused  on  account  of  his  illness,  desiring  that  he 
would  wait  until  he  got  well.     He  urged  her  for  his  sake  to 
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marry  him,  telling  her  that  she  would  wait  until  it  was  too 
late.  At  this  time  he  desired  to  execute  a  will  in  favor  of  the 
plaintiff,  and  requested  the  Messrs.  Sylvester  to  call  and  pre- 
pare it,  but  out  of  caution  and  knowing  his  previous  dissolute 
life  and  believing  there  would  be  a  law-suit  after  his  death, 
they  ignored  his  request,  though  they  did  not  doubt  his  entire 
competency.  The  plaintiff  not  acceding  to  his  request  for  an 
immediate  marriage,  he  went  to  the  Delaware  House  on  Sep- 
tember 20, 1884.  While  there  he  was  taking  chloral  and  opi- 
ates. With  the  other  boarders  he  would  have  no  intimacy, 
but  with  the  friends  that  called  and  with  his  physician  he  was 
always  intelligent.  To  avoid  requests  to  give  or  loan  money, 
he  told  that  he  was  poor.  He  left  the  Delaware  House  on 
September  24,  1884,  returned  to  his  boarding  house,  and  re- 
mained there  as  at  his  home  until  his  death.  He  was  out  and 
around  visiting  friends  and  neighbors,  and  receiving  return 
visits.  He  conversed  intelligently,  transacted  his  usual  busi- 
ness, and  gave  minute  and  careful  directions  about  his  invest- 
ments and  securities. 

He  had  frequently  spoken  to  Wm.  D.  Fortin  about  getting 
some  one  to  draw  his  will  for  him,  but  Mr.  Fortin,  thinking 
there  was  no  hurry,  did  not  concern  himself  about  it,  but  about 
November  1,  1884,  he  spoke  to  Mr.  J.  Alexander  Simpson,  a 
member  of  the  bar,  on  the  subject,  and  on  November  11,  1884, 
requested  Mr.  Simpson  to  go  to  Dr.  Ruddach's  house  for  that 
purpose.  On  November  13th,  Mr.  Simpson  and  Mr.  Fortin 
went  together  to  call  upon  Dr.  Ruddach.  Mr.  Simpson  had 
never  met  Dr.  Ruddach,  and  on  the  way  he  inferred  from 
some  remark  made  by  Dr.  Fortin  that  the  relations  between 
Dr.  Ruddach  and  the  plaintiff  were  illicit.  After  the  introduc- 
tion. Dr.  Ruddach  asked  Mr.  Simpson  if  he  called  profession- 
ally. Mr.  Simpson  said  he  did,  and  that  the  first  advice  he 
had  to  give  was  that  they  should  get  manied.  Dr.  Ruddach 
said  that  was  just  what  he  had  been  wanting  for  some  time.  A 
number  of  things  occurred  at  the  interview  in  all  which  Dr. 
Ruddach  acted  and  convened  intelligently.  The  plaintiff  con- 
sented to  the  marriage,  and  the  ceremony  was  performed  in  the 
presence  of  six  witnesses.  Afterwards,  when  all  had  left  the 
room,  Dr.  Ruddach  gave  directions  to  Mr.  Simpson  for  the 
preparation  of  his  will,  desiring  that  all  his  property  be  left  to 
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his  wife.  Between  that  date  and  the  execution  of  the  will,  he 
told  a  number  of  visitors  of  his  marriage,  and  that  he  felt  much 
better  by  reason  thereof,  and  that  he  was  expecting  Mr.  Simp- 
son to  come  down  with  the  will.  He  sent  Mr.  Fortin  to  hurry 
Mr.  Simpson  up.  On  November  15, 1884,  Mr.  Simpson  called 
with  the  will ;  witnesses  were  sent  for ;  the  plaintiff  was  asked 
to  leave  the  room,  and  the  will  was  distinctly  read  to  Dr.  Rud- 
dach  in  the  presence  of  the  four  witnesses.  He  said  it  was  just 
what  he  wanted  and  it  was  then  executed  and  attested.  After 
this,  he  told  to  several  persons  that  he  had  made  his  will,  and 
that  his  mind  was  at  rest  by  reason  thereof.  The  next  day  a 
relapse  catne,  and  he  died.  He  was  conscious  to  the  last,  spoke 
affectionately  of  his  wife,  and  much  regretted  his  past  life. 

During  the  time  of  his  illness,  he  was  visited  by  his  friends 
and  neighbors,  and  by  but  one  relative,  Mr.  Wm.  A.  Ruddach, 
who  against  his  interest  testified  that  he  was  entirely  competent. 
He  refused  to  permit  the  plaintiff  to  write  to  his  other  relatives 
during  his  illness.  He  had  unbounded  confidence  in  the  plaint- 
iff, and  frequently  said  he  had  intrusted  her  with  large  sums 
of  money,  as  high  as  $60,000,  and  had  never  missed  a  cent  of 
it.  Except  when  intoxicated,  and!  then  only  on  a  few  occasions, 
he  spoke  of  her  in  the  highest  terms.  Dr.  Price,  tha  attendiug 
physician,  visited  him  sixty-nine  times  from  July  17,  1884,  to 
the  time  of  his  death,  and  said  that  at  all  times  he  was  compe- 
tent to  make  a  will,  and  that  the  effect  of  his  past  excesses  was 
to  injure  the  internal  organs  only,  and  not  to  affect  his  mind ; 
that  when  not  in  liquor  his  mind  was  perfectly  clear,  and  that 
towards  the  last,  by  reason  of  the  supply  of  liquor  being  stopped, 
he  was  always  clear  and  intelligent. 

The  case  in  chief  of  the  plaintiff  having  closed,  early  in  the 
defendants'  case  certain  records  of  the  Pennsylvania  Hospital 
containing  entries  in  regard  to  David  J.  Ruddach  were  pro- 
duced : 

Mr.  Atshhurst :  We  propose  to  prove  by  the  records  of  the 
Pennsylvania  Hospital  for  the  Insane  that  David  J.  Ruddach, 
the  father  of  WiUiam  H.  Ruddach,  the  decedent,  was  committed 
to  that  hospital  in  1849  as  being  insane,  and  that  he  died  there, 
after  a  residence  of  two  months ;  the  said  records  containing 
the  date  of  his  admission,  at  whose  application  he  was  admitted, 
the  cause  of  his  confinement  there  and  the  history  of  the  case> 
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being  minutes  of  the  corporation  and  ancient  documents  con- 
temporaneously kept  more  than  thirty  years  ago ;  the  purpose 
of  this  offer  being  to  show  that  the  decedent  derived  an  insane 
taint  from  an  insane  father. 

The  entries  offered  were  as  follows:  "David  J.  Ruddach, 
.  merchant ;  admitted  1st  month,  18,  1849 ;  aged  55,  native  of 
Philadelphia ;  1st  attack,  cause  intemperance ;  duration  of  dis- 
ease before  admission,  six  months ;  form  of  mental  disease,  mel- 
ancholia."   "  David  J.  Ruddach  discharged  3d  month, 

10,  1849;  time  of  residence  in  hospital,  1  month  20  days: 
cause  of  discharge,  death." 

By  the  court :  I  do  not  see  upon  what  ground  the  evidence 
is  admissible  in  the  case.  There  have  been  no  grounds  laid  for 
its  admission,  and,  if  it  were  admitted,  there  would  be  no  op- 
portunity given  to  the  other  side  for  an  investigation  as  to  the 
circumstances  of  the  case  in  order  to  ascertain  whether  David 
J.  Ruddach,  like  his  son,  William  H.  Ruddach,  had  been  a 
drunkard  or  dissipated  man,  or  whether  it  was  a  case  of  hered- 
itary insanity.  I,  therefore,  sustain  the  objection  and  overrule 
the  offer  of  the  testimony ;  exception.* 

The  defendants  then  proceeded  to  adduce  testimony  from 
which  it  was  claimed  the  following  facts  were  established : 

Dr.  Ruddach  was  the  son  of  David  J.  Ruddach,  an  old  and 
well  known  merchant  of  the  city.  He  received  a  careful  school 
and  collegiate  education.  While  he  was  all  his  life  somewhat 
eccentric  and  peculiar  in  his  manner,  he  was  noted  for  his  gen- 
tlemanly deportment,  and  a  certain  elegance  and  old-fashioned 
courtesy  of  demeanor.  By  his  father's  death  in  1849,  he 
passed  at  once  into  the  possession  of  a  large  inheritance,  and 
soon  afterward  commenced  a  career  of  dissipation,  but  for 
many  years,  despite  his  dissolute  habits,  he  retained  the  man- 
ners, appearance  and  behavior  of  the  cultured  gentleman.  In 
the  last  years  of  his  life,  however,  he  sank  into  a  condition  of 
great  physical  and  moral  degradation.  At  his  death,  he  left 
upwards  of  $50,000  of  personal  property,  and  real  estate  of 
which  he  was  the  owner  in  fee,  of  an  annual  rental  value  of 
$3,200.  He  left  no  relations  on  his  father's  side  nearer  tlian 
cousins.  On  his  mother's  side  he  left  uncles,  aunts  and  cousins, 
residing  for  the  most  part  in  Baltimore.  He  had  little  inter- 
course or  intimacy  with  his  paternal  relatives,  but  with  his 
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relations  on  his  mother's  side,  residing  in  Baltimore,  he  had 
always  kept  up  affectionate  intercourse,  particularly  with  hia 
aunt,  Mrs.  Huppman  and  her  children.  Her  son,  his  cousin, 
Nicholas  Huppman,  was  hLs  special  and  close  friend  in  the 
family,  and  he  had  often  planned  the  adoption  of  a  son  of  Mr. 
Huppman  as  his  heir.  His  affairs  for  many  years,  especial-, 
ly  the  collections  of  his  rents,  had  been  in  the  hands  of  Mr. 
Anthony  Snyder.  Other  real  estate  investments  had  been  at- 
tended to  for  him  by  the  Messrs.  Sylvester,  and  Mr.  D.  R.  Pat- 
terson had  been  his  legal  adviser  as  to  such  matters.  He  was 
attached  to  W.  C.  F.  Reichenbach,  one  of  the  defendants,  the 
son  of  his  mother's  housekeeper. 

For  many  years  prior  to  1883  he  had  indulged  in  hard 
drinking  and  sexual  excesses,  and  was  also  addicted  to  an  un- 
due use  of  drugs,  such  as  chloral,  etc.  In  the  spring  and  sum- 
mer of  1883,  he  showed  moral  deterioration  and  a  change  of 
habits,  by  open  and  notorious  association  with  women  of  a  low 
character,  and  by  ^  general  selection  of  companions  of  a  differ- 
ent and  lower  class  than  that  of  those  for  whose  intimacy  his 
education  and  earlier  habits  had  fitted  him.  In  a  letter  to 
Nicholas  Huppman  he  acknowledged  that  he  was  "  morally, 
mentally  and  physically  broken  up."  His  language  and  beha- 
vior were  violent,  profane,  boisterous,  unnatural  and  discon- 
nected ;  he  was  subject  to  delusions,  both  as  to  loss  of  sight, 
which  was  imaginary,  and  as  to  being  followed  and  watched  by 
unknown  persons.  His  dress  was  slovenly,  his  appetite  raven- 
ous and  ungovernable,  and  his  manners  at  table  and  elsewhere 
imseemly.  Notwithstanding,  he  seemed  to  retain  in  the  strong- 
est form  his  affection  for  his  cousin  Nicholas  and  the  little  boy, 
and  toward  the  close  of  1883  he  made  a  will,  which  was  for- 
mally executed  on  January  24, 1883,  and  in  which  after  cer- 
tain provisions  for  his  friend  and  agent  Mr.  Snyder,  and  a 
cousin.  Miss  Frazier,  an  elderly  lady  who  had  long  resided  with 
his  mother,  and  the  Old  Men's  Home,  the  residue  of  his  estate 
was  given  to  Nicholas  Huppman,  subject  to  a  gift  of  $15,000  to 
Wm.  C.  F.  Reichenbach.  Mr.  Huppman  died  March  21, 1884, 
and  on  March  24th,  Dr.  Ruddach  executed  a  codicil  to  his  will 
adverting  to  that  fact  and  substituting  Mr.  Reichenbach  as  his 
residuary  legatee  and  devisee. 

Dr.  Ruddach  had  for  many  years  been  more  or  less  intimate 
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with  Mrs.  Mary  F.  Dixon,  whose  husband  was  separated  from 
her  until  his  death  in  July,  1884.  Witnesses  for  the  defendant 
testified  to  Dr.  Ruddach's  complaints  of  her  unkind  treatment ; 
her  extravagance  ;  her  desire  to  induce  him  to  marry  her,  to 
which  he  would  never  consent,  and  his  desire  to  be  rid  of  her. 

Between  the  summer  of  1883  and  May  1884,  he  drank  and 
indulged  in  sexual  excesses  even  more  than  ever  before,  hav- 
ing as  many  as  thirteen  mistresses  and  drinking  as  many  as 
fifty  glasses  of  liquor  a  day.  In  May  he  was  arrested  and 
bound  over  for  bastardy  and  abortion.  Though  at  a  large  out- 
lay he  had  settled  the  prosecution,  the  charge  greatly  worried 
him,  and  the  pain  and  distress  of  mind  continued  afterwards. 
In  the  latter  part  of  June,  1884,  he  told  an  old  friend  that  he 
had  been  robbed  of  $75,000  at  the  trust  company,  and  that  he 
had  been  hunted  to  death  by  a  woman  whom  he  characterized 
by  a  profane  and  opprobrious  epithet.  He  was  not  then  in 
liquor,  but  in  a  wild  state ;  clothes  disordered  and  uncared  for^ 
absolutely  changed  from  his  former  self. 

On  July  3,  1884,  he  was  taken  by  a  friend  to  St.  Joseph's 
Hospital.  He  was  then  much  emaciated  and  broken,  and  was 
suffering  from  chronic  diarrhea.  The  diarrhea  continued 
during  his  entire  stay  at  the  hospital,  which  he  left  on  July 
17th.  The  physician  in  charge  testified  that  he  was  perfectly 
imbecile,  and  showed  no  indications  of  mental  improvement. 
He  gave  no  intelligent  replies  to  the  physicians  and  attend- 
ants, save  that  he  had  relatives  in  Baltimore.  He  did  not  dress 
or  undress  himself.  In  trying,  at  times,  he  would  put  his  feet 
into  his  coat  sleeves,  his  coat  on  over  his  shirt  and  drawers, 
without  trousers,  and  put  on  his  vest  and  long  coat  inside  out. 

On  August  26, 1884,  he  went  unaccompanied  to  a  police 
station,  to  give  himself  up ;  he  claimed  that  he  was  poor  and 
had  lost  all  his  money,  although  at  the  time  he  had  upwards 
of  $1,100  in  bank  bills  on  his  person.  He  allowed  his  money 
to  be  taken  from  him  by  the  police  lieutenant  without  objec- 
tion, and  was  unable  to  give  intelligent  replies  to  the  questions 
put  to  him  by  the  oflBcer,  whom  he  knew  and  recognized. 
Two  physicians  examined  him  at  the  ofi&cer's  request,  and  gave 
a  certificate  for  his  admission  to  the  Bum  Brae  Institution  for 
the  Insane,  but  on  August  27th  he  was  taken  to  the  Pennsyl- 
vania Hospital  for  the  Insane. 
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The  physicians  in  charge  there  stated  that  during  his  entire 
stay  at  this  hospital  he  was  insane,  suffering  from  dementia, 
which  apparently  had  been  coming  on  him  a  long  time.  He 
was  unable  to  give  intelligent  replies  to  the  questions  of  phy- 
sicians and  attendants.  At  times  he  was  noisy  and  boisterous. 
He  did  not  sleep.  He  complained  of  being  poor.  He  stood 
at  times  looking  at  the  ceiling,  imagim'ng  he  saw  persons  there 
who  wanted  to  shoot  him,  and  would  mutter  unintelligibly. 
The  physicians  were  positive  he  was  not  suffering  from  imme- 
diate alcoholism  or  delirium  tremens,  but  was  in  a  morbid  con- 
dition, physical,  moral  and  mental  degradation  and  collapse, 
the  result  of  his  long  career  of  drinking  and  dissipation. 

On  September  2, 1884,  he  was  taken  from  the  hospital  by 
the  plaintiff  and  her  friends.  On  September  4th,  he  removed 
from  his  box  in  the  Fidelity  Company's  oflSce,  mortgages,  stocks, 
coupon  bonds  to  the  value  of  $10,000,  and  took  them  to  the 
plaintiff's  house  and  handed  them  to  her,  saying  that  they  be- 
longed to  her,  and  that  if  she  could  not  make  use  of  them,  to 
burn  them  up  before  she  gave  them  up.  On  September  20th, 
he  went  to  the  Delaware  Hotel.  While  there  he  imagined 
persons  were  hunting  for  him,  to  kidnap  or  arrest  him ;  that 
he  was  poor  and  had  lost  all  his  money ;  complained  of  cold 
while  the  weather  was  warm,  and  tried  to  warm  himself  by  a 
heater  where  there  was  no  fire,  etc.,  etc*  From  being  a  man 
of  strong  will  he  had  become  plastic  and  docile,  and  readily 
obeyed  directions  given  him.  On  September  24th,  he  left  the 
Delaware  Hotel  in  the  company  of  friends,  who  told  him  they 
would  try  and  obtain  employment  for  him  in  the  business  of 
one  of  them,  a  pawnbroker.  He  was  taken  to  the  house  of 
the  plaintiff  where  he  remained  until  he  died.  Medical  ex- 
perts testified  that  in  their  opinions  it  was  a  moral  impossibility 
that  he  could  have  recovered  sufficiently  to  become  capable  of 
executing  a  will  or  transacting  any  business. 

Towards  the  close  of  defendant's  case,  they  called  Dr.  S. 
Preston  Jones,  who  succeeded  Dr.  Kirkbride  as  chief  of  the 
Pennsylvania  Hospital,  and  proved  Dr.  Kirkbride's  handwrit- 
ing to  certain  entries  in  the  books  of  the  institution  formerly 
produced : 

Mr.  Ashhurst :  I  offer  in  evidence  the  entry  in  the  book  in 
the  handwriting  of  Dr.  Kirkbride,  which  has  been  identified 
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by  the  witness,  relating  to  the  admission  of  David  J.  Ruddach, 
the  father  of  Dr.  William  H.  Ruddach,  into  that  institution. 

Objected  to. 

By  the  court :  Objection  sustained ;  exception.* 

At  the  close  of  the  case  on  the  testimony,  the  court,  BiddIjB, 
J.,  charged  the  jury : 

It  appears  that  on  Saturday,  the  fifteenth  day  of  November, 
1884,  Dr.  William  Ruddach  executed  a  paper,  which  it  is  here 
contended  was  his  last  will  and  testament.  That  this  paper 
was  executed  in  the  manner  prescribed  by  our  act  of  assembly 
cannot  be,  and  is  not  controverted.  It  was  signed  by  him  at 
the  end  thereof,  and  is  witnessed  by  four  subscribing  witnesses, 
which  are  two  more  than  the  act  requires,  so  that  its  formal 
execution  may  be  said  to  be  established.  It  is  contended, 
however,  that,  at  the  time  he  signed  this  paper,  he  was  not  of 
sound  and  disposing  mind,  memory  and  understanding ;  and, 
second,  that,  at  the  time  he  signed  it,  he  was  unduly  influ- 
enced in  the  performance  of  that  act.  If  you  should  find  both 
or  either  one  of  these  allegations  to  be  true,  it  would  invalidate 
the  instrument,  although  all  the  formalities  necessary  to  its 
execution  should  have  been  observed. 

[The  presumption,  where  a  will  is  duly  executed  by  a  person 
of  full  age,  is,  that  the  testator  is  competent  to  make  a  will, 
and  that  he  was  not  unduly  influenced  in  the  making  of  it.  This 
must  be  overcome,  not  by  doubtful  testimony,  but  by  positive 
evidence.]  *'  A  man  of  sound  mind  and  disposing  memory  is 
one  who  has  a  full  and  intelligent  knowledge  of  tiie  act  he  is 
engaged  in,  a  full  knowledge  of  the  property  he  possesses,  and 
an  intelligent  perception  and  understanding  of  the  disposition 
he  desires  to  make  of  it,  and  of  the  persons  and  objects  he  de- 
sires shall  be  the  recipients  of  his  bounty.  Or,  to  sum  up  the 
whole  in  the  mast  simple  and  intelligent  form,  were  his  mind 
and  memory  sufficiently  sound  to  enable  him  to  know  and  to 
understand  the  business  in  which  he  was  engaged  at  the  time 
he  executed  the  will? 

Undue  influence  does  not  mean,  legally,  that  influence  which 

is  acquired  over  a  testator  by  acts  of  kindness  or  other  acts  of 

that  character  calculated  to  inspire  affection  and  confidence. 

Neither  does  honest  advice  or  suggestion.    And  it  has  even 
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been  held  by  our  Supreme  Coui-t  that  one  has  a  right,  by  fair 
argument  or  persuasion,  to  induce  another  to  make  a  will  in 
his  favor.  To  constitute  undue  influence,  in  the  language  of 
Judge  Woodward:  "There  must  be  a  present  constraint 
operating  on  the  mind  of  the  testator  in  the  very  act  of  making 
the  instrumenjt,  and  there  must  be  some  evidence  tending  le- 
gitimately to  prove  that  some  fraud  had  been  practiced,  at  the 
time  of  making  the  will,  or  that  some  misrepresentation  had 
been  made,  or  that  some  physical  or  moral  constraint  had  been 
employed,  such  as  to  destroy  his  free  agency.  Neither  moral 
nor  physical  constraint  is  to  be  inferred  from  mental  weakness 
alone.  That  undue  influence  which  suffices  to  destroy  an  al- 
leged will,  is  distinct  from  weakness  and  has  no  necessary  con- 
nection with  it."  These  principles,  says  Judge  Thompson, 
are  fully  supported  by  the  best  authorities. 

Dr.  Ruddach,  it  appears  by  the  will  in  question  here,  has 
left  the  whole  of  his  property  to  his  wife.  He  does  not  appear 
to  have  had  any  direct  descendants^  and  those  here  disputing 
it  are  collateral  relatives  and  legatees  claiming  under  a  former 
will.  Mr.  Reichenbach,  who  has  been  called  a  foster-brother 
in  the  discussion  of  the  case,  does  not  occupy  that  position, 
according  to  the  usual  understanding  of  that  phrase.  Foster- 
brothers  are  children  of  different  parents,  suckled  by  the  same 
woman.  Mr.  Reichenbach  was  simply  the  son  of  the  house- 
keeper of  Dr.  Ruddach's  mother,  and  was  brought  up  in  the 
family. 

That  a  man  who  marries  should  change  any  will  made  be- 
fore that  event,  is  of  course  very  usual.  In  fact,  if  he  does 
not  do  so,  and  dies,  the  widow  can  claim  under  the  intestate 
act.  The  will  of  a  single  woman  is  revoked  absolutely  by  her 
subsequent  marriage.  In  the  present  case.  Dr.  Ruddach  was 
married  on  the  18th  of  November,  1884,  made  his  will  on  the 
15th,  and  died  on  the  16th.  The  nearness  of  these  events  is 
naturally  calculated  to  excite  remark  and  to  require  explana- 
tion. The  witnesses  for  the  plaintiff  explain  it  by  saying  that 
the  person  whom  the  doctor  married  had  been  known  to  him 
for  many  years,  and  that  their  earlier  union  was  only  prevent- 
ed by  the  fact  that  her  husband,  who  had  deserted  her,  was 
still  living ;  that  being  a  Catholic,  she  was  unwilling  to  avail 
herself  of  the  law  to  obtain  a  divorce ;  that  in  July  preceding 
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Dr.  Ruddach's  death,  her  husband  had  died,  and  their  onion 
was  then  postponed  only  on  account  of  Dr.  Ruddach's  illness, 
and  it  was  the  suggestion  of  Mr.  Simpson,  who  was  sent  for 
by  the  doctor  to  make  his  will,  that  it  had  better  be  preceded 
by  the  mariiage.  That  the  mariiage  ceremony  was  gone 
through  with  was  testified  to  by  the  magistrate  who  performed 
it  in  the  presence  of  Mr.  and  Mrs.  Butcher,  Peter  Daley,  Mr. 
Kessler  and  Mr.  Simpson,  Sr.,  who  have  all  sworn  that  Dr. 
Ruddach  was  entirely  conscious  of  what  was  going  on  and  in- 
telligently answered  the  questions  which  were  addressed  to 
him,  and  that  neither  the  physician  who  attended  him,  nor  any 
of  his  friends,  anticipated  that  he  would  die  so  soon  after  it. 

The  plaintiff  here,  who  represents  the  will,  has  not  chosen 
to  rely  exclusively  upon  the  presumption  arising  from  the  for- 
mal execution  of  the  paper,  but  has  also  produced  afiirmative 
testimony  to  establish  the  fact  that  the  testator  was  of  sound 
disposing  mind,  memory  and  understanding  at  the  time  that 
he  signed  it.  The  will  was  an  extremely  simple  one.  To  es- 
tablish not  only  the  execution  of  the  will,  but  the  condition  of 
the  testator's  mind,  the  plaintiff  has  called  Mr.  J.  Alexander 
Simpson,  the  lawyer  who  drew  and  witnessed  the  wiU,  and 
Peter  Daley,  Nicholas  Kessler  and  Mrs.  Butcher,  who  appear 
as  subscribing  witnesses.  They  swear  positively  that  the  full 
contents  of  the  will  were  made  known  to  Dr.  Ruddach,  and 
that  he  was,  in  their  opinion,  in  a  condition  of  mind  fully  to 
understand  it.  Their  cross-examination  has  been  elaborate 
and  exhaustive,  and  their  previous  testimony  before  the  regis- 
ter gone  over,  and  it  is  for  you  to  say  whether  anything  bas 
been  developed  to  cause  you  to  believe  that  their  testimony 
has  been  invalidated. 

In  addition  to  the  subscribing  witnesses  to  the  will  a  num- 
ber of  others  have  been  called,  who  have  had  a  more  or  less 
extended  acquaintance  with  or  friendship  with  the  doctor,  and 
who,  although  they  admit  that  he  was  more  or  less  addicted  to 
the  use  of  liquor,  do  not  consider  that  it  ever  disqualified  him 
from  the  performance  of  the  ordinary  duties  of  life,  or  was 
ever  carried  to  such  an  excess  as  to  make  hira  incapable  of  tak- 
ing care  of  himself.  Their  reasons  for  this  opinion  have  been 
thoroughly  investigated,  and  it  is  for  you  to  say  whether  it  has 
shaken  the  faith  in  the  justice  of  these  conclusions.     The  mere 
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fact  that  a  man  is  addicted  to  drinking  does  not  of  itself  dis- 
qualify him  from  making  a  will,  if  you  believe  that,  at  the  time 
he  made  it,  he  was  in  a  condition  of  mind  to  understand  cleaiiy 
the  nature  of  the  business  in  which  he  was  engaged.  Liquor 
affects  people  very  differently,  the  capacity  to  resist  its  in- 
fluence being  very  great  in  some  and  very  small  in  others. 
Among  the  most  important  of  these  witnesses  was  of  course 
Dr.  Mordecai  Price,  a  graduate  of  the  University  of  Pennsyl- 
vania, and  a  practitioner  of  seventeen  years'  standing.  He 
was  called  to  attend  Dr.  Ruddach  by  Mr.  Joseph  Butcher. 
His  attendance  commenced  on  the  17th  of  July,  1884,  and  only 
ended  with  Dr.  Ruddach's  death.  He  testifies  that,  although 
he  was  a  sick  man,  *'*•  his  mind  was  always  perfectly  clear  when 
you  aroused  him,  even  at  his  weakest  and  worst  period ;  that 
towards  the  latter  part  of  his  life,  he  was  freer  from  pain  than 
before."  These  are  the  main  features  of  the  plaintiffs  case, 
and  if  you  should  consider  them  established,  would  certainly 
constitute  a  valid  disposition  of  his  property. 

The  defence,  as  opened  to  you  in  this  case,  was,  that  it 
would  be  shown  to  you  that  Dr.  Ruddach,  so  far  from  having 
any  regard  or  esteem  for  Mrs.  Dixon,  whom  he  married, 
*' hated,  abhorred  and  detested  her;"  that  the  will  devising 
to  her  this  property  was  an  infamous  fraud  perpetrated  in  a 
den  in  the  lowest  quarter  of  the  city ;  that  it  was  concocted  by 
this  woman,  a  negro  politician,  and  a  lawyer,  Mr.  Simpson, 
assisted  by  Mr.  Daley,  Mr.  Kessler  and  an  apostate  cousin. 

Denunciatory  declamation  is  always  very  striking  when  well 
delivered,  but  in  a  court  of  justice,  unless  justified  by  adequate 
testimony  it  is  entitled  to  no  consideration.  Can  you  find, 
then,  in  the  present  case,  anything  from  the  beginning  to  the 
end  of  it  which  satisfies  your  mind  that  Dr.  Ruddach  "hated, 
abhorred  and  detested  "  Mrs.  Dixon?  Is  not  the  great  weight 
of  the  testimony  the  other  way? 

It  is  quite  remarkable  to  my  mind,  that  in  Dr.  Ruddach's 
free  and  unconcealed  reflections  on  the  women  he  consorted 
with,  she  never  seems  to  have  been  included  in  the  same  cat- 
egory with  them.  It  is  not  pretended  that  she  was  one  of  the 
thirteen  whom  he  numbered,  or  that  she  was  one  of  the  eight 
for  whom  Mr.  Theodore  H.  Broughton  furnished  liquor  by 
order  of  a  gentleman  he  deemed  out  of  his  mind.     Her  appear- 
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ance  seemed  always  to  be  to  protect  and  guard  him,  and  what- 
ever he  ever  said  disrespectful  of  her,  struck  me  more  as  the 
petulance  of  one  who  resented  anything  like  interference  with 
his  vices.  [That  she  was  always  kind,  attentive  and  devoted 
to  him,  seems  to  me  to  have  been  overwhelmingly  established 
in  this  case.]  **  She  performed  the  most  menial  services  for 
him  and  seems  to  have  been  the  only  one  who  ever  pretended 
to  care  for  him,  look  after  him,  or  to  check  his  indulgences. 
I  do  not  recall  that  any  one  has  asserted  that  her  influence 
over  him  was  ever  exerted  except  for  his  own  good. 

The  testimony  of  the  subscribing  witnesses  to  his  will,  has 
not  been  attempted  to  be  impeached  by  the  evidence  of  per- 
sons who  are  willing  to  swear  that  they  believed  them  to  be 
im worthy  of  credit  under  oath.  It  is  sought  to  discredit  them 
by  inducing  the  belief  that  the  facts  testified  to  by  them  could 
not  be  true. 

The  defence  here  is  a  double  one.  Some  of  the  defendants 
claim  under  a  previous  will  dated  January  26, 1884,  and  a  cod- 
icil of  March  24, 1884.  They,  of  course,  contend  that,  at  the 
time  of  making  that  will  and  codicil  the  doctor  was  perfectly 
competent  to  make  it,  so  that  they  fix  the  time  of  his  disability 
subsequent  to  this  date.  The  other  contestants,  who  are  not 
mentioned  in  that  will,  of  course  date  his  inability  far  enough 
back  to  invalidate  that  will  as  well  as  the  one  now  in  question. 
The  claimants  under  that  will  contend  that  in  the  month  of 
May,  1884,  he  was  bound  over  by  a  magistrate  to  answer  a 
criminal  charge,  and  they  date  his  general  failure  of  mind 
from  that  time ;  he,  it  is  said,  having  been  greatly  affected  by 
it.  Why  a  charge  by  a  loose  woman  should  have  had  such  an 
effect  upon  a  man  of  his  character  and  habits,  is  a  little  remark- 
able, for  the  grand  jury  ignored  the  bill;  so  that  the  result  of 
the  charge  was  a  triumph  for  him,  as  it  shows  that,  in  the 
opinion  of  the  grand  jury,  there  was  not  enough  in  the  charge 
even  to  put  him  on  trial.  From  that  date,  a  large  number  of 
witnesses  have  been  called,  to  show  his  condition  from  time  to 
time,  his  conduct,  his  acts,  his  sayings  and  doings,  and  the 
opinion  of  the  many  as  to  his  mental  condition ;  the  object  of 
this  testimony  being  to  establish  the  fact  that  at  certain  times 
he  was  unable  to  make  a  wUl,  and  that  this  inability  included 
the  time  at  which  the  will  was  made.  It  is  for  you  to  say 
whether  this  has  been  successful. 
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[The  defendants  concluded  their  case  by  the  production  of 
what  is  called  expert  testimony ;  that  is,  testimony  not  given 
in  the  usual  manner  by  witnesses,  who  are  only  allowed  to  tes- 
tify to  what  they  know  or  saw,  but  called  to  give  theii*  own 
opinions  on  matters  testified  to  by  others.  These  gentlemen 
were  of  high  character,  and  well  known  in  the  medical  profes- 
sion. The  only  one  of  them  who  ever  saw  Dr.  Ruddach  was 
Dr.  S.  Preston  Jones.  He  had  seen  him  at  Kirkbride's,  where 
he  was  a  patient  for  six  days,  from  the  27th  of  August  to  the  2d 
of  September.  The  other  experts  had  never  seen  him,  but  they 
are  all  quite  positive  that  he  had  alcoholic  dementia,  a  state  of 
mind  in  which  he  was  utterly  incapable  of  intelligently  trans- 
acting business  or  making  a  will.  Dr.  Jones  thinks  that  he 
could  not  have  sufiSciently  recovered  to  such  an  extent  as 
would  make  him  competent  to  transact  business,  or  make  a 
will,  at  any  time  since  he  last  saw  him,  on  the  2d  of  Septem- 
ber, 1884,  until  the  time  of  his  death.]  ** 

Among  the  witnesses  who  have  testified  in  this  case,  were 
the  well  known  real  estate  brokers,  the  Messrs.  Sylvester. 
They  had  been  for  five  years  the  men  of  business  for  Dr.  Rud- 
dach, and  visited  him  on  business,  separately,  ten  or  twelve 
days  before  his  death,  and  two  months  after  Dr.  Jones  had 
seen  him.  No  one  has  pretended  to  say  that  they  were  not 
disinterested  witnesses.  That  they  evinced  no  favorable  dis- 
position to  the  plaintiff  was  quite  evident. 

[The  court  here  read  at  lengrth  from  the  testimony  of  the 
witnesses  referred  to.] 

The  statements  of  these  two  witnesses  are  statements  of 
actual  occurrences,  and  not  scientific  opinions. 

[Dr.  Price,  who  was  called  after  the  expert  testimony  had 
been  called,  says :  "  If  these  gentlemen  had  seen  Dr.  Ruddach 
and  examined  him  themselves,  I  have  no  doubt  they  would  be 
perfectly  able  to  give  an  opinion,  but  I  do  not  think  their 
opinion  is  worth  one  fig,  given  as  it  was."  Whether  that  is  a 
correct  estimate  of  the  value  of  their  opinions  it  is  for  you  to 
say  under  all  the  evidence  in  the  case.]  ^* 

As  was  said,  however,  by  Judge  Houston  :  "  The  facts  and 
circumstances  are  the  primary  evidence  on  which  the  jury  must 
rely,  and  not  the  opinion  of  witnesses  as  to  the  soundness  of 
mind,  or  capacity  to  make  a  will.     That  is,  it  is  the  opinion  of 
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tile  jury  founded  on  facts  and  circumstances,  which  they  be- 
lieve to  be  proven,  and  not  the  opinion  of  witnesses,  which  is 
to  decide  the  case."  In  this  case,  as  in  all  legal  investigations, 
no  testimony  is  admitted,  unless  the  judge  considers  it  relevant 
to  the  issues  which  are  being  tried.  The  testimony  is,  there- 
fore, to  be  considered  as  a  whole,  and  you  are  to  make  up  your 
minds  from  that,  whether  the  plaintiff  or  defendant  has  satis- 
fied your  minds  of  the  justness  of  his  contention. 

That  Dr.  Ruddach  was  for  years  a  man  addicted  to  drink 
and  lust  is  undoubted,  but  that  fact  alone  would  not  necessa- 
rily iiica|[^itate  him  from  making  a  will.  If  all  people  who 
drink  liquor  and  are  fond  of  women,  are  held  to  be  incapable 
of  making  a  will,  I  am  afraid  a  great  many  people  would  die 
intestate.  The  question  in  this  case  is.  Did  these  habits  so 
affect  his  mind  that,  at  the  time  he  made  his  wiU,  he  was  in- 
capable of  making  an  intelligent  disposition  of  his  property  ? 
He  was  a  man  in  possession  of  a  large  property,  and  this  he 
controlled  and  managed  until  the  time  of  his  death.  [We  have 
in  Pennsylvania  a  law,  which  authorizes  the  court  to  issue  a 
commission,  to  determine  whether  a  person  is  a  lunatic  or 
an  habitual  drunkard,  on  the  application  of  any  one  related  to 
him  by  blood  or  marriage,  or  of  any  one  interested  in  his  estate. 
When  he  has  no  relative,  by  blood  or  marriage,  residing  with- 
in this  commonwealth,  then  any  disinterested  person  in  the 
county  may  make  the  application.  And  the  word  "  lunatic," 
it  is  further  enacted^  shall  be  construed  to  mean  and  include 
every  person  of  unsound  mind,  whether  he  may  have  been  such 
from  his  nativity,  as  idiots,  or  should  have  become  such  &om 
any  cause  whatever.  On  the  return  of  this  inquisition,  finding 
that  the  person  is  a  lunatic  or  habitual  drunkard,  the  court  can 
commit  the  custody  of  the  person  or  of  the  estate,  or  both,  to 
such  person  as  they  may  deem  most  suitable,  who  shall  first 
give  security  in  such  sum  as  the  court  shall  direct,  with  condi- 
tion for  the  faithful  performance  of  said  trust,  and  duly  to  ac- 
count, according  to  law,  for  all  property  that  may  come  into 
his  hands.  This  course,  no  relative  by  blood  or  marriage, 
no  one  interested  in  his  estate,  no  disinterested  person,  ever 
thought  it  necessary  to  adopt.  One  of  his  nearest  relatives, 
and  most  frequent  visitors,  Mr.  W.  A.  Ruddach,  of  Norristown, 
of  course,  could  not  do  so,  for  he  has  sworn  that  in  his  opinion 
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Dr.  Ruddach  was  perfectly  competent  to  take  care  of  his  pro- 
perty. The  Messrs.  Sylvester  could  not  do  so,  for  they  knew 
he  was  competent,  as  he  satisfied  them  by  the  directions  he 
gave  them  in  regard  to  the  management  of  his  estate.  As  to 
others,  their  anxiety  about  the  safety  of  his  property,  and  their 
concern  as  to  the  state  of  his  mind,  seem  to  have  commenced 
after  his  death.]  *® 

His  was  certainly  not  the  case  of  an  educated  gentleman, 
who  had  suddenly  and  unguardedly  fallen  into  bad  company 
and  dissolute  habits.  Whatever  the  company  was,  he  deliber- 
ately selected  it.  The  first  house  he  selected  for  lus^me  and 
his  drug  store  was  at  Fourth  and  Lombard  streets.  He  there 
boarded  with  his  present  wife  and  her  mother,  and  he  died  in 
Gaskill  street,  where  he  boarded  with  the  same  persons,  Mrs. 
Dixon  being  a  saleswoman  at  Heller's  store,  as  she  now  is.  Mr. 
Fortin  had  known  him  for  thirty  years,  and  continued  his 
friendly  relations  until  his  death.  Mr.  Joseph  Butcher,  in 
the  employ  of  Joel  J.  Baily  &  Co.,  and  his  wife,  for  seven  or 
eight  years  had  been  on  intimate  terms  with  him,  and  Mr. 
Kessler  and  his  family  for  the  same  length  of  time. 

That  Dr.  Ruddach  desired  to  make  a  will,  is  testified  to  not 
only  by  Mr.  Fortin,  but  by  both  the  Messrs.  Sylvester,  whom 
he  had  several  times  asked  to  call  on  him  for  that  purpose. 
Whether  he  did  make  this  will,  clearly  knowing  and  under- 
standing the  extent  of  his  property,  the  business  in  which  he 
was  engaged,  and  without  undue  influence,  is  the  question  you 
are  to  decide. 

The  plaintiffs  counsel  request  the  court  to  charge  [inter 
alia]  : 

4.  There  is  no  sufficient  evidence  in  this  case  of  a  general 
insanity  on  the  part  of  Dr.  Ruddach,  and,  therefore,  the  burden 
of  proof  is  on  the  defendants  to  show  that  at  the  very  time  he 
executed  the  wUlhe  was  not  of  sound  disposing  mind,  memory 
and  understanding,  or  that  at  that  very  time  his  free  agency 
was  destroyed. 

Answer :  This  point  is  affirmed ;  exception.' 

6.  Unless  the  jury  are  satisfied  that  the  evidence  shows  un- 
soundness of  mind  or  undue  influence,  at  the  very  time  of  ex- 
ecuting the  will,  the  verdict  mast  be  for  the  plaintiff. 

Answer :  This  point  is  affirmed ;  exception.* 
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19.  If  on  considering  all  the  evidence  in  the  case  the  jury 
should  be  in  doubt,  they  should  incline  in  favor  of  the  plaintiff 
on  both  the  issues. 

Answer:  I  answer  this  point  as  follows:  Testamentary  ca- 
pacity is  the  nonnal  condition  of  one  of  full  age.  It  is  with 
him  who  undertakes  to  call  it  in  question,  to  establish  it,  not 
in  a  doubtful  way,  but  in  a  positive  manner.** 

The  following  points  are  presented  on  behalf  of  the  defend- 
ants, by  Mr.  Beasten : 

1.  That-it  is  not  requisite  that  such  derangement  of  intellect 
should  be^ proved  as  would  amount  to  insanity  to  set  a  will 
aside,  but  that  imbecility  of  intellect,  though  short  of  insanity, 
is  sufficient  for  that  purpose ;  and,  if  the  jury  find  from  all  the 
evidence  in  the  cause,  that  there  was  such  imbecility  of  intel- 
lect, arising  from  the  use  of  alcoholic  liquors  or  chloral,  or 
from  any  other  cause  or  causes,  as,  in  the  opinion  of  the  jury 
rendered  the  testator  incapable  of  appreciating,  knowing,  re- 
membering and  caUing  to  mind .  the  value  and  extent  of  his 
property,  at  the  time  of  making  and  executing  said  will,  or 
that  there  was  then  such  imbecility  as  rendered  him,  in  the 
opinion  of  the  jury,  not  of  sound  and  disposing  mind,  memory 
and  understanding,  with  reference  to  his  said  property,  then 
their  verdict  must  be  for  the  defendants. 

Answer :  This  point  is  refused ;  exception.* 

2.  That  it  requires  less  undue  influence  and  less  fraud  to 
procure  a  wiU  unlawfully  from  a  person  of  weak  and  impaired 
intellect,  than  from  a  person  in  full  mental  vigor ;  and  that,  in 
determining  the  question  of  fraud  and  undue  influence,  the 
jury  may  take  into  consideration  the  state  and  condition  of 
mind  of  the  testator  at  the  time  of  making  and  executing  the 
alleged  will,  the  condition  and  relative  situation  of  the  testator 
and  plaintiff,  the  situations,  surroundings  and  condition  of  the 
testator  himself,  the  nature  and  extent  of  his  property,  all  the 
circumstances  under  which  the  will  was  made,  and  the  provis- 
ions of  the  will  itself ;  and  if,  in  the  opinion  of  the  jury,  the 
alleged  will  was  procured  by  fraud  or  undue  influence,  which 
the  alleged  testator,  in  the  condition  which  the  juiy  may  find 
he  was,  from  all  the  evidence,  at  the  time  of  making  and  ex- 
ecuting said  will  was  too  weak  to  resist  them,  their  verdict 
must  be  for  the  defendants. 
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.  Answer:  This  point  is  refused;  exception.® 

The  following  points  are  presented  on  behalf  of  the  defend- 
ants, by  Mr.  Ashhurst. 

1.  If  the  jury  believe  that  Dr.  Ruddach  was  incompetent  to 
make  a  will  at  any  time  before  the  alleged  will  was  made,  they 
should  find  for  the  defendants,  unless  convinced  that  he  had 
recovered  or  acquired  and  retained  capacity  to  make  a  wiU  at  the 
time  he  undertook  to  make  it. 

Answer :  This  point  is  refused ;  exception.' 

2.  When  he  that  is  at  the  point  of  death,  and  hardly  able  to 
speak  so  as  he  may  be  understood,  doth  not  of  his  own  accord 
make  or  declare  his  testament,  but  at  the  interrogation  of  some 
other  answers,  "  Yes,"  or  "  I  do  so,"  such  a  testament  is  open  to 
grave  suspicion. 

Answer :  This  point  is  refused ;  exception.* 

8.  A  sane  man  may  do  what  he  likes  with  his  own,  but  this 
liberty  is  not  allowed  to  one  who  has  given  indications  of  men- 
tal unsoundness.  In  his  case  every  provision  must  be  strictly 
scrutinized,  and  every  sign  of  partiality  or  injustice  viewed 
with  strong  suspicion.  That  mental  disorder,  such  as  would 
render  a  testator  incompetent  to  make  a  will,  may  arise  as  the 
sequel  or  accompaniment  of  bodily  disease,  and  is  often  indi- 
cated by  weakness  of  judgment,  loss  of  memory,  imperfect 
appreciation  of  one's  relations  to  others,  disregard  of  propriety, 
freaks,  caprices,  vacillation  and  change.  And  the  evidence  in 
this  case  for  defendants  in  this  case  will,  if  believed,  justify  the 
jury  in  finding  a  verdict  for  defendants,  on  the  ground  of  such 
mental  disorder. 

Answer :  This  point  is  refused ;  exception.* 

4.  If  a  man,  after  having  attained  mature  life,  undergoes  a 
change  of  character  and  conduct,  especially  when  connected 
with  any  derangement  of  the  physical  organism,  it  may  well 
induce  a  belief  that  it  is  the  result  of  some  morbid  condition  of 
the  intellectual  faculties. 

Answer :  This  point  is  refused ;  exception.^® 

6.  That  a  revolution  in  character  and  conduct  on  the  part 
of  the  decedent,  whereby  he  adheres  to  what  he  has  formerly 
shrunk  from  and  rejects  what  he  has  formerly  loved,  is  an 
indication  of  and  may  be  ascribed  to  an  unnatural,  morbid 
and  unsound  condition  of  mind. 
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Answer :  This  point  is  refused  ;  exception.*^ 

7.  Unsoundness  of  mind,  evinced  by  a  revolution  in  charac- 
ter, may  co-exist  with  an  apparent  use  of  the  faculties  in  many 
respects. 

Answer :  This  point  is  refused ;  exception." 

8.  That  when  the  faculties  of  a  man  predisposed  to  mental 
disorder  by  inheritance,  have  been  by  long-continued  indul- 
gence in  the  sexual  passions  and  protracted  alcoholism,  reduced 
to  such  a  condition  as  described  by  the  witnesses  who  saw  Dr. 
Ruddach  at  the  Pennsylvania  Hospital,  it  should  require  very 
strong  and  satisfactory  evidence  to  convince  a  jury  that  he 
could  recover  his  senses  sufficiently  to  make  a  will  within  a 
period  of  less  than  eighty  days. 

Answer :  This  point  is  refused,  except  as  answered  in  the 
general  charge.^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  on  both 
issues.     A  rule  for  a  new  trial  having  been  discharged,  judg- 
ment was  entered,  when  the  defendants  took  this  writ,*  speci- 
fying that  the  court  erred : 
1,  2.  In  the  refusal  of  defendants'  offers.*  • 
8,  4.  In  the  answers  to  plaintiff's  points.^  * 
6-18.  In  the  answers  to  defendants'  points.*  *"  *' 
14.  In  the  predominance  given  to  the  plaintiffs  testimony,  and 
in  virtually  ignoring  and  passing  by  the  defendants'  evidence, 
and  particularly  in  reading  Messrs.  Sylvester's  testimony  to  the 
jury,  and  the  stress  laid  upon  it. 

16-17.  In  the  portions  of  the  charge  embraced  in  []**••  *'' 

18.  In  the  answer  to  plaintiff's  point.^ 

19.  In  the  portion  of  the  charge  embraced  in  [  ]  ** 

Mr,  Richard  L,  Ashhurst  and  Mr,  F,  Carroll  Brewster  (with 
them  Mr,  Bradbury  Bedell^  Mr,  Henry  F.  Hepburn  and  Mr. 
Charles  Beasten)^  for  the  plaintiffs  in  error : 

(1.)  Upon  the  questions  raised  by  the  first  and  second  as- 
signments, counsel  cited :  1  Wharton  on  Ev.,  §§  196, 197 ;  2 
Wharton  on  Ev.,  §§  647,  702,  703 ;  Wain  v.  PhUadelphia,  99 
Pa.  880;   Williams  on  Executors,  24;  Tyrrell  v.  Jenner,  2 

•See  Reichenbach  v.  Ruddach,  121  Pa.  18. 
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Hag.  84 ;  Baxter  v.  Abbott,  7  Gray  71.  (2.)  Upon  the  ques- 
tions raised  by  the  third,  fourth,  seventh,  thirteenth,  seven- 
teenth and  eighteenth  assignments,  counsel  cited:  Collinson 
on  Lunacy,  65 ;  Shelford  on  Lunacy,  275 ;  Swinburne  on  Wills, 
§§  3,  6, 7 ;  Williams  on  Executors,  17-30 ;  Ray's  Med.  J.,  c.  14, 
§§  230,  246;  Jarman  on  Wills,  c.  3;  Harden  v.  Hays,  9  Pa. 
151;  Leech  v.  Leech,  21  Pa.  69;  Boyd  v.  Boyd,  66  Pa.  292; 
Landis  v.  Landis,  1  Gr.  248;  Daniel  v.  Daniel,  39  Pa.  193; 
Hix  V.  Whittemore,  4  Met.  546  ;  Gardner  v.  Gardner,  22  Wend. 
626  (34  Am.  Dec.  340) ;  (3.)  Upon  the  questions  raised  by  the 
fifth,  sixth,  eighth,  ninth,  tenth,  eleventh  and  twelfth  specifi- 
cations, counsel  cited :  Parrish  v.  Parrish,  41  Barb.  274 ;  Whar- 
ton &  StiUe's  Med.  J.,  §  28,  n.  W ;  Tawney  v.  Long,  76  Pa. 
110 ;  Wilson  v.  Mitchell,  101  Pa.  495 ;  Leech  v.  Leech,  21  Pa. 
67 ;  Daniel  v.  Daniel,  39  Pa.  209 ;  Dr.  Ray's  Report  in  note  to 
Pidcock  V.  Potter,  68  Pa.  353.  (4.)  Upon  the  questions  raised 
by  the  fourteenlii,  fifteenth,  sixteenth  and  nineteenth  specifi- 
eations,  counsel  cited:  McTaggart  v.  Thompson,  14  Pa.  155  ; 
Burke  v.  Maxwell,  81  Pa.  139 ;  Washington  Mut.  Fire  Insur- 
ance Co.  V.  Rosenberger,  3  W.  N.  16 ;  Penna.  Canal  Co.  v. 
Harris,  101  Pa.  80 ;  Reber  v.  Herring,  115  Pa.  599. 

Mr.  Alex,  Simpson^  Jr,^  for  the  defendant  in  error : 
(1.)  Upon  the  questions  raised  by  the  first  and  second  as- 
signments, counsel  cited :  Clark  v.  Trinity  Church,  5  W.  &  S. 
266  ;  Sitler  v.  Gehr,  105  Pa.  677;  Smith  v.  Araenal  Bank,  104 
Pa.  518.  (2.)  In  considering  the  third  assignment,  counsel 
cited :  First  N.  Bank  v.  Wirebach,  106  Pa.  37 ;  Aurentz  v.  An- 
derson, 3  Pittsb.  310 ;  Wharton  &  Stille's  Med.  J.,  §  61 ;  Mc- 
Masters  v.  Blair,  29  Pa.  298 ;  Carpenter  v.  Carpenter,  8  Bush 
(Ky.)  283;  Achey  v.  Stephens,  8  Ind.  411;  Turner  v.  Rusk, 
53  Md.  66 ;  Redfield  on  Wills,  92-3  ;  Gardner  v.  Gardner,  22 
Wend.  526  (34  Am.  Dec.  340)  ;  1  Jarman  on  Wills,  5th  Amer. 
ed.  97,  note  c. ;  Townshend  v.  Townshend,  7  Gill  10 ;  Wil- 
liams on  Executors,  6th  Amer.  ed.,  34 ;  Hix  v.  Whittemore, 
4  Met.  545.  (3.)  Upon  the  fourth  specification,  counsel  cited : 
McMahon  v.  Ryan,  20  Pa.  329 ;  Eckert  v.  Flowry,  43  Pa.  46 ; 
Thompson  v.  Kyner,  65  Pa.  368 ;  Tawney  v.  Long,  76  Pa.  106 ; 
Wainwright's  App.,  89  Pa.  220;  Wilson  v.  Mitchell,  101  Pa- 
495.     (4.)  Upon  tJie  fifth  and  sixth  assignments,  counsel  cited : 
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McMasters  v.  Blair,  29  Pa.  298 ;  Stevenson  v.  Stevenson,  88 
Pa.  469.  Upon  the  fourteenth  assignment,  counsel  cited: 
Johnston  v.  Commonwealth,  85  Pa.  64 ;  Thompson  v.  K3mer, 
66  Pa.  874 ;  Pennypacker  v.  Pennypacker,  7  Cent.  R.  632. 

Opinion,  Mr.  Justice  Gbben  : 

The  record  of  the  hospital  for  the  insane  contained  an  entry 
which  indicated  that  the  testator's  father  was  admitted  in  1849 
to  the  hospital,  because  of  intemperance  continued  for  six 
months,  and  that  he  was  affected  with  melancholia  resulting 
from  intemperance.  As  there  was  no  proof,  and  no  offer  of 
proof,  that  this  species  of  melancholia  is  hereditaiy,  we  cannot 
see  the  relevancy  of  the  record  entry.  It  may  be,  or  it  may 
not  be,  that  this  form  of  mental  affection  is  transmissible  by 
inheritance,  but  we  cannot  assume  that  it  is,  in  the  absence  of 
proof,  and  therefore  the  jury  would  not  have  been  justified  in 
inferring  it  had  the  entry  been  admitted.  The  first  and  second 
assignments  of  error  are  not  sustained. 

The  plaintiff's  fourth  point  was  affirmed  without  qualifica- 
tion. The  first  clause  of  the  point  declared  that  there  was  no 
sufficient  evidence  of  general  insanity  of  the  decedent,  and  the 
conclusion  expressed  in  the  second  and  last  t^lause,  was,  that 
therefore  the  burden  of  proof  was  on  the  defendants  to  show 
mental  unsoundness  at  the  very  moment  of  execution.  An 
unqualified  affirmance  of  the  whole  point  was  a  positive  direc- 
tion to  the  jury  that  the  evidence  was  insufficient  to  show 
general  insanity.  In  view  of  the  large  amount  and  serious 
chai-acter  of  the  testimony  given  by  the  defendants,  as  to  the 
testator's  mental  condition  shortly  anterior  to  the  making  of 
the  will,  particularly  during  the  summer  of  1884,  when  he  be- 
came an  inmate  of  the  insane  asylum,  we  think  it  was  going 
too  far  to  say  there  was  absolutely  no  evidence  of  a  gen- 
eral insanity  sufficient  for  the  consideration  of  the  jury.  The 
answer  should  have  been  qualified  so  as  to  subject  the  testi- 
mony to  the  action  of  the  jury,  and  that  if  it  failed  to  satisfy 
them  that  there  was  a  condition  of  general  insanity  at  any 
time  before  the  will  was  made,  then  the  burden  of  proof  as  to 
the  testator's  condition  at  the  time  of  execution  was  on  the  de- 
fendants. We  feel  obliged  to  sustain  the  third  assignment  of 
error. 
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The  fourth  assignment  is  not  sustained,  as  it  is  oertainlj 
true  that  the  unsoundness  of  mind  or  undue  influence  which 
will  defeat  a  will,  must  have  been  operative  at  the  time  the 
wiU  was  executed. 

We  do  not  sustain  the  fifth  assignment  because  we  think 
the  defendants'  first  point  is  an  overstatement  of  the  essentials 
of  testamentary  capacity.  It  is  certainly  not  the  law  that  the 
testator  must  be  capable  of  appreciating,  and  knowing,  and  re- 
membering, and  calling  to  mind  the  value  and  extent  of  his 
property  at  the  time  of  executing  his  will.  The  language  of 
the  point  is  exceedingly  broad.  Literally  it  means  that  there 
must  be  an  ability  to  remember  and  call  to  mind  all  the  items 
of  his  property,  and  also  to  know  and  appreciate,  as  well  as  to 
remember,  the  value  of  each  item  or  at  least  each  subject  of 
ownership,  in  order  that  the  tostator  may  reach  the  standard 
of  the  point.  Persons  having  a  large  and  diversified  estate 
would  be  practically  incapacitated  from  testacy,  if  so  severe 
and  exacting  a  standard  as  this  were  established.  We  question 
whether  there  is  any  improvement  in  the  definition  of  testamen- 
tary capacity  upon  that  given  by  Judge  King  in  1858  in  the 
case  of  Leech  v.  Leech,  21  Pa.  69,  to  wit :  ^^  A  disposing  mind 
and  memory,  in  the  view  of  the  law,  is  one  in  which  the  testa- 
tor is  shown  to  have  had,  at  the  making  and  execution  of  a 
last  will,  a  full  and  intelligent  consciousness  of  the  nature  and 
effect  of  the  act  he  was  engaged  in ;  a  full  knowledge  of  the 
property  he  possessed;  an  understanding  of  the  disposition 
he  wished  to  make  of  it  by  the  will,  and  of  the  persons  and 
objects  he  desired  to  participate  in  his  bounty."  This  descrip- 
tion of  testamentary  capacity  has  been  many  times  approved 
and  never  questioned.  While  modifications  of  it  may  be 
needed  in  particular  cases  to  meet  particular  facts  developed, 
it  contains  all  the  substance  of  a  correct  general  definition,  and 
may  at  all  times  be  expounded  to  juries  as  a  guide  to  them  in 
their  deliberations  with  entire  safety. 

The  second  point  of  the  defendants  should,  we  think,  have 
been  affirmed.  We  see  no  objection  to  its  postulates  just  as 
they  are  stated.  Nor  is  the  point  in  any  degree  involved  or 
obscure.  It  is  drawn  with  much  care,  with  clearness  of  ex- 
pression, and  with  entire  accuracy  as  to  its  legal  truth.  Thus, 
considering  it  in  detail,  it  is  certainly  true  that  it  requires  less 
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undue  influence  and  less  fraud  to  procure  a  will  unlawfully 
from  a  person  of  weak  and  impaired  intellect,  than  from  a  per- 
son in  full  mental  vigor.  It  is  equally  true  that  the  jury,  in 
determining  the  question  of  fraud  and  undue  influence,  may 
take  into  consideration  the  state  and  condition  of  mind  of  the 
testator  at  the  time  of  executing  his  will,  the  condition  and 
relative  situation  of  the  testator  and  the  plaintiff,  the  situa- 
tions, surroundings,  and  condition  of  the  testator  himself,  the 
nature  and  extent  of  his  property,  and  all  the  circumstances 
under  which  the  will  was  made,  and  the  provisions  of  the  will 
itself. 

In  illustration  of  the  propriety  of  this  point  it  cannot  be 
overlooked  that,  while  the  plaintiff  was  in  fact  the  testator's 
wife  when  the  will  was  made,  she  was  in  all  probability  his 
mistress  up  to  that  time  and  for  several  years  before.  He  so 
declared  her  to  be  in  her  presence  and  without  contradiction 
from  her,  to  the  witness,  James  T.  Thompson,  and  to  the  wit- 
ness Broughton,  he  said  she  had  been  his  mistress  for  thirteen 
years.  In  addition  to  this,  the  entirely  unconti-adicted  evi- 
dence as  to  the  manner  in  which  they  lived  together,  was 
highly  persuasive,  indeed  quite  convincing,  that  this  was  their 
true  relation.  The  circumstances,  both  of  the  marriage  and 
the  will,  were  also  of  a  very  unusual  and  gravely  important 
character  as  affecting  the  very  question  of  undue  influence. 
The  marriage  took  place  on  November  13,  1884,  the  will  giv- 
ing all  the  property  of  the  testator  to  the  plaintiff  was  executed 
on  November  16th,  and  on  the  16th  he  died.  At  the  time  of 
the  marriage  he  was  confined  to  his  bed,  as  he  was  also  when 
the  will  was  made,  with  the  last  and  fatal  sickness  of  which  he 
died  the  next  day.  It  was  literally  a  death-bed  marriage,  and 
a  death-bed  will.  That  he  was  in  an  extremely  enfeebled  con- 
dition of  body  was  the  undisputed  testimony  of  all. 

That  he  was  also  extremely  enfeebled  in  mind  was  alleged 
by  the  defendants,  and  that  allegation  was  supported  by  a 
great  mass  of  entirely  disinterested,  and,  much  of  it,  highly 
intelligent,  and  some  of  it  highly  skilled  testimony.  A  very 
great  number  of  distinct  acts,  transactions,  facts,  declarations, 
and  conversations  done  and  uttered  by  the  deceased,  which 
were  quite  inconsistent  with  his  mental  soundness,  were  given 
in  evidence,  and  might  have  been  received  and  acted  upon  un- 
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favorably  to  the  will  by  any  jury  engaged  in  the  trial  of  that 
question.  The  testator  had  made  a  will  only  a  few  months 
before,  when  he  was  certainly  in  a  better  condition  both  of 
mind  and  body,  in  which  not  a  dollar  of  his  estate  was  given 
to  the  plaintiff,  a  large  part  was  given  to  a  charity,  and  the 
remainder  to  relatives  and  friends.  That  will  was  the  result 
of  his  personal  dictation,  and  without  doubt  embodied  his 
wishes  with  certainty.  It  is  also  a  fact  of  importance  that  his 
estate  was  quite  large,  probably  more  than  $100,000  in  value. 
It  was  a  fact  entirely  undisputed  that  the  testator  had  for 
many  years  indulged  in  the  excessive  use  of  alcoholic  stimu- 
lants and  in  excessive  venery.  The  plaintiff's  principal  medi- 
cal witness.  Dr.  Price,  who  attended  him  during  his  last 
illness  and  for  some  months  before,  was  asked:  *^Q.  What 
induced  you  to  think,  the  first  you  saw  of  him,  that  his  disease 
was  incurable?  A.  Simply  from  his  history,  a  long  life  of 
drinking  and  debauchery." 

It  ia  not  necessary  to  review  the  testimony  on  this  subject. 
It  abounds  with  the  usual  disgusting  details  of  a  life  of  gross 
intemperance,  profligacy,  and  sensuality.  The  results  arrived 
in  due  time.  In  the  summer  of  1884  he  was  taken  to  St. 
Joseph's  Hospital  for  a  time,  and  after  that  to  Eirkbride's  In- 
sane Asylum  where  he  remained  for  several  days.  Dr.  Jonea, 
who  was  for  many  years  in  charge  of  the  male  department  of 
that  institution  and  saw  him  and  treated  him  while  there,  tes- 
tified, that  he  was  in  a  state  of  dementia  with  delusions.  When 
asked  to  explain  what  he  meant  by  this  he  said :  ^'  It  is  a  state 
of  great  weakness  of  mind.  It  is  the  condition  into  which  most 
insane  patients  ultimately  sink,  in  which  there  is  a  loss  of  rear 
son,  intelligence,  and  a  weakening  in  short  of  all  the  mental 
faculties."  This  was  from  August  27th  to  September  2, 1884, 
less  than  three  months  before  his  death." 
.  The  foregoing  being  a  very  brief  mention  of  a  part  of  the 
facts,  either  undisputed  or  very  well  supported  by  affirmative 
testimony,  the  matters  of  which  the  defendants'  second  point 
was  predicated  brought  them  conspicuously  and  compactly 
together,  and  required  their  submission  for  the  consideration 
of  the  jury.  Thus,  the  point  asked  an  instruction  that  the 
jury  might  take  into  consideration  ^^  the  state  and  condition  of 
mind  of  the  testator "  at  the  time  of  making  the  will,  '^  the 
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condition  and  relative  situation  of  the  testator  and  the  plaint- 
iff, the  situations,  surroundings,  and  conditions  of  the  testator 
himself,  the  nature  and  extent  of  his  property,  all  the  circum- 
stances under  which  the  will  was  made  and  the  provisions  of 
the  will  itself."  Most  certainly  all  of  these  matters  were  en- 
tirely, indeed,  eminently,  proper  to  be  considered  by  the  jury, 
in  determining  the  question  of  undue  influence. 

The  marriage  was  suggested  by  another  and  not  by  the  tes- 
tator ;  it  was  contracted,  and  the  will  was  made  in  the  house 
of  the  sole  beneficiary,  as  to  whom  the  defendants  had  a  per- 
fect right  to  argue,  and  ask  for  a  finding,  that  she  was  the  tes- 
tator's mistress  up  to  the  moment  she  became  his  wife.  In  the 
case  of  Dean  v.  Negley,  41  Pa.  312,  we  held  that  the  mere  fact 
of  the  unlawful  relation  of  mistress  to  a  testator  was  enough 
to  justify  an  inference  of  undue  influence,  and  that  fact,  to- 
gether with  the  fact  of  the  devise  to  her  children,  would  be 
enough,  to  justify  a  verdict  against  the  validity  of  the  will. 
During  the  largest  part,  nearly  all,  of  the  period  of  the  inti- 
macy between  the  testator  and  the  plaintiff,  she  was  the  wife 
of  another  man  from  whom  she  was  separated,  but  not  divorced. 
If  there  was  unlawful  intercourse  between  them  it  was  adul- 
terous, and  comes  directly  within  the  terms  of  the  decision  in 
Dean  v.  Negley.  Added  to  that  was  the  fact,  that  by  the 
terms  of  the  will,  made  almost  in  the  article  of  death,  in  her 
house,  within  her  custody,  and  substantially  in  her  presence, 
drawn  by  a  person  who  was  at  least  a  stranger  to  the  testator, 
the  whole  estate  of  the  testator  was  given  to  the  plaintiff  to 
the  exclusion  of  all  his  i-elatives  and  of  the  deserving  charity, 
who  had  been  the  sole  objects  of  his  bounty  in  his  former  will. 
This  circumstance  was  considered  of  importance  in  the  case 
of  Rudy  V.  Ulrich,  69  Pa.  177,  commenting  upon  Dean  v.  Neg- 
ley. While  in  the  present  case  the  fact  that  a  marriage  had 
taken  place  prior  to  the  will  relieves  the  plaintiff  from  the 
most  serious  risks  which  she  would  have  encountered  under 
Dean  v.  Negley,  it  does  not  relieve  the  testamentary  act  from 
the  imputation  of  a  continuance  and  a  present  exertion  of  an 
undue  influence,  if  the  jury  in  view  of  all  the  facts  of  the  case 
inclined  to  such  a  belief.  But  from  this  opportunity  they  were 
practically  excluded  by  the  refusal  of  the  court  to  affirm  the 
second  point  of  the  defendants.  We  think  the  point  should 
Vol.  cxxvn — 38 
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have  been  affirmed  just  as  it  stood,  and  therefore  sustain  the 
sixth  assignment  of  error. 

In  one  sense  the  first  of  Mr.  Ashhurst's  points  is  true,  because 
it  includes  the  idea  that  the  testator,  although  previously  in- 
competent, had  become,  and  was,  mentally  capable  at  the  time 
of  executing  the  will,  and  regarded  in  that  manner  the  point 
is  certainly  correct.  Yet  the  point  is  so  drawn  that  it  might 
well  mislead  a  judge  into  the  supposition  that  its  real  meaning 
was,  that  if  at  any  one  time  in  the  testator's  previous  life  he 
had  become  temporarily  incompetent,  no  matter  how  briefly, 
the  whole  burden  of  proving  a  subsequent  recovery  and  a  ca- 
pacity at  the  time  of  execution  rested  upon  the  proponent. 
This  is  certainly  not  the  law ;  and,  because  we  would  not  re- 
verse on  the  ground  alone  of  this  one  refusal,  we  will  not  say 
there  was  error  in  I'ef using  the  point  in  the  language  in  which 
it  was  framed.     The  seventh  assignment  is  not  sustained. 

The  eighth  assignment  is  not  sustained  because  while  the 
point  was  abstractly  true  there  are  no  facts  in  the  case  which 
make  it  applicable. 

We  cannot  sustain  the  ninth  assignment  because  the  first 
two  clauses  of  the  point  which  it  covers  are  too  strongly  stated, 
and  the  point  was  simply  refused  as  an  entirety.  It  is  not  le- 
gally true  that  one  who  has  merely  "  given  indications  of  men- 
tal unsoundness  "  is  not  at  liberty  to  do  what  he  likes  with  his 
own,  or  that  in  such  case  every  sign  of  partiality  or  injustice 
must  be  viewed  with  strong  suspicion.  Persons  may  easily 
give  "  indications  "  of  insanity  without  in  reality  being  insane, 
and  they  cannot  be  charged  with  testamentary  incapacity  for 
so  unsubstantial  a  reason  as  that.  Dr.  Ray's  report  in  Pidcock 
V.  Potter,  68  Pa.  353,  is  not  the  opinion  of  the  court. 

We  cannot  sustain  the  tenth  and  eleventh  assignments  be- 
cause the  points  which  they  cover  are  not  sufficiently  certain 
or  specific  to  justify  the  affirmance  of  either.  The  change  of 
character  spoken  of  may  be  from  bad  to  good,  and  certainly 
such  a  change  cannot  be  regarded  as  indicating  mental  aberra- 
tion of  any  kind. 

The  twelfth  assignment  is  sustained  because  the  point  to 
which  it  refers  is  entirely  correct  and  should  have  been  af- 
firmed just  as  it  stood. 

The  point  covered  by  the  thirteenth  assignment  is  not  a  legal 
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proposition,  nor  is  its  deduction  an  inference  of  law  from  the 
facts  of  which  it  is  predicated.  The  law  cannot  know  whether 
it  would  require  very  strong  and  satisfactory  evidence  to  con- 
vince a  jury  that  a  man,  conditioned  as  the  testator  was  de- 
scribed by  witnesses  to  be  at  the  Pennsylvania  Hospital,  "could 
recover  his  senses  suflBciently  to  make  a  will  within  a  period  of 
less  than  eighty  days."  The  jury  alone  could  know  what  their 
conception  was  as  to  Dr.  Ruddach's  mental  condition  when  at 
the  hospital,  and  they  only  could  know  how  much  and  what 
kind  of  testimony  could  remove  their  impressions  upon  that 
subject  at  any  particular  time.  We  do  not  see  what  relevan- 
cy or  legal  propriety  there  is  in  suggesting  a  period  of  eighty 
days  as  a  possible  limit  within  which  a  radical  change  of  mental 
condition  could  not  take  place,  when  there  was  abundance  of 
testimony  as  to  what  his  actual  condition  was  at  the  end  of 
that  period,  and  ample  opportunity  to  deliver  direct  testimony 
on  that  subject.  The  idea  of  the  point  seems  to  be  to  substi- 
tute a  theoretical  inference  as  to  what  the  testator's  condition 
ought  to  be,  or  might  be  expected  to  be,  at  a  given  time,  for 
specific  evidence  as  to  what  it  actually  was.  Courts  have 
nothing  to  do  mth  declaring  propositions  such  as  this,  and  the 
point  was  properly  refused. 

The  fourteenth  assignment  is  of  much  more  importance  and 
we  think  it  is  sustained.  Of  course  when  the  learned  court 
below  selected  the  testimony  of  two  witnesses  on  one  side 
upon  one  subject,  and  read  it  at  much  length  to  the  jury,  it 
would  naturally  be  inferred  by  the  jury,  that  in  the  opinion  of 
the  court  that  testimony  was  of  controlling  importance ;  and 
when  there  was  an  entire  omission  to  read  any  of  the  evidence 
on  the  other  side  having  a  contrary  tendency,  they  would  natu- 
rally consider  that  in  the  opinion  of  the  court  such  opposing 
testimony  was  of  no  efficacy  and  was  not  entitled  to  any  con- 
sideration from  them.  If  the  testimony  upon  one  side  of  a 
controverted  question  of  fact  is  made  prominent  and  conspicu- 
ous in  the  charge,  common  fairness  requiies  that  equal  promi- 
nence should  be  given  to  opposing  testimony  having  a  contrary 
tendency.  A  careful  reading  of  the  charge  impels  us  to  say 
that  we  think  it  amenable  to  the  criticism  of  this  assignment. 
Though  there  was  much  statement  and  considerable  argument, 
in  the  charge,  of  the  testimony  favorable  to  the  plaintiff,  and 
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of  the  theories  upon  which  her  side  of  the  case  was  submitted, 
we  do  not  discover  the  least  allusion  to  the  great  bulk  of  the 
defendants'  testimony,  and  only  an  allusion  to  the  testimony 
of  Dr.  S.  Preston  Jones,  who  testified  in  the  most  emphatic 
manner,  giving  reasons  which  seem  to  be  of  grave  importance 
and  founded  upon  ample  observations,  for  the  conclusions 
which  he  reached  apd  announced.  But  there  was  beside  all 
this  a  great  amount  of  testimony  to  specific  acts,  conversations, 
and  declarations  of  the  testator,  indicating  not  merely  a  weak 
but  a  disordered  mind,  established  by  what  seems  to  be  entirely 
credible  testimony,  and  to  all  or  any  of  this  there  is  not  the 
slightest  allusion  in  any  part  of  the  charge.  There  was  consid- 
erable testimony  that  the  testator  was  subject  to  delusions  of 
an  extraordinary  and  absurd  character,  but  no  reference  to  any 
of  it  was  made  in  the  charge.  There  was  much  testimony  as 
to  his  excessive  use  and  abuse  of  intoxicating  liquors,  and  the 
effect  thus  produced  both  upon  his  mind  and  body.  The  only 
reference  in  the  charge  to  this  branch  of  the  defendants'  testi- 
mony is  the  following :  "  That  Dr.  Ruddach  was  for  years  a 
man  addicted  to  drink  and  lust  is  undoubted ;  but  that  fact 
alone  would  not  necessarily  incapacitate  him  from  making  a 
will.  If  all  the  people  who  drink  liquor  and  are  fond  of  wom- 
en, are  held  to  be  incapable  of  making  a  will,  I  am  afraid  a 
great  many  people  would  die  intestate."  That  such  a  remark 
as  this  might  be  made  with  propriety  in  a  case  where  the  testi- 
mony showed  nothing  but  an  occasional  indulgence  in  liquor 
or  sexual  intercourse,  may  not  be  questioned,  but  to  dispose  in 
this  way  of  the  entire  mass  of  the  testimony  in  this  case,  on 
these  subjects,  showing  such  a  complete  breaking  down  of  the 
testator's  physical  powers  and  a  very  serious  impairment  of  the 
powers  of  his  mind,  was  not  in  our  opinion  an  adequate  or  a 
correct  treatment  of  the  testimony. 

Edward  Lynch,  an  attendant  at  Kirkbride's,  described  his 
condition  thus:  "He  was  very  peculiar;  more  so  than  any 
patient  I  had  seen  thei-e.  His  mind  was  entirely  gone ;  one 
time  he  admitted  to  me  he  had  been  a  doctor,  and  that  is  the 
only  thing  I  could  get  from  him.  He  was  incoherent,  and  he 
was  full  of  delusion.  I  heard  him  say  once  that  there  had 
been  men  all  around  him  going  to  shoot  him — ^men  all  around 
his  room — and  he  used  to  get  very  noisy  in  his  talk.     He  ap- 
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peared  to  have  imaginary  objects  before  him  all  the  time." 
Strawbridge,  a  watchman  at  the  same  place,  said :  '*  His  talk 
was  at  times  loud  and  incoherent;  at  times  he  acted  more  like 
a  man  frightened  and  in  fear  of  something,  seeming  to  shrink 
from  some  possible  enemy,  deprecating  or  apprehending  some 
injury,  and  he  would  make  such  noises  or  exclamations  as 
would  indicate  fear  or  dread."  After  he  left  Kirkbride's  in 
the  latter  part  of  September,  1884,  he  was  staying  at  the  Del- 
aware Hotel.  Hugh  Jones,  the  proprietor,  after  describing 
some  of  his  peculiarities,  said :  "  He  required  exercise,  and  he 
would  sit  there  from  morning  to  night  in  a  chair  taking  no 
exercise,  and  I  would  say  to  him,  '  Doctor,  why  don't  you  go 
out  and  take  exercise?'  He  said,  '  I  am  afraid ;  don't  you  see 
those  fellows  watching  me.  The  moment  I  go  out  they  will 
arrest  me.'  I  tried  to  convince  him  there  was  no  person  there 
to  disturb  him,  but  I  could  not."  The  same  witness  further 
testified :  "  I  recollect  one  day,  he  put  his  hand  in  his  panta- 
loons pocket  and  pulled  out  I  should  judge  from  two  dollars 
to  foui*  dollars  in  silver,  but  I  do  not  know  exactly  the  amount, 
and  he  said  to  me,  '  Mr.  Jones,  this  is  all  the  money  I  have  in 
the  world.  I  must  get  something  to  do  or  I  will  starve.'  He 
was  very  much  distressed.  I  tried  to  convince  him  it  was  a 
fallacy  but  I  did  not  succeed."  Dr.  S.  Preston  Jones,  the 
physician  in  charge  at  Kirkbride's,  said :  "  He  was  stupid  and 
dull.  I  could  get  no  responsive  replies  from  him  to  my  ques- 
tions. He  could  not  give  me  any  account  of  his  feelings,  or 
tell  me  anything  about  himself,  who  he  was,  where  he  was 

and  so  on I  then  observed  him  for  the  next  two  or 

three  days  more  closely  or  quite  closely,  and  became  satisfied 
he  was  of  unsound  mind."  Plumley,  another  witness,  testified 
after  giving  many  other  facts  and  particulars,  as  follows: 
"  Q.  Toward  the  last,  when  he  became  weaker,  was  he  harder 
to  manage  by  Mrs.  Dixon,  or  was  he  more  easily  managed  by 
her?  A.  He  was  easier  managed.  Q.  Explain  how  that  was. 
A.  All  she  would  have  to  do  would  be  to  say  to  him  when  he 
wanted  to  do  anything,  '  Will,  you  must  not  do  that,'  and  he 
would  drop  like  a  child.     It  made  no  diflference  what  it  was." 

"  Q.  What  did  he  say  about  wanting  you  to  bury  him, 

how  would  he  express  himself  about  it?  A.  He  said  that  he 
was  poor — ^that  he  had  nothing,  that  they  had  got  every  cent 


Digitized  by 


Google 


698  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

of  his  money,  that  they  had  got  all  he  had  and  he  wanted  me 
.  to  bury  him."     This  was  when  he  was  fast  in  bed  shortly  be- 
fore his  death. 

These  are  a  very  few  of  the  matters  in  evidence  as  to  his 
mental  and  physical  condition.  Other  delusions  and  other 
facts  were  shown  tending  to  establish  the  effect  of  his  habits 
of  dissipation  and  debauchery  upon  his  mind  and  body,  and 
they  were  far  too  numerous  in  the  aggregate,  and  of  too  serious 
a  character,  to  be  passed  over  with  so  slight  a  reference  in  the 
charge  as  heretofore  stated.  A  large  amount  of  expert  testi- 
mony was  given  by  physicians  of  experience,  character,  and 
ability,  on  behalf  of  the  defendants.  It  was  all  disposed  of  in 
the  charge  by  repeating  a  remark  of  Dr.  Price,  the  plaintiffs 
medical  witness,  that  he  had  no  doubt  the  defendants*  medical 
witnesses  were  competent  to  give  an  opinion  if  they  had  seen 
Dr.  Ruddach,  but  given  as  it  was,  he  did  not  think  it  worth  a 
fig.  Such  a  treatment  of  that  testimony  by  the  court  in  charg- 
ing the  jury  would  naturally  lead  the  jury  to  treat  it  in  the 
same  way.  The  writer  has  read  that  testimony  and  feels 
obliged  to  say  that  it  was  entitled  to  a  far  more  serious  con- 
sideration. A  long  hypothetical  question,  embodying  the  facts 
in  evidence,  was  propounded  to  the  medical  witnesses.  All 
of  them  expressed  the  opinion  that,  upon  the  facts  stated  in 
the  question.  Dr.  Ruddach  was  of  unsound  mind  with  scarce 
a  possibility  of  recovery  at  the  time  the  will  was  made.  Dr. 
Wood,  one  of  these  witnesses,  being  asked  to  state  his  reasons 
for  his  opinion  said :  '•^  In  the  first  place  the  history  is  plain  of 
a  long  continued  and  excessive  abuse  of  alcohol  and  of  venery 
— causes  which  lead  to  mental  deterioration  and  may  lead  to 

absolute  dementia,  or  loss  of  mental  power The  sjnnp- 

toms  were  in  a  word  those  of  chronic  alcoholic  dementia  at 
that  time,  and  were  clearly  not  those  of  acute  alcoholic  poison- 
ing, or  of  delirium  tremens.  The  history  of  the  case  during 
the  man's  stay  in  the  Pennsylvania  Hospital  is  clearly  that  of 
chronic  alcoholic  insanity  with  dementia.  The  history  of  the 
case  so  far  as  it  is  afforded  after  that  time  is,  that  during  his 
stay  in  the  hotel  the  characteristic  symptoms  of  alcoholic  de- 
mentia were  present  and  those  of  delirium  tremens  certainly 
not  at  all.  Such  a  state  I  believe  could  scarcely  be  recovered 
from,  even  if  it  had  lasted  but  for  a  few  days.     Having,  how- 
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ever,  lasted  for  a  succession  oiE  weeks  and  the  man  dying  a  few 
months  afterwards,  or  a  short  time  afterwards,  it  is  almost 
impossible  there  should  be  a  recovery  with  mental  capacity." 

Some  idea  of  the  extent  of  the  testator  s  habit  of  drinking  is 
conveyed  by  the  testimony  of  one  of  the  saloon  keepers.  He 
was  asked :  "  Q.  During  the  last  year  of  his  life  how  frequently 
do  you  suppose  he  would  take  drinks  at  your  place  a  day  ? 
A.  I  could  safely  say  twenty.  Q.  Do  you  mean  to  say  that 
he  would  average  twenty  a  day  ?  A.  Yes,  and  I  guess  a  great 
many  more  than  that.  I  am  positive  of  twenty.  Q.  What 
kind  of  liquors  did  he  drink  ?  A.  Whiskey  and  champagne. 
Q.  Was  he  in  the  habit  towards  the  latter  part  of  the  time  of 
getting  whiskey  at  your  place  for  nights  ?  A.  Yes,  sir ;  he  al- 
wajrs  used  to  take  a  small  flask  home  with  him  on  a  night, 
saying  that  he  couldn't  sleep  without  it.  Q.  What  would  he 
put  in  it?  A.  Whiskey."  When  it  is  considered  that  this 
was  only  one  of  the  places  he  visited,  it  is  not  difficult  to  un- 
derstand the  effects  which  resulted  upon  the  testator's  mental 
and  physical  condition. 

We  have  made  these  few  references  to  the  testimony  simply 
to  illustrate  what  seems  to  us  the  incomplete  character  of  the 
charge  of  the  court  in  dealing  with  the  case.  In  Burke  v. 
Maxwell,  81  Pa.  139,  the  present  Chief  Justice  in  delivering 
the  opinion  said :  "  When  there  is  sufficient  evidence  upon  a 
given  point  to  go  to  the  jury,  it  is  the  duty  of  the  judge  to 
submit  it  calmly  and  impartially.  And  if  the  expression  of  an 
opinion  upon  such  evidence  becomes  a  matter  of  duty,  under 
the  circumstances  of  the  particular  case,  great  care  should  be 
exercised  that  such  expression  should  be  so  given  as  not  to 
mislead,  and  especially,  that  it  should  not  be  one  side(^  The 
evidence,  if  stated  at  all,  should  be  stated  accurately,  as  well 
that  which  makes  in  favor  of  a  party  as  that  which  makes 
against  him."  In  the  case  of  McTaggart  v.  Thompson,  14  Pa. 
149,  we  said :  "  In  addition,  the  defendants  have  just  reason  to 
complain  of  the  one-sided  character  of  the  charge.  It  is  ob- 
jectionable because  it  resembles  the  argument  of  the  advocate, 
rather  than  the  impartial  survey  of  the  judge."  In  Penna. 
Canal  Co.  v.  Harris,  101  Pa.  80,  we  said:  "The  main  com- 
plaint is  that  the  case  was  not  justly  and  fairly  submitted  to 
the  jury ;  that  the  evidence  and  theory  of  the  defendant  were 
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fully  and  prominentlj  presented,  and  the  strength  of  the 
plaintifPs  case  was  so  presented  as  not  to  call  their  attention 

to  the  main  points  in  the  plaintiff's  case It  is  error  to 

confine  the  attention  of  the  jury  to  one  view  of  the  case,  where 
there  is  more  than  one  which  they  should  consider."  After 
referring  to  dome  of  the  testimony  given  by  the  plaintiff  the 
opinion  proceeds :  "  If  this  evidence  be  correct  it  should  be 
submitted  to  the  jury  as  having  great  force,  yet  the  evidence 
was  incidentally  referred  to  by  the  judge,  and  in  a  manner  not 
calculated  to  induce  them  to  give  it  a  proper  consideration." 
We  have  so  frequently  held  that  giving  undue  prominence  to 
the  testimony  on  one  side  of  a  case  is  error,  that  a  reference  to 
the  cases  is  unnecessary.  The  fourteenth  and  fifteenth  assign- 
ments are  sustained. 

We  are  not  referred  to  any  testimony  proving  that  no  pro- 
ceedings in  lunacy  were  commenced  against  the  testator  in  his 
lifetime,  and  we  do  not  know  whether  such  was  the  fact  or  not. 
This  being  the  case,  we  think  there  was  no  propriety  in  the 
remarks  of  the  learned  court  upon  that  subject,  winding  up 
with  this  statement  in  regard  to  the  contestants :  "  Their  anx- 
iety about  the  safety  of  his  (testator's)  property  and  their  con- 
cern as  to  the  state  of  his  mind  seem  to  have  commenced  after 
his  death."  Such  a  remark  would  naturally  tend  to  create  a 
prejudice  in  the  minds  of  the  jury  against  the  defendants,  and 
for  that  reason  it  is  out  of  place  in  a  charge.  Even  if  there 
had  been  proof  that  no  proceedings  in  lunacy  were  commenced 
against  the  testator  in  his  lifetime,  we  do  not  think  that  cir- 
cumstance would  be  of  any  weight  in  view  of  the  facts  of  this 
case.  It  is  true  that  in  Irwin  v.  West,  81*  Pa.  157,  it  was  held 
that  the  omission  to  commence  such  proceedings  might  have 
some  weight  to  be  considered  by  the  jury,  but  that  was  said 
with  reference  to  the  facts  of  that  case.  In  the  present  case 
the  testator  had  no  near  relatives — ^no  parents,  no  children,  or 
lineal  descendants — and  nearly  all  of  such  relatives  as  he  had 
lived  out  of  the  state.  His  nearest  relative  in  Pennsylvania, 
W.  A.  Ruddach,  a  cousin  living  at  Norristown,  said  he  did 
not  have  knowledge  of  a  proceeding  in  lunacy,  but  that  he 
thought  there  was  such  a  commission ;  he  had  heard  so  but 
could  not  tell  when.  As  the  testator  was  neither  an  idiot  nor 
a  lunatic,  and  the  worst  effects  of  his  mode  of  life  did  not  be- 
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oome  so  very  serious  until  shortly  before  his  death,  we  do  not 
see  that  the  omission  to  commence  proceedings  was  of  any 
weight  whatever  as  against  the  good  faith  of  the  present  con- 
test over  his  will,  and  in  any  other  point  of  view  such  omission 
was  not  a  proper  subject  of  remark.  We,  therefore,  sustain 
the  sixteenth  assignment  of  error. 

As  to  the  seventeenth  and  eighteenth  assignments,  we  think 
it  altogether  likely  that  the  learned  judge  did  not  mean  to 
convey  the  idea  that  proof  of  incompetency  or  undue  influence 
must  be  positive  as  distinguished  from  circumstantial,  in  the 
character  of  the  testimony  offered,  but  nevertheless  he  did  so 
charge  in  literal  terms,  and  of  course  it  was  error.  There  is 
no  rule  of  law  that  allegations  of  mental  unsoundness  or  undue 
influence  in  feigned  issues  on  wills  must  be  established  by  pos- 
itive evidence,  and  hence  to  say  that  it  must,  in  a  charge  to  a 
jury,  tends  to  give  the  jury  an  erroneous  idea  of  the  quality  or 
character  of  proof  required.  We  are,  therefore,  obliged  to 
sustain  these  assignments. 

We  do  not  think  the  nineteenth  assignment  is  of  any  mate- 
rial consequence  and,  therefore,  do  not  sustain  it.  The  words, 
"overwhelmingly  established,"  in  the  charge  in  relation  to 
Mrs.  Dixon's  conduct  towards  the  testator  are,  perhaps,  too 
strongly  stated,  in  view  of  some  of  the  evidence,  but  the  whole 
subject  is  one  of  very  minor  consequence,  and  we  would  not 
feel  at  liberty  to  reverse  on  that  ground. 

Judgment  reversed  and  a  new  venire  awarded. 


APPEAL  OF  JOSIAH  KISTERBOCK.  Iits  m[ 


[Elbert  v.  Kistbrbook  bt  al.]  25  sc  *339 

FROM  THE   DECREE  OP  THE  COURT  OP  COMMON  PLEAS  NO.   3 
OP  PHILADELPHIA  COUNTY,  IN  EQIHTY. 

Argued  January  11, 1889— Decided  October  7,  1889. 
[To  be  reported.] 

1.  A  certificate  of  stock,  issued  by  a  corporation  having  legal  power  to 
issue  such  certificates,  is  a  continuing  afiirmation  that  the  holder  there- 
in named  is  the  owner  of  the  amount  of  stock  specified,  upon  which  a 
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purchaser  or  pledgee,  dealing  with  the  person  named  in  the  oertifioate 
or  his  assignee,  has  a  right  to  rely  as  against  the  corporation. 

2.  If  upon  the  faith  of  a  regularly  issued  stock  certificate,  a  purchaser  or 
pledgee  of  stock,  which  in  fact  has  been  fraudulently  and  collusively 
issued  by  officers  of  the  corporation,  advances  money  or  parts  with  any- 
thing of  value,  the  corporation  is  bound  by  way  of  estoppel,  to  indem- 
nify him  to  ihe  extent  of  his  expenditure,  against  loss  in  consequence  of 
the  falsity  of  the  certificate.       " 

d.  A  holder  of  such  a  certificate,  who  has  received  it  as  collateral  security 
for  a  pre-existing  debt  from  the  person  in  whose  name  it  was  fraudu- 
lently issued,  being  uninjured  by  the  falsity  of  the  statements  which  it 
contains,  has  no  claim  upon  it  which  he  can  enforce  against  the  corpo- 
ration. 

4.  Such  a  coitificate  is  worthless,  as  a  certificate,  and  gives  no  rights  of 
its  own  force.  A  transfer  thereof  passes  to  the  transferee  no  right  or 
claim  to  shares  of  stock.  The  only  right  which  can  exist  upon  it,  as 
against  the  corporation,  is  created  by  the  act  of  parting  with  a  valuable 
consideration  in  reliance  upon  its  statements. 

5.  When  such  a  certificate  is  given  in  pledge,  the  thing  pledged  is  not 
shares  of  stock,  but  merely  a  right  to  call  upon  the  corporation  for  in- 
demnity against  any  loss  suffered  in  consequence  of  reliance  upon  its 
representation  that  the  person  therein  named  is  the  owner  of  the  shares 
tiierein  mentioned. 

6.  If  a  fraudulent  certificate  is  pledged  by  one  who  has  no  claim  to  in- 
demnity thereon,  and  the  pledgee  receives,  in  settlement  of  his  claim 
to  be  indemnified  for  his  advances  made  on  the  pledge,  genuine  shares 
of  stock,  surrendering  the  spurious  shares  so  pledged,  such  genuine 
shares  do  not  become  a  substituted  pledge  in  his  hands,  but  are  his 
absolutely. 

7.  Wherefore,  a  pledgor  of  such  certificate,  who  has  himself  no  claim  to 
be  indemnified  thei^eon,  is  not  entitled  to  recover  from  his  pledgee  who 
advanced  money  to  him  on  the  faith  of  it,  any  part  of  what  the  latter 
may  have  received  from  the  corporation  upon  his  claim  for  indemnity, 
althongh  such  claim  may  have  been  paid  in  genuine  shares  which  after- 
wards increased  in  value  to  an  amount  exceeding  the  debt  of  the 
pledgor  to  the  pledgee. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wii/- 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  344  January  Term  1888,  Sup.  Ct. ;  court  below.  No. 
269  September  Term  1883,  C.  P.  No.  3  in  Equity. 

On  September  17,  1883,  William  T.  Elbert  filed  a  bill  in 
equity  against  Josiah  Kisterbock  and  the  West  Philadelphia 
Passenger  Railway  Company,  which  as  subsequently  amended 
averred : 
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Tliat  on  March  18,  1876,  the  plaintiflf  gave  to  defendant 
Bjsterbook  three  notes  for  $11,000  each,  and,  as  collateral  secu- 
rity for  said  notes,  certificates  for  300  shares  of  the  capital  stock 
of  the  said  railway  company  belonging  to  the  plaintiflf ;  that  said 
notes  were  renewed  on  August  9, 1877,  and  were  then  increased 
to  $11,500  each;  that  the  pledged  certificates  of  stock  had 
been  surrendered  to  the  railwajf  company  by  Kisterbock,  who 
received  in  lieu  thereof  certificates  for  a  like  number  of  shares 
issued  in  his  name ;  that  the  plaintiflf,  by  reason  of  financial 
straits,  had  been  unable  after  the  maturity  of  said  notes  to  pay 
them  or  redeem  said  collateral ;  that  defendant  Kisterbock 
sometimes  pretended  that  about  the  year  1880,  though  with- 
out notice  to  or  the  consent  of  plaintiflf,  he  had  exchanged  said 
stock  for  other  stock  of  the  same  company,  representing  a 
smaller  portion  of  interest  in  the  company  than  the  stock  orig- 
inally pledged  to  him,  and  held  said  substituted  shares  as  his 
own,  without  liability  to  account  therefor ;  whereas,  if  such  ex- 
change were  made,  plaintiflf  was  entitled,  on  the  coming  in  of 
the  evidence  in  this  cause,  to  elect  either  to  treat  it  as  a  wrong- 
ful conversion  of  the  original  pledge,  or  to  ti*eat  the  new  stock 
as  a  substituted  pledge  ;  that  Kisterbock  still  held  said  renewal 
notes,  and  plaintiflf  needed  discovery  of  their  form  and  con- 
tents ;  that  since  the  maturity  of  said  renewal  notes  there  had 
been  sales  of  shares  in  the  stock  of  said  company  made  at  $160 
per  share,  and  the  present  market  value  of  the  stock  pledged 
to  Kisterbock  was  greatly  in  excess  of  the  principal  and  interest 
of  said  notes ;  that  said  Kisterbock  received  from  the  railway 
company  dividends  on  said  pledged  stock  amounting  to  $19 
per  share,  and  additional  dividends  since  the  filing  of  the  orig- 
inal bill,  and  that  other  dividends  might  be  declared  before 
final  hearing ;  praying  for  an  accounting  between  the  complain- 
ant and  Kisterbock,  and  for  general  relief. 

To  this  bill,  as  amended,  the  defendant  Kisterbock  filed  an 
answer  in  which  he  admitted  the  pledging  of  the  300  shares 
as  collateral  for  three  notes  of  $11,500  each,  and  that  he  still 
had  the  notes  in  his  possession ;  also,  that  the  present  value  of 
the  stock  exceeded  the  principal  and  interest  of  the  notes,  and 
that  dividends  had  been  declared  thereon ;  but  he  averred  that 
the  shares  of  stock  transferred  to  him  by  the  plaintiflf  were  not 
genuine  shares,  but  were  part  of  a  fraudulent  over-issue  made 
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by  John  S.  Morton,  the  president  of  the  company,  without 
authority ;  that  this  over-issue  had  been  made  the  subject  of  a 
bill  in  equity  filed  in  the  Court  of  Common  Pleas  No.  2  of 
Philadelphia,  by  Sarah  Swain  et  al.  against  the  railway  com- 
pany and  its  officers  and  directors,  praying  for  an  injunction 
restraining  the  company  from  making  transfers  or  paying  divi- 
dends  upon  said  stock,  and  a  decree  for  their  cancellation ;  that 
the  railway  company  filed  in  said  cause  a  cross-bill  against  said 
Kisterbock  and  other  pei*sons  who  were  holders  of  similar  fraud- 
ulent shares,  praying  for  a  decree  directing  an  inquiry  as  to 
who  were  claimants  of  the  shares  of  the  stock  of  said  company, 
and  that  such  claimants  be  required  to  establish  their  rights 
against  the  company ;  that  in  said  proceeding  it  was  decided 
that  the  holders  of  this' stock  were  creditors  of  the  corporation 
for  as  much  money  as  they  had  actually  paid  for  or  on  account 
of  the  shares  held  by  them  respectively,  and  the  suit  resulted 
in  a  decree  in  Kisterbock's  favor,  that  he  was  entitled  to  be 
paid  all  the  money  he  had  advanced  upon  the  pledge  of  the 
stock  held  by  him,  and  which  he  had  lost  by  reason  of  its  fraud- 
ulent character ;  that  at  the  time  of  this  decree  the  debt  for 
which  he  held  said  stock  as  security  amounted,  with  interest, 
to  over  $40,000 ;  that  the  market  value  of  300  genuine  shares 
of  stock  at  that  time  did  not  exceed  ^f  24,000 ;  that  in  settle- 
ment with  the  company  he  received  and  accepted  300  genu- 
ine shares  of  stock,  surrendering  the  fraudulent  shares  which 
had  been  pledged  to  him.  The  answer  further  averred  that  the 
complainant  never  advanced  any  money  to  John  S.  Morton 
upon  the  faith  of  said  shares,  and  that  he  had  no  personal  in- 
terest in  the  transaction  set  out  in  the  bQl,  but  had  acted  therein 
as  the  broker  of  John  S.  Morton,  and  had  no  right  to  any  value 
said  shares  might  have  over  and  above  the  amount  of  said  notes. 
As  a  further  defence,  defendant  Kisterbock  set  up  inter  alia, 
as  cause  of  demurrer,  that  the  complainant  had  an  adequate 
remedy  at  law.* 

Issue  having  been  joined,  the  cause  was  referred  to  Mr. 


*  The  answer  of  the  other  defendant,  the  railway  company,  and  also  a 
cross-bill  filed  by  it  against  Elbert  and  Kisterbock,  which  was  dismissed 
by  the  court  below,  are  omitted  from  the  report,  because  they  are  not  ne- 
cessary to  an  understanding  of  this  appeal,  and  the  issues  raised  by  them 
as  to  tiie  rights  of  the  railway  company  are  not  involved  therein. 
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Abraham  M.  Beitler^  as  examiner  and  master,  by  whom  the  fol- 
lowing facts  were  f i)und,  as  shown  by  his  report  filed  Septem- 
ber 27,  18St) : 

Some  time  in  or  prior  to  1876,  John  S.  Morton,  the  president 
of  the  West  Philadelphia  Passenger  Railway  Company,  by  col- 
lusion with  certain  other  officers  of  the  company,  caused  to  be 
issued  a  large  number  of  fraudulent  f»^^rhifipti.f.Pft  nf  «t.nplr  in  «ftiH 
corpoxation.  Included  in  this  fraudulent  over-issue  were  300 
shareg^jif  which  Morton  subsequently  transferred  200  to  John 
W.  Patten  &  Son,  and  the  remaining  100  to  Charles  Lennig. 
In  1876,  Morton  delivered  to  William  T.  Elbert  the  certificates 
of  those  shares  standing  in  the  names  of  Patten  &  Son  and 
Lennig  respectively,  accompanied  by  blank  powers  of  attorney 
to  transfer.  Elbert  executed  three  notes,  to  his  own  order, 
dated  March  18,  1876,  for  S11,000  each,  which  he  placed  m 
the  hands  of  W.  M.  Ca'pp,  a  broker,  together  with  the  certifi- 
cates for  said  300  shares  of  stock,  and  the  powers  to  transfer 
the  same.  Upon  these  notes  Capp  procured  loans  from  Josiah 
Kisterbock,  and  as  security  therefor,  delivered  to  him  said  stock 
certificates  and  powers  to  transfer.  Thereupon  Kisterbock  had 
these  shares  transferred  to  his  name  upon  the  company's  books. 
These  notes  were  renewed  from  time  to  time,  the  last  renewal 
being  on  August  9,  1877,  when  the  amount  of  each  was  in- 
creased to   $11,500.     Prior  to   this   renewal   the   fraudulent 

•  character  of  these  shares  had  been  discovered,  and  the  suit  in 
equity,  mentioned  in  Kisterbock's  answer  to  the  plaintiff's  bill, 
was  instituted,  to  determine  the  status  of  the  over-issued  stock. 
There  were  then  3,437  shares  of  the  capital  stock,  including 
2,276  fraudulent  shares  in  the  hands  of  pledgees,  who  had  re- 
ceived them  mediately  or  immediately  from  Elbert.  The  rail- 
way company  filed  a  bill  in  said  suit  against  all  the  pledgees  of 
fraudulent  stock,  as  stated  in  the  answer,  without  making  El- 
bert a  party  thereto.  Elbert's  first  knowledge  of  the  proceed- 
ing, so  far  as  appeared,  was  about  the  time  the  master's  report 
in  that  proceeding  was  filed.  The  master  therein  reported  that 
Morton  was  indebted  to  the  railway  company  in  several  hundred 
thousand  dollars ;  that  there  were  outstanding  8,000  genuine 

'  shares  and  9,207  fraudulent  shares  of  its  stock,  and  that  the 
pledgees  of  the  fraudulent  shares,  by  reason  of  the  operation  of 
the  certificates  as  an  estoppel  against  the  company,  were  entitled 
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to  a  decree  against  it  for  the  inherent  value  of  each  share  as  the 
same  was  affected  by  the  total  issue,  valid  and  invalid,  which 
represented  a  claim  against  the  corporation,  and  fixed  this 
value  at  $75  per  share.  Arrangements  having  been  made  by 
tlje  company  for  increasing  its  capital  stock  to  15,000  shares, 
without  any  increase  in  corporate  assets,  the  master  recom- 
mended a  decree  empowering  the  company,  in  lieu  of  the  pay- 
ment to  the  pledgees  of  $75  per  share,  to  issue  to  such  of  them 
as  were  willing  to  accept,  new  certificates  of  stock  in  exchange 
for  the  fraudulent  certificates  held  by  them,  provided  that  not 
more  than  7,000  such  new  certificates  be  issued.  Such  a  de- 
cree was  made,  aud  Kisterbock  elected  to  take  and  did  take 
300  new  shares  in  exchange  for  those  that  had  been  pledged  to 
him,  which  he  surrendered.* 

Upon  the  issue  raised  in  the  present  proceeding,  as  to  El- 
bert's ownership  of  the  stock  pledged  to  Kisterbock,  Elbert  tes- 
tified that  in  1870,  John  S.  Morton  was  indebted  to  him  in  a 
large  sum ;  that  shares  of  stock  were  given  to  him  by  Morton 
as  collateral  for  this  indebtedness ;  that  Morton  gave  him  other 
shares  on  which  to  raise  money  for  him,  Morton,  and  that  he 
held  all  the  stock  given  him,  as  collateral  for  the  indebtedness 
owing  from  Morton,  but  had  no  written  pledge  thereof.  The 
master's  report  contained  no  finding  that  Elbert  was  the  owner 
of  the  shares  pledged  to  Kisterbock,  or  had  advanced  any 
money  therefor,  nor  any  finding  as  to  the  existence  of  the  in-" 
debtedness  which  the  plaintiff  testified  was  owing  to  him  from 
Morton. 

Upon  the  foregoing  findings  of  fact,  the  master,  following 
the  ruling  of  the  court  below  in  Elbert  v.  Jeanes,  260  Septem- 
ber Term  1883,  in  Equity,  [see  Jeanes's  App.,  116  Pa.  578,] 
held  that  the  plaintiff  was  entitled  to  an  account,  and  was  to 
be  credited  with  the  value  of  the  300  shares  of  stock  at  the 
highest  market  price  attained  since  the  pledging  thereof,  to 
wit,  $206.50  per  share,  with  all  the  dividends  thereon  and  in- 
terest, and  was  to  be  debited  with  the  amount  of  the  several 
notes  with  interest.  He  thereupon  stated  an  account,  finding 
that  there  was  due  to  the  plaintiff  from  Kisterbock,  on  Au- 
gust 10, 1886,  a  balance  of  $27,572.73,  and  recommended  a 


*  See  Wright's  App.,  99  Pa.  42/i. 
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decree  for  the  payment  of  this  sum,  and  the  surrender  to  the 
plaintiff  of  his  three  promissory  notes  for  cancellation. 

Exceptions  to  the  report  of  the  master  were  filed  by  Blister- 
bock,  the  tenth  being  as  follows : 

10.  The  learned  master  erred  in  deciding  that  the  plaintiff 
was  entitled  to  be  credited  with  the  value  of  the  300  shares  of 
stock  at  the  highest  market  price  attained  since  the  pledging 
thereof. 

On  January  26,  1888,  after  argument  before  the  court  in 
banc,  the  following  opinion,  Reed,  J.,  was  filed: 

The  present  case  differs  from  the  other  suits  brought  by  this 
plaintiff  in  the  one  important  respect,  that  to  enable  himself  to 
recover  he  has  but  to  make  out  his  title  to  the  subject  of  the 
controversy,  the  shares,  namely,  of  the  capital  stock  of  the 
West  Philadelphia  Passenger  Railway  Company.  The  de- 
fendant here  has  not  sold,  as  did  the  other  defendants,  the 
shares  pledged,  and  thereby  incurred  a  loss  of  the  difference 
between  the  proceeds  of  the  sale  and  the  amount  of  money  lent 
upon  the  security  of  the  stock.  On  the  contrary,  he  still  re- 
tains the  latter,  which  in  his  hands  has  been  and  still  is  worth 
much  more  than  the  plaintiffs  debt  to  him. 

The  only  answer  he  can  make  to  a  demand  for  an  account 
is  to  show  that  the  plaintiff  has  no  title  to  the  thing  pledged, 
or  that  the  plaintiff  should  have  proceeded  at  law,  or  that  he 
should  have  tendered  the  amount  of  the  debt,  etc.,  before  bring- 
ing suit.  On  the  question  of  jurisdiction,  the  ruling  of  the  Su- 
preme Court  we  regard  as  clear ;  for  in  none  of  the  suits  in 
equity,  which,  arising  from  these  transactions,  have  been  taken 
by  appeal  to  that  tribunal,  has  there  been  an  intimation  of  a 
want  of  jurisdiction  because  of  the  remedy  at  law  being  ade- 
quate. In  respect  to  the  plaintiff's  title,  inasmuch  as  it  is  set- 
tled that  the  stock  pledged  by  him  was  his  when  pledged,  the 
defendant,  the  pledgee,  must  show  how  and  when  the  'title 
to  it  passed  out  of  the  plaintiff  and  became  his,  the  defendant's. 
This,  in  our  opinion,  he  has  entirely  failed  to  do. 

The  re-distribution  of  the  stock,  when  it  became  necessary 
to  ascertain  the  rights  of  the  holders  of  genuine  stock  of  the 
West  Philadelphia  Passenger  Railway  Company,  and  those  of 
the  holders  of  the  over-issued  stock,  divested  no  titles  and 
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created  none,  beyond  the  change  which  was  involved  in  com- 
pelling the  railway  company  to  acknowledge  as  valid  the  fraud- 
ulent acts  of  certain  of  its  oflScers.  It  is  true,  that  the  counsel 
for  the  defendant  has  cited  the  Supreme  Court,  in  Jeanes's 
App.,  116  Pa.  573,  as  ruling  that  Elbert,  the  plaintiff,  had  no 
equity,  and  has  made  in  support  of  his  view  a  quotation  from 
the  opinion  of  the  court  to  the  effect  that  Jeanes's  Appeal  was 
based  substantially  upon  the  same  facts  as  five  appeals  taken 
by  Elbert,  and  argues  that  the  feature  which  these  cases  had 
in  common  could  not  have  been  the  distribution  made  among 
themselves  by  the  members  of  the  firm  of  Isaac  Jeanes  and  Co., 
as  in  fact  there  was  no  such  distribution  in  the  other  cases, 
and  insists  that  a  want  of  equity  on  the  plaintiflPs  part  must 
have  been  what  the  Supreme  Court  had  in  mind.  While  the 
distribution,  instead  of  a  sale,  which  took  place  in  Jeanes's 
case,  was  certainly  thought  by  this  court  to  be  a  violation  of 
the  contract  of  pledge,  and  was  made  the  groimd  of  a  ruling  in 
that  case  different  from  those  which  were  made  in  the  othei 
cases  by  it,  and  by  Court  of  Common  Pleas,  No.  2,  yet  as  no 
allusion  was  made  by  the  Supreme  Court,  to  any  want  of 
equity  on  the  plaintiff's  part,  it  is  easier  to  suppose  that  the 
court  regarded  the  appeals  as  all  showing  a  sale  by  the  pledgee, 
and  the  distribution  made  by  Jeanes  &  Co.,  followed  by  a  sale, 
as  being  also  such  a  sale,  than  to  put  any  other  interpretation 
upon  their  words. 

The  failure  of  the  plaintiff  to  make  a  tender  was  another 
point  in  which  all  these  claims  put  in  suit  by  him  are  identical, 
and  is  one  which  it  cannot  be  supposed  was  disregarded  in 
Jeanes's  Appeal  and  Elbert's  Appeals.  If  no  tender  was  ne- 
cessaiy  before  bringing  suit,  the  question  next  arises  as  to  what 
is  the  measure  of  damages. 

It  is  well  settled  that  where  after  tender  made  of  the  debt, 
the  pledgee  refuses  to  deliver  the  pledge  to  its  owner,  or  where, 
in  the  absence  of  notice  to  the  latter  he  parts  with  the  pledge, 
he  is  bound  to  compensate  the  pledgor  in  damages,  to  be  mea- 
sured by  the  highest  price  at  which  such  stock  or  bonds  (and  the 
rule  does  not  extend  to  every  species  of  pledge),  have  been  sold 
during  the  time  in  which  the  pledgor  was  wrongfully  deprived 
of  his  property.  While  in  the  present  case  the  stock  has  not 
been  parted  with,  yet  it  is  diflicult  to  say  at  what  point  of 
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time  any  conversion  has  taken  place,  and  upon  a  conversion  is 
based  the  other  rule  of  damages  to  be  stated  presently.  A  de- 
fendant asserting  a  lien  upon  a  pledge,  and  a  plaintiff  claiming 
an  account  of  his  property,  are  not  in  the  eyes  of  a  chancellor 
like  the  parties  in  detinue  or  trover;  and  the  principle,  there- 
fore, just  suggested,  namely,  that  the  measure  of  damages  is  to 
be  taken  at  the  value  of  the  pledge  when  it  was  converted  to 
the  pledgee's  use,  can  scarcely  be  applied.  The  defendant's 
refusal  to  re-deliver  the  pledge  without  tender  made  him  of 
the  debt,  cannot  work  a  conversion,  and  clearly,  for  the  pur- 
pose of  this  discussion,  no  such  subsequent  step  in  the  plead- 
ing as  the  defendant's  answer  denying  the  plaintiff's  title  can 
operate  to  that  end.  There  having  been,  then,  no  refusal  to 
deliver  the  pledge  after  tender  made,  and  no  parting  with  it 
by  the  pledgee,  the  special  measure  of  compensation  first 
stated  is  not  applicable,  and  in  the  absence  of  a  conversion  of 
the  stock  by  the  defendant,  the  general  rule  has  no  bearing. 

If,  however,  we  are  right  in  our  view  of  the  case,  there  is 
another  and  more  equitable  disposition  of  it  to  be  adopted,  be- 
cause, the  parties  being  come  into  court  for  the  settlement  of 
an  account,  are  neither  of  them  strictly  speaking  in  such  de- 
fault as  to  give  rise  to  ^ny  judgment  in  the  nature  of  a  penalty. 
The  plaintiff  asks  for  an  accounting  and  need,  therefore,  have 
made  no  tender,  and  the  defendant,  not  having  refused  satis- 
faction after  tender  made,  is  to  be  held  only  to  an  adjustment 
of  rights  when  such  adjustment  is  ascertained  by  the  court. 

The  plaintiff,  then,  is  entitled  to  redeem  his  stock,  and 
should  he  fail  to  do  so  in  a  time  to  be  fixed,  the  same  should 
be  sold  under  the  direction  of  the  master,  who  will  state  an 
account  of  the  proceeds  and  the  rights  arising  in  relation 
thereto.  The  exceptions  Nob.  1,  2,  8,  4,  5,  6,  7,  8,  9, 11, 12 
and  13  to  the  master's  report  are  dismissed.  Exception  10  is 
sustained,  and  counsel  will  submit  a  decree  drawn  in  accord- 
ance with  this  opinion. 

A  decree  was  thereupon  signed,  adjudging  that  the  plaintiff 
was  entitled  to  redeem  his  pledge  of  300  shares  of  stock  upon 
tendering  to  the  defendant,  within  fifteen  days  from  January 
80, 1888,  the  sum  of  $33,851.55,  being  the  amount  of  his  in- 
debtedness to  Kisterbock,  as  of  that  date,  less  the  dividends 
Vol.  cxxvn — 89 
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which  had  been  declared  upon  said  stock,  and  interest  thereon 
to  the  same  date ;  that  upon  failure  of  the  plaintiff  so  to  re- 
deem, said  shares  should  be  sold  after  thirty  days'  public  notice, 
under  the  direction  of  the  master,  who  should  state  an  account 
on  the  basis  of  this  decree,  and  adjust  the  rights  arising  in  re- 
lation thereto. 

Thereupon  defendant  Kisterbock  took  this  appeal,  specifying 
that  the  court  erred: 

1.  In  not  decreeing  a  dismissal  of  the  bill  for  want  of  merit. 

2.  In  not  dismissing  the  bill,  by  reason  of  the  matter  not 
being  one  cognizable  in  equity. 

3.  In  decreeing  payment  of  any  sum  by  defendant. 

4.  In  decreeing  a  sale  of  the  shares  of  stock. 

Mr.  John  G.  Johnson  (with  him  Mr.  William  JS.  Lex)^  for 
appellant : 

1.  Elbert  had  no  right  to  hold  the  800  shares  of  stock,  fraud- 
ulently issued,  as  security  for  an  antecedent  indebtedness  from 
Moiton  to  himself,  even  if  such  existed,  because  the  railway 
company  was  responsible  for  the  fraudulent  certificates  only  to 
the  extent  that  value  had  been  advanced  on  the  faith  of  them. 
Beyond  its  liability  to  indemnify  persons  who  had  acted  in  re- 
liance upon  the  representations  contained  in  them,  they  were 
worthless.  If  specifically  pledged  to  Elbert  for  a  past  due 
debt,  he  could  not  have  maintained  any  claim  on  them  against 
the  company,  because  not  injured  by  any  false  representations 
made  by  it  or  its  authorized  agent.  The  utmost  extent  to 
which  the  receipt  by  Kisterbock  of  other  shares,  in  settlement 
of  the  railway  company's  liability  to  him,  could  damage  Elbert, 
was  the  amount  of  the  notes  secured  by  the  pledged  shares. 
By  canceling  such  notes  he  would  receive  all  he  was  entitled 
to.  Moreover,  Elbert  had  no  right  to  compel  the  company  to 
transfer  the  shares  to  him  from  Morton,  the  owner,  or  Kister- 
bock, Morton's  pledgee,  so  long  as  Morton  remained  indebted 
to  it.  Having  failed  to  receive  a  transfer  upon  the  books  of 
the  company,  he  had  no  right  which  was  valuable,  and  could 
not  be  injured  by  anything  done  by  Kisterbock.  Nor  had  El- 
bert any  interest  in  any  of  the  pledged  shares,  saving  to  the 
extent  to  which  he  had  paid  to  Morton  the  proceeds  of  the 
discount  of  his  notes,  the  amount  of  which  proceeds  was  not 
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proven.  No  antecedent  debt  by  Morton  to  Elbert  was  estab- 
lished, and  there  was  no  proof  of  any  pledge  of  these  shares 
by  Morton  for  any  such  indebtedness. 

2.  The  bill  as  filed  disclosed  no  case  within  the  jurisdiction 
of  a  court  of  equity.  It  sought  to  charge  the  pledgee  of  stock, 
still  remaining  in  his  hands,  with  its  value,  although  admitting 
that  there  has  never  been  a  tender  of  payment  of  the  debt.  A 
pledgee  is  not  bound '  in  such  circumstances  to  sell  the  stock, 
in  order  to  give  to  the  pledgor  the  benefit  of  an  existing  excess 
in  the  market  value  of  the  shares  over  the  amount  of  the  debt : 
Jones  on  Pledges,  §  606.  Nor,  under  the  evidence,  could  the 
bill  be  amended  so  as  to  present  a  cause  within  the  jurisdiction 
of  equity.  To  entitle  a  pledgor  to  relief  in  equity,  he  must  aver 
and  prove  some  special  ground,  such  as  payment  of  the  debt,  or 
refusal  to  accept  a  tender  thereof,  or,  that,  by  reason  of  the 
necessity  for  an  account,  only  obtainable  in  a  court  of  equity, 
he  is  unable  to  make  a  tender.  The  only  amendment  of  this 
bill  that  could  be  made  under  the  evidence,  would  leave  it  a 
bill  claiming  damages  and  nothing  else.  For  these  complainant 
has  an  adequate  remedy  at  law :  Conyngham's  App.,  57  Pa. 
479.  Moreover,  a  chancellor  ought  not  to  decree  specific  per- 
formance of  a  contract  to  surrender  pledged  stock  procurable 
on  the  market:  Foil's  App.,  91  Pa.  437.  He^should  interfere 
only  in  two  cases  :  where  there  has  been  a  breach  of  trust,  and 
where  the  articles  pledged  have  a  special  value  that  cannot  be 
replaced  without  great  diflBculty. 

8.  The  decree  of  the  Court  of  Common  Pleas  No.  2  judi- 
cially ascertained  the  value  of  the  shares  at  the  time  of  the 
alleged  conversion  by  Kisterbock,  and  restricted  Elbert  to  a 
right  to  have  credited  against  his  debt  that  value  alone.  As 
shares  they  were  worthless,  but  the  decree  found  that  it  was  the 
duty  of  the  company  to  make  good  as  damages  to  Kisterbock 
their  value,  $75  per  share.  Elbert  cannot  repudiate  this  pro- 
ceeding, because  such  action  would  entitle  him  to  nothing  but 
the  shares  confessedly  worthless.  Kisterbock's  duty  to  him 
was  honestly  to  prosecute  the  claim  for  damages  against  the 
company.  It  is  not  pretended  that  this  was  not  honestly  done, 
nor  that  he  did  not  secure  the  best  obtainable  decree.  The 
fact  that  he  was  given  the  option  to  take  his  damages  in  cash 
or  in  stock,  and  chose  the  latter,  g^ves  Elbert  no  right  to  the 
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benefit  of  a  subsequent  rise  in  value.  And  even  if  Elbert  was 
entitled  to  object  to  Kisterbock's  action,  this  right  has  been  lost 
by  laches,  as  he  knew  of  the  decree  in  favor  of  Kisterbock,  and 
allowed  years  to  pass  without  repudiating  the  latter's  action 
under  it:  Hayward  v.  Bank,  96  U.  S.  611 ;  Colket  v.  Ellis,  10 
Phila.  379 ;  Rennyson  v.  Rozell,  106  Pa.  418 ;  Baker  v.  Drake, 
53  N.  Y.  211  (13  Am.  Rep.  507) ;  Evans's  App.,  81  Pa.  278; 
Ashhurst's  App.,  60  Pa.  290 ;  Neely's  App.,  85  Pa.  387.  In 
no  event  is  Elbert  entitled  to  a  decree  for  a  greater  amount 
than  the  balance  which  would  be  due  him  on  the  basis  of  the 
value  of  the  shares  at  the  time  when,  by  his  biU,  he  acquiesced 
in  the  conversion.  The  bill  treats  them  as  converted  in  1880. 
The  rule  of  damages  in  this  state  is  well  settled :  Neiler  v.  Kel- 
ley,  69  Pa.  403 ;  Work  v.  Bennett,  70  Pa.  489.  The  rule  is 
the  same  in  equity  as  at  law :  Baker  v.  Drake,  53  If .  Y.  211 
(13  Am.  Rep.  507).  The  tendency  of  the  decisions  is  toward 
limiting  the  rule  awarding  high  damages :  Huntington  etc.  R. 
&  C.  Co.  V.  English,  86  Pa.  247 ;  North  v.  PhilUps,  89  Pa.  254. 
Although  the  court  set  aside  the  action  of  the  master  in  award- 
ing Elbert  the  highest  value  of  the  stock  up  to  the  time  of  the 
decree,  it  has  done  the  same  thing  in  effect  by  ordering  a  sale 
of  the  stock,  as  the  market  price  is  now  higher  than  ever  before. 

Mr,  F.  Carroll  Brewster  (with  him  Mr.  F.  H.  Cheyney\  for 
appellee : 

1.  Under  the  equity  proceedings  in  Common  Pleas  No.  2, 
Kisterbock,  as  the  record  conclusively  shows,  received  the  300 
new  shares  as  a  simple  substitution  for  the  old  ones  originally 
pledged,  still  retaining  the  notes  which  were  the  foimdation 
of  the  pledge.  The  right  of  a  pledgee  is  strictly  confined  to  a 
sale ;  he  cannot  appropriate  the  pledge  to  himself  on  default  of 
the  pledgor,  even  under  an  agreement  that  on  such  default  it 
shall  become  irredeemable,  such  agreement  being  void :  Story 
on  Bailm.,  §  318 ;  Mackeldy  on  Roman  Law,  p.  277 ;  French 
Civil  Code,  §  2078.  In  this  case,  there  having  been  no  sale, 
Elbert's  title  to  the  stock,  qua  stock,  has  never  been  legally 
divested.  The  argument  that  Elbert  had  no  right  to  take  and 
hold  the  stock  in  pledge  for  an  antecedent  debt  due  him  by 
John  S.  Morton,  can  have  no  application  whatever.  It  is  no 
business  of  the  pledgee  what  Elbert  paid  for  the  stock  pledged, 
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provided  he  did  not  steal  it  or  no  one  else  proved  a  better  title 
to  it,  and  the  only  parties  claiming  this  stock  are  the  pledgor 
and  pledgee.  There  is  no  proof  that  Elbert  knew  of  Mor- 
ton's fraud,  or  had  any  complicity  therewith.  He  produced 
accounts  before  the  master  which  are  a  part  of  the  record,  but 
which  appellant  did  not  print,  showing  vouchers  for  every  cent 
of  money  paid  by  him  for  account  of  John  S.  Morton,  covering 
all  moneys  raised  by  him  upon  the  3,437  shares  of  stock  which 
he  pledged  to  the  appellant  and  other  persons. 

2.  The  bill  in  this  case  was  for  an  account.  The  plaintiff 
did  not  know  how  much  he  ought  to  tender  in  order  to  redeem, 
and  therefore  no  tender  was  possible.  This  fact  settles  the 
jurisdiction  of  equity.  Tender  was  not  a  prerequisite:  Co- 
nyngham's  App.,  57  Pa.  474.  It  would  have  been  a  vain 
thing,  at  any  time  after  suit  brought,  to  have  made  a  tender, 
even  had  plaintiff  known  what  amount  of  dividends  had  been 
declared  upon  the  pledge,  for  the  defendant  refused  to  account 
for  it,  denied  the  jurisdiction  of  the  court  to  make  him  account, 
and  asserted  ownership  of  the  stock  in  himself.  As  to  the 
question  of  the  alleged  laches  of  Elbert  in  filing  his  bill,  the 
cases  cited  by  appellant  have  no  bearing  upon  the  present  case. 
In  Neiler  v.  Kelley,  69  Pa.  403,  the  opinion  states  that  tlie 
general  rule  confining  the  damages  in  trover  to  the  value  of 
the  goods  at  the  time  of  conveision,  may  be  considered  as  mod- 
ified as  to  stock,  railroad  bonds,  etc.  In  Huntingdon  etc.  R. 
&  C.  Co.  V.  English,  86  Pa.  247,  and  North  v.  Phillips,  89  Pa. 
254,  this  modification  was  said  to  apply  where  the  parties  bear 
to  each  other  a  trust  relation.  There  can  be  no  higher  species 
of  a  trust  than  a  pledge,  and  the  principles  laid  down  in  Bank 
V.  Reese,  26  Pa.  143,  and  Conyngham's  App.,  57  Pa.  474,  under 
which  stock  pledged  and  converted  or  improperly  sold  by  the 
pledgee,  must  be  accounted  for  at  the  highest  price  it  attained 
in  the  market  at  any  time  afterward,  govern  this  case.  Kis- 
terbock's  denial  of  Elbert's  ownership  amounted  to  such  a 
conversion  as  to  render  him  liable  to  accoimt  at  this  rate. 

Opinion,  Mr.  Justice  Green  : 

Undoubtedly,  the  overshadowing,  controlling  question  in 
this  case  is,  the  character  of  the  plaintiff's  title. 
Certainly  the  relation  of  pledgor  and  pledgee  was  intended 


Digitized  by 


Google 


614  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

to  be  created  by  the  original  transaction  between  the  parties. 
We  should  have  no  difficulty  in  enforcing  the  pledge  in  this 
proceeding  and  in  accordance  with  the  decree  of  the  court  be- 
low, if  the  proper  conditions  existed  with  relation  to  the  sub- 
stance of  the  pledge.  The  case  is  quite  peculiar,  not  to  say 
without  parallel,  in  its  facts. 

The  plaintiff  had  possession  of  two  papers  which  purported 
to  be  certificates  of  stock  of  the  West  Philadelphia  Passenger 
Railway  Company,  one  for  two  hundred  and  the  other  for  one 
hundred  shares.  The  former  was  issued  in  the  name  of  John 
W.  Patten  &  Son,  and  the  latter  in  the  name  of  Charles 
Lennig.  These  certificates  the  plaintiff  pledged  to  the  de- 
fendant as  collateral  security  for  the  payment  of  three  notes, 
made  by  himself,  payable  to  his  own  order,  each  for  the  sum 
of  $11,600.  The  actual  transaction  was  made  by  one  Capp, 
'  who  borrowed  the  money  from  the  defendant  and  delivered  to 
him  the  notes  of  Elbert  and  the  certificates.  The  money  was 
borrowed  and  the  notes  and  certificates  delivered  in  1876,  and 
the  notes  were  renewed  from  time  to  time.  The  certificates 
were  transferred  early  in  1876,  on  the  books  of  the  company, 
into  the  name  of  the  defendant,  and  continued  to  be  held  by 
him.  In  September,  1877,  it  was  discovered  that  these  cer- 
tificates along  with  a  large  number  of  others,  had  been  fraud- 
ulently issued  by  John  S.  Morton,  the  president  of  the  company, 
and  that  they  were  altogether  false  and  spurious.  The  plaint- 
iff being  utterly  insolvent  neither  redeemed  them,  nor  at  any 
time  offered  to  pay  any  part  of  the  debt. 

Upon  proceedings  instituted  against  the  company,  it  was  de- 
termined that  as  against  persons  who  had  paid  for  the  stock, 
or  advanced  money  upon  the  faith  of  it,  the  company  was  es- 
topped from  denying  its  legality,  and  was  bound  to  either 
issue  genuine  shares,  or  pay  value  for  those  which  were  fake. 
The  court  in  which  those  proceedings  were  conducted  specially 
decreed  that  Josiah  Kisterbock  was  entitled  to  receive  certifi- 
cates for  800  genuine  shares  of  the  stock,  or,  in  case  of  his 
refusal  to  take  shares,  he  could  take  f 75  per  share  in  money 
for  the  spurious  shares  held  by  him.  He  elected  to  take  the 
800  shares,  and  did  so,  and  it  is  these  shares  which  the  plaint- 
iff claims  to  have  decreed  to  him  upon  payment  of  the  debt 
and  interest  due  to  Kisterbock.     The  latter  claims  they  are 
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his  absolutely  without  liability  to  account  to  the  plaintiff  for 
anything  connected  with  them. 

It  is  entirely  undisputed  that  the  plaintiff  never  bought 
these  shares,  and  that  when  they  were  pledged  to  Kisterbock 
he  alone  advanced  all  the  money  that  was  advanced  upon  them 
and  on  the  faith  of  their  genuineness. 

It  has  not  been  found  as  a  fact  by  the  master,  in  the  present 
case,  that  the  plaintiff  was  ever  the  owner  of  these  stocks,  or 
that  he  ever  paid  any  money  for  them  or  advanced  any  money 
on  them  to  Morton  or  to  any  other  person.  The  plaintiff 
alleged  that  there  was  a  large  balance  of  account  due  to  him 
by  Morton  from  the  year  1870,  and  that  he  received  these 
shares,  or  was  entitled  to  hold  them  as  security,  for  the  pay- 
ment of  that  indebtedness  and  of  other  and  further  indebt- 
edness due  upon  an  accounting.  But  he  also  alleged  and 
testified  that  he  borrowed  money  for  Morton  on  the  shares  of 
West  Philadelphia  Railway  stock,  giving  his  own  notes,  and 
pledging  the  certificates  of  stock  as  collateral.  The  whole  sub- 
ject of  these  transactions,  and  of  Elbert's  claim,  both  as  a 
creditor  of  Morton  upon  an  accounting,  and  as  a  lender  of 
money  to  Morton  upon  faith  of  these  stocks,  was  thoroughly 
and  most  fully  considered  and  decided  by  the  master  in  the 
present  case,  when  acting  as  master  in  another  case,  in  which 
Elbert  claimed  to  recover  for  the  value  of  shares  of  stock  in 
the  same  company  pledged  to  Isaac  Jeanes  &  Co.  The  mas- 
ter then  reported  that  there  was  no  sufficient  evidence  before 
him  to  prove  the  alleged  indebtedness  of  Morton  to  Elbert,  and 
he  ruled  that  if  the  false  stock  certificates  were  delivered  to 
Elbert  as  security  for  an  antecedent  debt,  he  was  not  a  holder 
of  them  for  value.  The  master  further  held  in  that  case  that 
the  true  subject  of  the  pledge  was,  not  shares  of  stock,  but  a 
right  to  be  indemnified  for  the  fraudulent  acts  of  the  com- 
pany's officers,  and,  even  conceding  that  the  plaintiff  had  an 
interest  in  the  stock,  to  that  extent  it  passed  to  Jeanes  &  Co. 
when  they  advanced  money  on  the  faith  of  the  stock,  and  that 
it  was  fully  asserted  and  availed  of  by  them.  The  master  also 
held  that  the  new  shares  issued  to  Jeanes  &  Co.  were  lawfully 
disposed  of  by  them  under  powers  contained  in  the  pledge, 
without  liability  to  account  to  Elbert,  and  he  therefore  re- 
commended a  decree  dismissing  the  plaintiff's  bill.     On  excep- 
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tions  filed,  the  master's  report  was  overruled  by  the  Common 
Pleas  and  the  plaintiff  was  held  to  be  entitled  to  a  recovery. 

While  the  record  of  that  case  was  in  that  condition  the  pres- 
ent case  came  before  the  same  master,  and  in  obedience  to  the 
decree  of  the  court  in  the  Jeanes  case  he  declined  to  sustain 
his  own  views,  but  reported  that  the  plaintiff  was  entitied  to  a 
decree,  because  the  Court  of  Common  Pleas  had  so  decided  in 
the  case  of  Jeanes.  Since  then,  however,  this  court  sustained 
the  master's  report  in  that  case  and  reversed  the  decree  of  the 
Common  Pleas :  Jeanes's  App.,  116  Pa.  673.  We,  however, 
then  considered  but  the  one  question  of  the  power  of  the 
pledgees  to  sell  the  pledge  and  the  lawfulness  of  its  exercise. 
That  question  does  not  arise  in  this  case,  as  the  pledgee  here 
still  holds  the  new  shares  of  stock  issued  to  him  in  exchange 
for  the  false  shares  received  from  Elbert. 

Upon  a  present  examination  of  the  report  of  the  master  in 
the  Jeanes  case  we  fully  approve  the  views  expressed  by  him 
as  to  the  true  character  of  the  pledge.  It  was  not  a  pledge  of 
shares  of  stock,  but  simply  of  a  right  to  receive  indemnity  for 
the  fraudulent  acts  of  the  oflBcers  of  the  railway  company  in 
issuing  the  spurious  shares.  The  master  in  thus  regarding  the 
subject  simply  followed  the  ruling  of  this  court  in  the  case  of 
Mount  Holly  Paper  Co.'s  App.,  99  Pa.  513,  in  which  Shabs- 
WOOD,  C.  J.,  speaking  of  the  right  of  the  pledgees  of  certain 
other  false  shai'es  of  the  stock  of  this  same  West  Philadelphia 
Passenger  Railway  Company  by  the  same  John  S.  Morton  and 
other  officers  of  the  company,  said :  "  Their  claim  on  the  com- 
pany was  not,  indeed,  on  the  stock.  It  was  a  claim  to  be  in- 
demnified for  the  fraudulent  acts  of  the  of&cers  of  the  company 
fi'om  which  they  allege  that  they  have  suffered  damage."  In 
the  original  proceeding  in  the  suit  of  Swain  et  al.  v.  The  West 
Phila.  Pass.  Railway  Co.,  the  master  based  his  report  upon  the 
proposition  that,  "  the  liability  of  the  railway  company  arises 
on  the  principle  of  estoppel  which  the  necessities  of  trade  and 
commerce  require.  Stock  certificates  issued  by  a  corporation 
having  power  to  issue,  are  a  continuing  affirmation  of  the  own- 
ership of  the  special  amount  of  stock  by  the  person  designated 
therein  or  his  assignee,  and  the  purchaser  has  a  right  to  rely 
thereon  and  claim  the  benefit  of  an  estoppel  in  his  favor  as 
against  the  corporation ; "  citing  Holbrook.v.  Zinc  Co.,  57  N.T. 
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616;  WUlis  v.  Darby  Railway  Co.,  6  W.  N.  461;  Bahia  & 
San  Francisco  Railway  Co.,  L.  R.  3  Q.  B.  585 ;  Bank  of  Ken- 
tucky V.  Bank,  1  Pars.  Eq.  180.  Undoubtedly  this  is  the  cor- 
rect principle  upon  which  to  administer  relief  in  all  such  cases. 
This  being  so,  it  will  be  seen  at  once  that  the  right  to  relief 
depends  upon  the  equity  of  the  person  claiming  it.  If  he  has 
expended  money  upon  the  faith  of  the  oflBcial  certificates  of  the 
officers  of  the  company,  he  has  a  right  to  be  indemnified,  to 
the  extent  of  his  expenditure,  against  loss  from  false  certifi- 
cates, but  only  because  of  the  fact  of  his  expenditure.  The 
false  certificates  are  no  certificates  in  legal  contemplation,  and 
g^ve  no  rights  of  their  own  force.  But  the  act  of  the  officers 
in  issuing  them,  having  been  accepted  and  acted  upon  by  an- 
other, the  company  cannot  be  heard  to  deny  the  truth  of  the 
fact  represented.  It  is  simply  the  application  of  the  principle 
well  expressed  in  Freeman  v.  Cooke,  2  Exch.  (Welsh.,  H.  & 
G.),  654,  and  In  re  Bahia  &  San  Francisco  Railway  Co.,  supra, 
that,  "  If  you  make  a  representation  with  the  intention  that  it 
shall  be  acted  upon  by  another,  and  he  does  so,  you  are  estopped 
from  denying  the  truth  of  what  you  represent  to  be  the  fact." 
But  if  what  was  pledged  by  Elbert  to  Kisterbock  was  not 
shares  of  stock,  but  a  right  to  indemnity  on  account  of  a  good 
faith  advancement  of  Kisterbock's  own  money,  made  by  Kister- 
bock himself,  it  is  difficult  to  understand  upon  what  principle 
the  plaintiff  is  entitled  to  any  recovery  upon  any  view  of  the 
facts  of  this  case.  There  is  no  finding  on  this  record  that  El- 
bert ever  owned  or  bought  or  paid  a  dollar  of  money  for  these 
particular  shares  of  stock.  They  were  not  even  prima  facie 
his^  as  they  were  issued  in  the  names  of  other  parties  and  were 
transferred  into  the  name  of  Kisterbock  immediately  after  he 
received  them.  Elbert  was  himself  examined  and  cross-exam- 
ined as  a  witness  at  great  length.  But  he  gave  no  testimony 
as  to  his  acquisition  of  these  particular  shares  which  were  de- 
livered to  Kisterbock,  nor  to  any  of  the  facts  of  the  transaction. 
He  said  he  received  very  many  shares  from  Morton,  that  those 
he  received  in  1870  were  as  security  for  the  indebtedness  due 
him  by  Morton,  and  that  he  also  received  shares  upon  which 
to  borrow  money  for  Morton.  He  had  no  written  pledge  of 
any  of  the  shares  nor  could  he  state  any  oral  pledge  of  the 
same.    At  the  end  of  a  long  examination  on  this  subject  he 
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was  asked :  "  Q.  Then  all  the  pledge  that  ever  was  made,  there 
being  no  written  pledge,  orally,  was  by  giving  stock  in  the  way 
that  the  stock  was  given  ?  A.  Yes,  sir."  In  answer  to  anoth- 
er question  he  said,  "I  held  all  that  stock  as  collateral  for  in- 
debtedness to  me."  This  was  2567  shares  including  the  800  of 
Kisterbock  and  all  designated  in  a  letter  of  January  11,  1877, 
from  Morton  to  him. 

There  is  no  finding  that  Elbert  ever  advanced  any  money  on 
the  shares  delivered  to  Kisterbock,  either  to  Morton  or  to  any 
one  else.  There  is  not  even  a  finding  that  they  were  delivered 
to  Elbert  as  security  for  an  antecedent  indebtedness  due  by 
Morton  to  him,  or  even  that  there  was  such  indebtedness.  But 
if  there  had  been  such  a  finding,  or  if  such  had  been  the  fact, 
Elbert  would  not  have  been  entitled  to  any  relief  on  that  ac- 
count as  against  the  company,  because,  in  that  event  Elbert 
parted  with  nothing  on  the  faith  of  the  certificates,  and  he 
would  fail  to  bring  himself  within  the  piinciple  upon  which 
alone  indemnity  could  be  given,  or  was  in  fact  given,  when 
the  decree  was  made  in  the  case  of  Swain  et  al.  v.  the  company. 
Even  granting  that  because  Elbeit  gave  his  own  notes  for  the 
money  borrowed  from  Kisterbock,  and  therefore  had  an  interest 
equal  in  extent  to  that  of  the  latter,  it  was  the  advancement 
of  money  and  not  the  giving  of  notes  which  confened  the  right 
to  indemnity,  and  all  the  relief  that  could  be  given,  or  was 
given  for  that  cause,  was  actually  and  properly  given  to  Bjs- 
terbock. 

There  could  not  be  a  right  to  indemnity  to  Kisterbock  and  a 
further  right  to  indemnity  to  Elbert  arising  out  of  the  same 
transaction.  Most  clearly  Kisterbock  was  entitled  to  it,  but 
when  it  was  given  to  him  equity  was  satisfied ;  the  subject  was 
exhausted.  Elbert  could  suffer  no  injury  on  account  of  the 
notes,  because  Kisterbock  held  them,  and  he  having  accepted 
the  new  shares  in  full  payment  of  the  debt  for  which  the  notes 
were  given,  of  course  could  recover  nothing  from  Elbert.  Kis- 
terbock had  the  alternative  of  accepting  seventy-five  dollars  per 
share  in  money  for  the  false  shares,  or  instead  thereof  three 
hundred  new  and  genuine  shares.  Had  he  accepted  the  money 
it  would  have  been  an  end  of  the  matter  and  the  present  case 
would  never  have  been  heard  of.  But  he  chose  to  accept 
shares  instead  of  money.    Why  should  there  be  any  difference 
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to  him  in  the  result  of  his  accepting  one  or  the  other  of  the 
alternatives  ?  What  he  took,  and  what  he  had  a  right  to  take, 
was  indemnity,  such  indemnity  as  the  law  could  give  him. 
But  it  was  his,  not  Elbert's;  his  absolutely,  not  conditionally. 
It  was  personal  to  himself,  not  because  of  the  certificates  which 
he  received  from  Elbert,  but  because  he,  as  an  individual,  had 
parted  with  his  own  money  upon  the  faith  of  certifications 
made  by  the  officers  of  the  company,  the  truth  of  which  certifi- 
cations the  company  could  not  be  permitted  to  deny  as  against 
Kisterbock.  This  was  something  which  never  belonged  to  El- 
bert and  which  he  never  passed  to  Kisterbock.  If  Kisterbock 
had  never  advanced  the  money,  he  would  never  have  held  this 
right  to  indemnity,  even  though  he  might  have  held  the  false 
certificates. 

It  follows  that  the  trust  which  is  a  quality  of  pledge,  and 
goes  with  it  ordinarily,  did  not  go  with,  and  never  attached  to, 
this  right  to  indemnity.  It  was  a  right  which  only  came  into 
existence  in  favor  of  Kisterbock,  not  by  force  of  the  pledge,  but 
by  force  of  his  good-faith  advancement  of  his  own  money.  It 
was  never  clogged  with  any  trust  in  favor  of  Elbert,  because 
the  fact  upon  which  alone  it  was  founded  had  no  existence  with 
Elbert,  or  in  his  favor,  or  in  consequence  of  any  money  or  pro- 
perty parted  with  by  him.  It  was  the  money  which  Kisterbock 
parted  with,  which  created  the  right  to  indemnity,  and  that 
money  was  his  alone,  and  its  advancement  was  the  sole  basis 
upon  which  the  decree  was  made  in  the  original  case.  These 
views  are  radical  and  reach  to  the  very  foundations  of  the  plaint- 
ifiTs  claim  of  title  to  equitable  relief.  They  are  in  hostility 
with  such  claim  and  require  a  reversal  of  the  case  upon  its  ul- 
timate merits. 

The  decree  of  the  court  below  is  reversed  at  the 
cost  of  the  appeUee,  and  the  bUl  is  dismissed 
with  direction  that  all  the  costs  of  the  case  be 
paid  by  the  plaintiff. 

On  November  4,  1889,  a  motion  for  a  re-argument  was 
refused. 
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APPEAL  OF  SAMUEL  HUSTON. 
[Huston,  to  use,  v.  Clabk,  bt  al.] 

FBOM  THE  DECREE  OF  THE  COTJBT  OP  COMMON  PLEAS  NO.  1 
OP  PHILADELPHIA  COUNTY,  IN  EQUITY. 

Argued  January  21,  1889— Decided  October  7, 1889. 

(a)  Huston,  Clark  and  Sellers  were  the  owners  of  nearly  all  the  stock  of 
a  manufacturing  corporation  which  in  1873  was  practically  insolvent. 
Huston  had  guaranteed  a  large  part  of  the  corporate  indebtedness,  and  all 
had  made  advances  to  the  company,  each  to  an  amount  over  $100,000 : 

(6)  On  May  13,  1873,  a  written  agreement  was  entered  into,  wherein  it 
was  provided  that  Huston,  in  consideration  of  being  indemnified  by 
Clark  and  Sellers  against  all  his  liability  for  the  debts  of  the  company, 
should  assign  to  Clark  and  Sellers  all  his  stock  and  the  bonds  and  a  note 
of  the  company  held  by  him : 

(c)  Clark  and  Sellers  agreed  to  contribute  each  a  like  amount  with  Hus- 
ton of  the  bonds  and  notes  of  the  company,  the  fund  thus  created  to  be 

'  called  the  guarantee  fund ;  the  surplus  that  should  remain  after  pay- 
ment of  the  corporate  indebtedness,  other  than  that  in  the  guaitintee 
fund,  was  to  be  divided  among  the  parties  who  had  contributed  to  the 
fund : 

(d)  Although  Huston  assigned  his  stock,  bonds  and  note,  as  agreed  upon, 
Clark  and  Sellers  did  not  pay  into  the  guarantee  fund  the  amounts  pro- 
vided by  the  agreement,  but  merely  credited  themselves  with  advances 
previously  made  by  them  to  the  amount  due  by  them  to  the  fund,  and 
divided  between  themselves  the  bonds  assigned  by  Huston ; 

(c)  Clark  and  Sellers  then  took  charge  of  the  works  of  the  company  and 
made  fresh  advances  to  the  amount  of  $270,000.  Finding,  as  alleged, 
that  the  business  was  unsuccessful,  they  permitted  the  works  to  be  sold 
under  legal  process  of  which  Huston  had  notice,  bought  the  property 
in,  and  organized  a  new  corporation. 

1.  In  such  case,  the  advances  made  by  Clark  and  Sellers  prior  to  the 
agreement  were  debts  to  be  paid  by  the  guarantee  fund,  and  their  tak- 
ing credit  for  such  advances  did  Huston  no  harm.  Clark  and  Sellers 
were  not  the  agents  of  Huston  in  the  subsequent  conduct  of  the  busi- 
ness, and  they  were  not  bound  to  include  him  in  the  purchase  and  reor- 
ganization. Huston,  however,  was  entitled  to  an  account,  so  that  it 
could  be  ascertained  if  anything  were  due  him  from  the  guarantee  fund, 
after  payment  of  the  company^s  debts. 

Before  Paxson,  C.  J.,  Stbrebtt,  Clabk,  Williams,  Mo- 
OoLLUM  and  Mitchell,  J  J. 
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No.  188  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  378 
March  Term  1882,  C.  P.  in  Equity. 

To  the  number  and  term  of  the  court  below,  above  stated, 
Samuel  Huston,  to  the  use  of  Charles  P.  Perot,  assignee  for 
the  benefit  of  creditors,  filed  a  bill  in  equity  against  E.  W. 
Clark,  William  Sellers  and  John  Sellers,  Jr.,  praying  for  an 
account,  and  a  decree  that  so  much  of  the  property  of  the  Mid- 
vfile  Steel  Company  as  was  purchased  or  obtained  by  the  de- 
fendants by  means  of  the  plaintiffs  stock,  bonds  and  property 
assigned  to  them,  should  be  transferred  to  the  plaintiff,  or  its 
money  equivalent  paid  to  him. 

From  the  testimony  taken  before  Mr.  Amos  Briggs^  examiner 
and  master,  it  appeared  that  in  1873  Samuel  Huston,  E.  W. 
Clark  and  William  &  John  Sellers  were  the  owners  of  practi- 
cally all  the  stock  of  the  Mid  vale  Steel  Works,  a  corporation 
organized  under  the  act  of  July  18, 1863,  P.  L.  (1864)  1102. 
Huston  was  president  of  the  company  and  had  advanced  to 
it  up  to  January  1, 1873  about  $311,000.  In  May  1873,  the 
company  was  practically  insolvent,  and  a  large  part  of  its  in- 
debtedness had  been  personally  guaranteed  by  Huston.  On 
May  13, 1873,  it  appeared  that  the  company  owed  E.  W.  Clark 
$108,910  for  advances  and  WiUiam  and  John  Sellers,  $121,750 
for  advances.  To  other  parties  it  was  indebted  in  the  sum  of 
$611,862. 

On  the  date  last  mentioned,  an  agreement  in  writing  was 
entered  into  between  Huston  of  the  one  part,  and  E.  W.  Clark 
and  William  and  John  Sellers  of  the  other  part,  which  was  as 
follows : 

^^  Whereas :  The  said  party  of  the  first  part  is  liable,  as  maker 
of  a  certain  promissory  note,  made  for  the  accommodation  of 
the  Midvale  Steel  Works,  for  the  sum  of  twenty  thousand  dol- 
lars, and  is  also  liable  upon  certain  notes  endorsed  by  him,  for 
the  accommodation  of  said  works;  and  Whereas:  He  has  also 
joined  with  the  parties  of  the  second  part  in  guaranteeing  oth- 
er notes  of  said  works,  on  terms  and  in  proportions  agreed 
upon  between  them ;  and  Whereas :  These  liabilities  amount 
to  a  large  sum,  and  he,  the  said  party  of  the  first  part,  may  be 
unable  to  pay  them  when  the  said  liability  shall  become  fixed 
and  ascertained;   and  Whereas:  The  said  party  of  the  fii-st 
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part  is  the  owner  of  two  thousand  and  thirty-two  shares  of  the 
common  stock,  and  two  thousand  two  hundred  and  eighty- 
eight  shares  of  the  preferred  stock  of  said  works,  and  fifty 
thousand  dollars  of  its  bonds,  and  also  holds  a  note  of  said 
works  to  the  amount  of  fifty-one  thousand  five  hundred  dollars ; 
and  Whereas :  He  has  heretofore  pledged  fifty  shares  of  the 
stock  of  the  Philadelphia  Insurance,  Trust  and  Safe  Deposit 
Company,  belonging  to  him,  as  security  for  the  said  note  of 
twenty  thousand  dollars,  made  by  him,  which  is  now  held  by 
the  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company ;  and 
Whereas :  The  said  party  of  the  first  part  has  agreed  with  the 
said  party  of  the  second  part  that,  if  they  will  indemnify  him 
against  all  debts  of  the  said  Midvale  Steel  Works,  he  will,  on 
the  terms  hereinafter  mentioned,  assign,  transfer  and  set  over 
to  said  party  of  the  second  part,  his  said  stock,  bonds  and  note 
of  the  said  works,  and  the  said  fifty  shares  of  the  stock  of  the 
Philadelphia  Insurance,  Trust  and  Safe  Deposit  Company,  so 
pledged  by  him  as  aforesaid,  and  all  the  property  pledged  by 
him  for  said  works,  or  to  secure  his  liabilities  for  it ;  and  the 
said  parties  have  agreed  to  give  said  guarantee. 

"  Now  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  premises,  and  of  the  sum  of  one  dollar,  to  him  in 
hand  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  he  acknowledges,  and  of  the  covenants  hereinafter 
contained,  has  assigned,  transferred  and  set  over,  and  does  here- 
by assign,  transfer  and  set  over  to  said  party  of  the  second  part, 
all  his  said  above-mentioned  stocks,  bonds,  and  note  of  the  said 
Midvale  Steel  Works,  and  the  said  fifty  shares  of  stock  of  the 
Philadelphia  Insurance,  Trust  and  Safe  Deposit  Company,  so 
pledged  as  aforesaid,  and  generally  all  property  belonging  to 
him,  the  said  party  of  the  first  part,  which  now  is  or  may  be 
pledged  or  hypothecated  with  any  creditors  of  said  works,  or 
any  person  or  persons  holding  any  note  or  notes  made,  endorsed, 
or  guaranteed  by  him  for  the  accommodation  of  said  works,  to 
have  and  to  hold  the  same  to  them,  the  said  party  of  the  second 
pai-t,  their  executors,  administrators,  and  assigns,  with  full 
power  to  sell,  pledge,  or  otherwise  dispose  of  the  same  in  the 
administration  of  or  settlement  of  the  affairs  of  said  works,  or 
in  or  for  payment  or  the  security  of  its  debts,  or  any  of  them, 
or  otherwise,  as  they,  the  said  party  of  the  second  part,  may 
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deem  best.  And  the  said  parties  of  the  second  part,  for  them- 
selves, their  executors,  administrators,  and  assigns,  in  consider- 
ation of  said  assignment  or  transfer,  and  of  the  premises,  do 
jointly  and  severally  covenant,  promise,  and  agree  to  and  with 
the  party  of  the  first  part,  his  executors,  administrators,  and 
assigns,  that  they  now  and  at  all  times  hereafter  forever  will 
save,  protect,  defend,  indemnify,  and  keep  harmless  him  the 
said  party  of  the  first  part,  his  executors,  administrators,  from 
and  against  all  and  every  of  the  debts,  obligations,  or  liabilities 
of  the  said  Midvale  Steel  Works  whatever  the  same  may  be, 
and  from  and  against  all  suits,  claims,  actions,  causes  of  action, 
debts,  dues,  damages,  or  demands  against  him  arising  out  of 
his  relation  to  or  connection  with  the  said  steel  works,  either 
as  president,  director,  or  stockholder  or  otherwise,  or  as  maker, 
indorser,  or  guarantor  of  any  notes  of  or  claims  against  said 
works. 

"  And  the  said  parties  of  the  second  part,  do  for  themselves, 
their  executors,  administrators,  or  assigns,  jointly  and  severally 
covenant  and  agree,  that  they  wiQ  severally  contribute  a  like 
amount  of  bonds,  notes,  and  other  securities,  as  Samuel  Huston 
does  hereby  contribute  or  agree  to  contribute ;  that  is  to  say, 
that  the  said  William  and  John  Sellers,  Jr.,  as  one  party  or 
person  will  contribute  fifty  thousand  dollars  in  bonds  of  said 
company;  fifty-one  thousand  five  hundred  dollars  in  notes  of 
the  said  company;  and  the  said  Edward  W.  Clark  will  contri- 
bute a  like  amount.  And  the  said  William  and  John  Sellers, 
Jr.,  as  one  person  or  party,  and  the  said  Edward  W.  Clark, 
will  further  each  contribute  stock  equal  in  value  to  the  said 
stock  so  heretofore  pledged  by  the  party  of  the  first  part,  to  or 
with  the  holders  of  his  note,  so  made  as  aforesaid,  for  the  ac- 
commodation of  said  company.  All  of  which  stock,  bonds,  and 
securities,  hereby  assigned  and  to  be  contributed,  shall  consti- 
tute a  fund  to  be  called  the  guarantee  fund,  for  paying  the 
debts  of  the  said  works  other  than  the  debts  constituting  or 
belonging  to  the  said  guarantee  fund  itself.  And  if  after  pay- 
ing the  said  debts,  bonds,  notes,  or  liabilities  to  others,  any 
surplus  shall  remain,  all  securities  other  than  the  bonds  or 
notes  of  said  works  in  or  belonging  or  contributed  to  the  said 
guarantee  fund,  shall  first  be  returned  or  made  good  in  kind  or 
value  to  the  party  contributing  the  same ;  and  if  after  they  shall 
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be  so  returned  or  made  good,  the  parties  to  this  agreement,  the 
said  William  and  John  Sellers,  Jr.,  for  said  purpose  being 
treated  as  only  one  person  or  party,  shall  divide  said  surplus 
between  them,  in  proportion  to  their  several  interests  in  the 
bonds  and  notes  remaining  in  said  guarantee  fund,  that  is  to 
say,  said  surplus  shall  be  applied  pro  rata  towards  paying  the 
notes  and  bonds  in  said  fund,  contributed  by  the  parties  there- 
to ;  and  if,  after  paying  all  the  said  bonds  and  notes  in  or  be- 
longing to  said  fund  a  surplus  shall  remain,  the  same  shall  be 
divided  among  all  the  stockholders  of  said  works,  in  proportion 
to  the  amount  of  stock  which  they  may  severally  hold." 

In  pursuance  of  the  foregoing  agreement,  Huston  transferred 
to  Clark  and  William  and  John  Sellers  the  stocks  and  securi- 
ties mentioned  therein.  The  defendants  took  charge  of  the 
works  and  paid  the  most  pressing  debts.  They  did  not  trans- 
fer, however,  to  the  guarantee  fund  the  securities  they  were  to 
transfer  under  the  agreement,  but  merely  credited  themselves 
with  the  advances  made  by  them  prior  to  May  13, 1873,  to  the 
amount  promised  by  them  to  the  fund.  They  also  divided  Hus- 
ton's bonds  in  the  guarantee  fund  and  transferred  them  to  their 
own  names.  They  continued  operating  the  works,  and  made 
additional  advances  to  the  extent  of  $270,000.  In  1880,  the 
interest  on  one  of  outstanding  bonds  being  in  arrear,  suit  was 
brought  on  the  bond,  and  judgment  obtained  against  the  com- 
pany. Execution  was  issued  upon  the  judgment  and  the  pro- 
perty was  sold  thereon  to  the  defendants  for  $450,000.  The 
defendants  then  organized  a  new  company  under  the  name  of 
the  Midvale  Steel  Company.  The  facts  connected  with  this 
sale,  the  plaintiff's  notice  thereof,  and  the  general  conduct  of 
the  parties,  are  stated  in  the  opinion  of  the  Supreme  Court 

The  master  found  that  owing  to  a  failure  to  file  an  annual 
statement  of  stocks,  assets,  etc.,  as  required  by  §§  33,  34,  act  of 
July  18, 1863,  P.  L.  [1864]  1102,  under  which  the  Midvale 
Steel  Works  were  incorporated,  all  the  stockholders  were  lia- 
ble as  general  partners ;  that  the  defendants  had  no  right  to 
appropriate  any  part  of  the  guarantee  fund  to  the  payment  of 
advances  previously  made  by  them ;  that  the  defendants  were 
acting  as  agents  for  Huston  under  the  agreement,  and  that 
Huston  was  entitled  to  an  interest  in  the  Midvale  Steel  Com- 
pany coextensive  with  his  interest  in  the  old  company  at  the 
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time  of  the  sale,  and  that  defendants  should  account  to  him 
accordingly. 

To  the  report  of  the  master,  the  defendants  filed  seventy- 
eight  exceptions,  which  were  overruled  by  the  master  and 
being  filed  with  his  report  were  renewed  before  the  court. 

On  June  9, 1888,  the  said  exceptions  having  been  argued, 
the  court  in  banc,  Biddle,  J.,  filed  the  following  opinion : 

It  appears  that  previous  to  May  13,  1873,  Mr.  Huston  had 
made  himself  liable  for  the  debts  of  the  Midvale  Steel  Works 
to  a  very  large  amount,  which  neither  he  nor  the  steel  works 
were  able  to  pay.  Under  those  circumstances  he  agreed  with 
the  defendants  that  if  they  would  indemnify  him  against  all 
debts  of  the  Midvale  Steel  Works,  and  from  all  demands 
against  him  arising  out  of  his  relation  to  or  connection  with 
the  said  steel  works,  either  as  president,  dii'ector,  stockholder, 
or  otherwise,  or  as  maker,  endorser,  or  guarantor  of  any  notes 
of,  or  claims  against,  the  said  works,  he  would  assign  to  them 
certain  securities.  To  this  the  defendants  assented,  and  on 
May  13,  1873,  an  agreement  to  that  effect  was  reduced  to 
writing.  By  this  writing  the  defendants  were  to  contribute 
to  a  guarantee  fund  double  the  amount  contributed  by  the 
plaintiff,  but  neither  party  was  to  contribute  their  stock  in  the 
steel  works  to  the  guarantee  fund,  the  plaintiffs  assignment 
to  the  defendant  of  his  stock  being  made  solely  for  the  pur- 
pose of  assuring  to  them  the  absolute  control  of  the  manage- 
ment of  the  corporation.  The  defendants,  in  the  administration 
or  settlement  of  the  affairs  of  the  works,  or  in  payment  or  se- 
curity of  its  debts,  or  otherwise,  were  to  use  the  guarantee  fund 
as  they  might  deem  best.  They  were  to  save  the  plaintiff 
harmless  from  all  debts  of  the  steel  works,  and  from  all  liability 
incurred  by  him  therefor.  If,  after  the  payment  of  the  debts 
of  the  steel  works  any  surplus  should  remain,  it  was  to  be 
applied  to  make  good  to  the  parties  contributing  the  same  all 
securities  in  the  guarantee  fund  other  than  the  bonds  or  notes 
of  the  works ;  to  return  or  make  good  to  the  parties  contri- 
buting the  same  their  bonds  or  notes  of  said  works  which  had 
been  placed  in  the  guarantee  fund ;  and,  finally,  to  divide  any 
surplus  still  remaining  among  the  stockholders.  Under  that 
agreement  the  rights  and  duties  of  the  parties  must  be  deter- 
VoL.  cxxvn — 40 
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mined  and  the  case  decided.  The  defendants  are  undoubtedly 
bound  to  account  under  its  provisions  for  the  property  of  the 
plaintiff  placed  in  their  hands.  This  they  allege  they  have 
been  always  ready  and  willing  to  do,  and  the  evidence  in  this 
case,  it  seems  to  us,  proves  conclusively  that  all  the  property 
which  was  received  by  the  defendants  under  the  agreement  of 
May  13, 1873,  was  properly  held  and  used  by  them  and  has 
been  fully  and  correctly  accounted  for. 

This,  however,  is  not  the  real  point  in  controversy  in  this 
case,  but  the  contention  arises  under  an  allegation,  in  which 
the  learned  master  concurs,  that  the  scope  of  the  agreement  is 
much  broader  than  the  effect  given  to  it  by  the  exceptants, 
and  that  "  the  agreement  constitutes  the  defendants  agents  for 
Mr.  Huston  to  manage  and  administer  the  affairs  of  the  steel 
works,  not  merely  for  themselves,  but  for  the  joint  account  of 
all  the  parties  to  the  agreement."  It  is  upon  this  utterly  inad- 
missible assumption  that  a  most  elaborate  and  ingenious  argu- 
ment has  been  founded.  It  is  contended  that,  although  the 
works  were  subsequently  sold  under  a  prior  mortgage,  bearing 
date  October  1,  1872,  covering  all  its  franchises,  real  estate, 
and  fixtures,  after  the  guarantee  fund  had  become  exhausted, 
and  when  the  company  owed  the  defendants  $480,969.17  in 
excess  of  their  contribution  to  the  guarantee  fund  of  $341,127.52, 
that  Mr.  Huston  still  had  some  interest  in  the  property  after 
the  sale.  This  mortgage  was  foreclosed  under  judicial  pro- 
ceedings instituted  in  Court  of  Common  Pleas  No.  3,  after  a 
full  advertisement  and  hearing,  with  the  knowledge  of  Mr, 
Huston,  and  the  proceeds  distributed  under  a  master,  Mr* 
William  Sellers  becoming  the  purchaser  for  the  sum  of  $450,000, 

Mr.  Huston  certainly  contributed  nothing  to  the  purchase- 
money,  and  there  is  not  a  particle  of  evidence  that  the  pur- 
chaser was  his  agent.  They  were  both  stockholders  in  a 
corporation  whose  property  was  sold  under  an  order  of  court. 
This,  of  course,  extinguished  the  stock  of  the  old  company, 
and  wiped  out  not  only  the  stock  and  credits  of  the  plaintiff, 
but  the  stock  and  credits  of  the  defendants.  They  purchased 
the  property  with  none  of  these  stocks  and  credits,  but  with 
their  own  cash  and  bonds  in  excess  of  Huston's,  after  applying 
as  many  bonds,  or  their  equivalent  in  money,  as  he  did,  to  the 
debts  of  the  company.     We  utterly  fail  to  see  what  possible 
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interest  Mr.  Huston  has  in  the  new  company,  or  why  he  is  en- 
titled to  the  same  proportion  of  capital  stock  of  the  new  com- 
pany that  he  held  in  the  old. 

As  the  allegations  in  the  bill,  charging  fraudulent  conspiracy 
or  confederacy,  were  withdrawn  on  the  argument  of  the  case, 
we  are  unable  to  see  anything  in  it  but  a  very  simple  business 
operation,  by  which  the  plaintiff  has  received  all  the  protection 
the  defendants  contracted  to  afford  him.  The  exceptions  to 
the  master's  report  are  therefore  sustained  and  the  plaintiff's 
bill  dismissed  with  costs. 

A  final  decree  having  been  entered,  the  plaintiff  took  this 
appeal,  assigning  as  error,  in  eighty-one  several  assignments, 
the  decree  sustaining  the  defendants'  exceptions  to  the  master's 
report  and  dismissing  the  plaintiff's  bUl. 

Mr.  A.  T.  Freedley^  for  the  appellant. 

Mr.  Q-eo.  M.  Dallas  and  Mr.  John  G-.  Johnson  (with  them 
Mr.  Geo.  L.  Crawford)^  for  the  appellees : 

Opinion,  Mb.  Justice  Mitchell  : 

Owing  to  the  number  of  the  exceptions  to  the  report  of  the 
master,  and  the  brevity  of  the  opinion  of  the  court  below,  sus- 
taining them  as  a  whole  without  separate  consideration,  this 
case  is  presented  in  the  form  of  a  review  of  the  master's  report 
rather  than  of  the  judgment  of  the  court  itself.  But  a  detailed 
consideration  of  the  eighty-one  assignments  of  error,  or  even 
an  attempt  to  classify  them,  would  be  tedious  and  unprofitable, 
and  we  therefore  prefer  to  present  our  view  of  the  whole  case, 
in  the  natural  order  of  the  substantial  questions  raised. 

1.  We  proceed  therefore  to  consider,  first,  the  parties  and  the 
situation. 

The  parties  were  the  owners  of  practically  the  whole  stock 
of  the  Midvale  Steel  Works,  and  had  made  advances  to  carry 
on  its  operations  which  had  been  unsuccessful.  Appellant 
was  the  president  of  the  company  and  had  advanced  a  very 
large  portion  of  his  private  fortune  to  sustain  it.  The  other 
parties  had  also  made  advances,  but  not  nearly  to  the  same  ex- 
tent, either  in  actual  amount  or  in  proportion  to  their  other 
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means.  It  is  not  shown  that  there  was  any  duty  to  make  these 
advances,  or  that  they  were  not  entirely  voluntary.  The  ques- 
tions therefore  of  the  relative  amounts  advanced  by  the  difiEcr- 
ent  parties,  and  by  whose  fault  such  advances  were  made  ne- 
cessary, discussed  before  the  master,  are  not  of  any  importance. 
Nor,  in  view  of  the  subsequent  agreement  is  it  at  all  material 
whether  or  not  there  was  any  express  promise  of  contribution 
at  the  time  appellant  made  his  principal  advances. 

In  January,  1873,  appellant,  finding  his  means  exhausted 
and  his  health  failing,  called  upon  the  appellees  for  further 
financial  aid.  The  result  was  that  the  advances  of  all  the  par- 
ties to  the  company  were  liquidated  and  settled,  to  that  date, 
by  the  issue  to  all  of  them  of  additional  stock,  and  to  appellant 
the  issue  also  of  certain  first  mortgage  bonds  and  a  note  of  the 
company.  Thereupon  appellees  assumed  the  active  adminis- 
tration of  the  company's  affairs,  and  began  to  make  large  ad- 
ditional advances  of  money.  Matters  continued  thus  until 
May,  1873,  when  the  appellant's  mental  health  having  become 
seriously  impaired,  and  the  appellees  having  made  very  large 
advances,  a  consultation  was  held  which  resulted  in  a  written 
agreement. 

Before  proceeding  to  the  consideration  of  this  agreement  it 
may  be  well  to  dispose  of  a  collateral  matter.  It  is  set  forth 
in  the  bUl  that  in  January,  1873,  "  the  plaintiff  was  not  in  the 
condition  of  mind  to  be  able  intelligently  to  protect  his  inter- 
ests," and  that  on  the  13th  of  May  (the  day  of  the  signing  of 
the  agreement),  "plaintiff's  mind  was  so  seriously  affected 
that  he  was  totally  incapable  of  understanding  any  business 
matters  whatever."  It  would  be  sufi&cient  to  say  that  these 
are  mere  obiter  suggestions  which  are  not  made  the  ground 
for  asking  relief,  and  which  might  therefore  be  passed  over  as 
surplusage.  No  averment  is  made  that  any  fraudulent  advan- 
tage was  taken  of  appellant's  condition,  or  that  any  other  or 
more  beneficial  arrangement  was  proposed  for  his  interests,  nor 
is  there  any  prayer  for  the  rescission  or  re-formation  of  the 
agreements.  But  it  is  proper  to  say  that  even  now,  with  all 
the  light  that  full  investigation  and  subsequent  developments 
give  us,  it  does  not  appear  what  better  arrangment  for  appel- 
lant's interest  could  have  been  made.  The  corporation  was 
clearly  insolvent  if  not  bankrupt.     Two  courses  only  were 
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open ;  either  to  wind  up  the  corporate  business  at  once  and  face 
the  loss  directly,  or  to  go  on  and  put  more  money  in,  with  the 
hope  of  ultimate  recoupment.  By  the  former,  appellant  would 
occupy  the  position  of  a  preferred  creditor  (and  apparently  the 
only  one  at  that  time)  on  first  mortgage  bonds  for  $50,000, 
and  on  general  account  for  $51,000  on  note ;  but,  on  the  other 
hand,  he  had  made  himself  personally  liable  to  such  an  extent 
that  if  there  should  be  a  deficiency  of  assets  on  the  liquidation, 
liis  whole  private  fortune  was  gone,  and  his  right  to  any  con- 
tribution from  appellees  at  least  doubtful.  The  appellees 
chose  to  go  on,  in  the  hope  of  a  smaller  loss  in  the  future,  if 
indeed  they  can  be  said  to  have  had  a  choice  at  all.  In  the 
language  of  one  of  them,  William  Sellers,  "it  was  our  desire 
to  sell  the  works,  and  close  out,  but  we  had  so  much  invested 
that  we  could  not  afford  to  stop,  provided  we  could  go  on  and 
retrieve  ourselves  at  all."  From  this  course  however,  appel- 
lant, even  if  he  had  preferred  it,  was  apparently  barred  by  want 
of  means,  as  well  as  by  his  condition  of  health.  In  this  situa- 
tion he  accepted  the  agreement  of  the  appellees  to  indemnify 
him  from  all  further  liability,  and  took  his  chances  of  ulti- 
mately saving  something  from  his  bonds  and  stock. 

In  making  this  agreement  appellant  was  represented  by  his 
brother  and  son,  and  by  his  counsel,  as  competent,  strenuous 
and  indefatigable  an  adviser  in  complicated  business  matters 
as  this  bar  could  furnish,  the  late  Chapman  Biddle.  The  draft 
of  the  agreement  is  in  his  handwriting,  and  it  would  be  diffi- 
cult to  convince  any  one  who  ever  knew  him  professionally, 
that  any  point  in  his  client's  favor  was  either  overlooked  or 
surrendered  without  a  full  equivalent. 

The  allegations  as  to  appellant's  mental  condition  cannot 
therefore  be  taken  as  any  part  of  the  substance  of  the  present 
bUl,  and  the  agreement  of  May  13,  1873,  must  be  accepted  as 
the  foundation  of  the  subsequent  rights  of  the  parties. 

II.  The  agreement  and  the  respective  rights  of  the  parties  under 
it. 

The  agreement  stipulated  for  two  things,  first,  the  assignment 
by  appellant  to  appellees  of  all  his  stock,  bonds  and  note  of 
the  corporation,  and  all  his  other  property  theretofore  pledged 
for  its  debts ;  in  consideration  of  which  appellees  indemnified 
him  against  all  personal  liability  for  the  debts  of  the  corpora- 
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tion,  and  all  demands  against  him  ^^  arising  out  of  his  relation 
to  or  connection  with  the  said  steel  works;"  and  secondly, 
appellant's  bonds  and  note  of  the  corporation,  and  his  other 
pledged  stock  (not  including  his  steel  works  stock),  together 
with  like  amounts  of  the  same  or  equivalent  securities  to  be 
contributed  by  each  of  the  other  parties,  were  to  constitute  a 
"guarantee  fund  for  paying  the  debts  of  the  said  works,  other 
than  the  debts  constituting  or  belonging  to  the  said  guarantee 
fund  itself."  .  And  if  there  should  be  any  surplus,  it  was  to  be 
devoted  first  to  the  return,  in  kind  or  value,  of  the  outside 
stocks  contributed  by  the  parties,  next  to  the  parties  in  propor- 
tion to  their  company  bonds  and  stocks  in  the  fund,  and  lastly 
pro  rata  to  all  the  stockholders  of  the  steel  works. 

The  intent  of  this  agreement  is  perfectly  clear.  Appellant, 
who  had  been  succeeded  by  Mr.  Sellers  in  the  presidency  of 
the  company  three  days  before,  retired  from  all  participation 
in  the  conduct  of  the  business,  and  surrendered  the  control  of 
his  stock  and  bonds  to  the  appellees.  In  consideration  there- 
for, he  was  indemnified  from  further  liability,  but  retained  his 
right  to  a  share  of  the  surplus,  should  there  be  any  after  settle- 
ment. On  the  other  hand,  appellees  took  upon  themselves  the 
conduct  of  the  works,  either  to  wind  up  or  to  continue,  with 
unlimited  control  over  the  whole  business  and  assets,  including 
appellant's  bonds,  notes  and  stock,  subject  only  to  the  restric- 
tions as  to  the  guarantee  fund,  and  to  the  duty  to  indemnify 
and  account. 

The  guarantee  fund,  except  to  the  comparatively  insignifi- 
cant extent  of  appellant's  Phila.  Ins.  and  Safe  Deposit  Company 
stock  previously  pledged,  and  the  stock  of  equivalent  value 
which  appellees  were  to  furnish,  was  not  a  contribution  of  fresh 
capital.  With  that  exception  it  consisted  of  claims  against 
the  company  itself,  and  the  effect  of  the  formation  of  the  fund 
was  to  create  a  class  of  deferred  or  subordinated  claims,  pay- 
ment of  which  was  to  be  postponed  till  all  the  other  debts  of 
the  company  had  been  satisfied.  Some  of  the  claims,  possibly 
all  of  them,  but  especially  the  first  mortgage  bonds,  were  in 
such  shape  as  to  be  capable  of  being  used  in  payment  or  as 
collateral  security  for  other  debts,  or  for  advances  of  money,  if 
other  creditors  or  capitalists  could  be  found  willing  to  take 
them  for  such  purpose,  and  apparently  such  use  was  contem- 
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plated.  But  it  did  not  prove  practicable  to  any  important  ex- 
tent, as  according  to  the  testimony  of  Wm.  Sellers  they  could 
only  be  used  as  additional  collateral  with  other  securities,  and 
were  of  little  aid  by  themselves  in  raising  money.  The  princi- 
pal effect,  therefore,  of  the  guarantee  fund  was  to  lessen  the 
amount  of  debts  requiring  immediate  provision  to  meet.  For 
this  purpose  appellant  put  into  the  fund  and  thereby  deferred 
his  claim  upon  bonds,  etc.,  amounting  in  round  figures  to 
il07,000,  and  each  of  the  other  parties  agreed  to  contribute, 
and  thereby  postpone,  an  equal  amount.  But  it  is  entirely 
clear  that  this  was  the  extent  of  the  appellees'  obligation  to 
postpone  their  claims. 

It  was  argued  with  great  earnestness  in  behalf  of  appellant, 
and  the  learned  master  adopted  the  view,  that  the  guarantee 
fund  was  not  postponed  to  the  claims  of  appellees  for  advances 
made  prior  to  the  date  of  the  agreement,  and  therefore  that  no 
part  of  that  fund  could  be  used  to  repay  such  advances.  The 
learned  master  enters  into  an  elaborate  consideration  of  the  act 
of  July  18,  1863,  under  which  the  steel  works  were  incorpo- 
rated, and  finds  that  from  neglect  to  file  the  annual  statement 
of  stock,  assets  and  liabilities,  etc.,  of  the  company,  all  of  the 
parties  were  liable  jointly  and  severally  with  appellant  for  the 
debts  of  the  corporation.  He  then  proceeds:  "It  therefore 
seems  quite  clear  to  me  that  at  the  time  the  agreement  of  May 
13,  1873,  was  made,  Mr.  Huston  and  the  defendants  being 
joint  owners  of  the  works  and  of  its  assets,  and  directors  of  the 
corporation,  who  had  neglected  to  comply  with  the  act  of  July 
18,  1863,  they  were  jointly  and  severally  liable  to  the  creditors 
of  the  works  for  the  payment  of  the  debts  of  the  corporation. 
And  if  one  of  them  under  that  liability  should  pay  more  than 
his  proportion,  he  could  call  on  his  fellow-members  for  contri- 
bution so  as  to  equalize  the  payments. 

"  With  this  understanding  let  us  consider  to  what  extent  the 
relation  of  the  parties  is  changed  by  the  agreement  of  May  13, 
1873. 

"  The  defendants,  by  that  agreement,  undertook  to  pay  the 
debts  of  the  steel  works,  then  existing,  to  other  creditors.  It 
did  not  affect  the  rights  of  the  parties,  in  relation  to  their 
claims  against  the  steel  works,  for  advances  made  for  their  use 
prior  to  the  agreement ;  nor  did  it  give  any  of  the  parties  an 
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advantage  over  the  other,  so  far,  as  the  assets  which  consti- 
tuted the  guarantee  fund  were  concerned.  As  to  those  assets, 
each  party  having  contributed  an  equal  portion,  all  of  the  par- 
ties stood  on  equal  terms.  While  the  defendants  had  the 
management  and  control  over  the  *  fund '  for  the  payment  of 
the  debts  due  other  creditors,  they  possessed  no  proprietary 
interest  in  Mr.  Huston's  contribution  to  the  fund.  The  con- 
tribution was  not  made  to  benefit  the  defendants,  but  to  pay 
or  to  secure  other  creditors ;  and  the  defendants  possessed  no 
power  to  make  the  guarantee  fund  answerable  for  their  ad- 
vances to  the  steel  works  prior  to  the  period  of  the  making  of 
the  agreement ;  nor,  indeed,  to  make  it  answerable  for  any  of 
their  advances,  even  after  the  agreement  was  made,  except  to 
the  extent  of  equalizing  the  excess  arising  from  the  property 
of  one  in  the  ^fund'  being  used  to  a  greater  extent  than 
another's." 

The  diflSculty  with  this  view,  and  it  is  fundamental,  is  that 
it  sets  aside  the  agreement  which  the  parties  made  for  them- 
selves, and  substitutes  an  entirely  different  one,  based  on 
different  considerations,  and  with  wholly  different  results. 
Nothing  is  more  dangerous  than  the  so-called  equity  which 
undertakes  to  readjust  rights  or  differences  which  the  parties 
have  settled  for  themselves,  and  in  the  absence  of  fraud  or  im- 
position, or  such  ignorance  on  one  side  as  is  equivalent  to  fraud 
on  the  other,  nothing  is  more  absolutely  indefensible.  No  ques- 
tion as  to  outside  creditors  appears  in  this  case,  either  then  or 
now,  and  the  discussion  of  the  act  of  1863  is  wholly  iiTelevant. 
Whether  appellees  were  then  liable  to  outside  creditors  for  the 
general  debts  of  the  company  or  not,  or  whether  they  were  lia- 
ble to  appellant  for  contribution  or  not,  was  and  is  entirely 
immaterial.  Appellant  was  by  his  own  acts  expressly  liable  to 
such  creditors,  and  appellees  relieved  and  indemnified  him 
from  such  liability.  That  of  itself  was  ample  consideration 
for  any  rights  appellees  may  have  acquired  under  the  agree- 
ment, even  if  the  agreement  had  been  open  to  question.  But 
the  parties  having  settled  their  rights  themselves,  no  further 
discussion  is  permissible,  and  the  agreement,  according  to  the 
intention  of  the  parties,  must  be  carried  out  as  the  law  of  the 
case. 

The  language  of  the  agreement  is  entirely  clear.    The  guar- 
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antee  fund  is  "  for  paying  the  debts  of  the  said  works,  other 
than  the  debts  constituting  or  belonging  to  the  said  guarantee 
fund  itself."  It  is  not  to  pay  debts  due  to  other  parties  than 
the  contributors  to  the  fund,  but  other  debtSj  not  constituting 
part  of  the  fund  itself.  The  language  clearly  refers  to  specific 
debts,  not  to  the  persons  of  the  creditors  who  may  hold  them. 
In  fact  at  that  date  appellant  was  a  creditor,  as  already  said,  in 
the  sum  of  $107,000,  and  that  amount  he  postponed,  as  to  pay- 
ment, by  putting  it  in  the  guarantee  fund,  and  each  of  the 
other  parties  postponing  his  claims  to  the  same  extent,  made 
up  the  fund  of  $321,000,  by  which  amount  the  debts  of  the 
corporation  urgent  for  payment  were  reduced,  and  the  com- 
pany to  that  extent  freed  from  immediate  pressure.  As  to  any 
other  debts  due  then,  or  subsequently  incurred,  the  appellees 
(or  the  appellant  if  he  had  made  subsequent  advances),  stood 
upon  the  same  footing  as  any  other  creditors. 

III.   What  was  done  under  the  agreement. 

Appellees  proceeded  at  once  to  the  payment  of  the  pressing 
debts  of  the  works,  and  between  the  date  of  the  agreement  and 
the  middle  of  September  they  had  made  fresh  advances  to  the 
extent  of  $270,000. 

The  master  reports  that  they  did  not  comply  with  their 
agreement  as  to  the  guarantee  fund,  and  if  we  regard  the  strict 
form  of  what  was  required,  they  certainly  did  not.  No  sepa- 
rate account  was  opened  for  the  guarantee  fund,  nor  were  any 
bonds  or  notes  or  other  corporation  stocks  specifically  set  apart 
for  it.  On  the  contrary,  the  bonds  of  appellant  were  very 
shortly  after  the  agreement  divided  between  the  appellees,  and 
transferred  to  their  individual  names.  But  the  master's  report 
rests  upon  the  erroneous  view,  already  discussed,  that  the 
guarantee  fund  could  not  be  used  to  repay  advances  by  the 
appellees,  over  and  above  their  contribution  to  the  fund  itself. 

At  the  date  of  the  agreement  Clark  had  advanced  to  the 
works  $108,910,  and  the  Messrs.  Sellers  $121,750.  They 
might  have  put  into  the  fund  the  bonds,  etc.,  strictly  as  called 
for  by  the  agreement,  and  immediately  have  taken  them  out 
again  to  pay  these  advances.  But  the  business  view  of  the 
matter  was  to  regard  these  sums  as  their  contribution  in  ad- 
vance to  the  fund,  and  such  in  effect  though  not  in  form,  they 
really  were.     Treating  these  advances  as  part  of  the  guarantee 
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fund,  and  paying  other  debts  by  fresh  advances  out  of  their 
pockets,  was  the  same  as  putting  the  fresh  advances  in  the 
fund  and  then  using  the  fund  to  repay  these  old  advances,  and 
this,  as  we  have  seen,  they  were  entitled  to  do.  Even  the  law 
which  in  general  requii'es  not  only  the  right  thing  to  be  done, 
but  also  in  the  regular  way,  avoids  useless  circuity,  and  equity 
must  certainly  regard  the  action  of  the  appellees  as  a  compli- 
ance in  substance  with  their  agreement  in  this  regard. 

Appellees  continued  to  operate  the  works,  at  first  at  a  loss, 
but  with  a  gradual  improvement  until  the  fall  of  1880.  There 
seems  to  be  little  doubt  that  all  the  parties  at  the  time  of  the 
agreement  expected  the  business  to  be  wound  up  at  an  earlier 
date  than  this,  but  we  do  not  find  in  the  agreement  or  else- 
where any  restriction  upon  the  authority  and  discretion  of  the 
appellees  in  this  respect.  In  this  interval  differences  had  aris- 
en between  the  appellant  and  the  appellees,  and  some  litiga- 
tion, which  however,  it  is  not  material  to  discuss. 

In  the  spring  of  1880,  the  interest  on  the  first  mortgage 
bonds  of  the  works  being  in  arrear,  suit  was  brought  by  Clar- 
ence H.  Clark,  a  holder  of  some  of  the  bonds  as  collateral  for 
loans  made  to  his  brother,  appellee  Clark,  and  upon  a  decree 
of  the  Court  of  Common  Pleas  No.  8  of  Philadelphia,  the 
works  were  sold,  October  30,  1880,  to  William  Sellers  for 
$450,000,  and  a  new  corporation  called  the  Midvale  Steel  Com- 
pany was  immediately  formed  by  the  appellees,  to  continue 
the  same  business,  with  the  same  property,  and  at  the  same 
place.  These  facts  and  that  the  suit  was  brought  with  their 
knowledge  and  concurrence  are  frankly  admitted  by  appellees, 
and  constitute  the  gravamen  of  the  appellant's  case.  He  claims 
(par.  VIII. — XIV.  of  the  bill)  that  the  foreclosure  and  sale 
were  part  of  a  scheme  to  oust  him  from  the  company,  and  that 
the  parties  being  in  the  position  of  trustees  for  him,  could  not 
by  any  such  acts  discharge  his  interest  in  the  works,  and  there- 
fore that  he  is  still  entitled  to  the  same  proportionate  interest 
in  the  new  corporation  that  he  had  in  the  old. 

IV.  We  have  therefore  to  consider  the  saie^  and  the  duties  of 
appellees  in  regard  to  itj  either  to  stop  it,  or  to  include  appel- 
lant in  the  purchase  and  reorganization. 

The  sale  was  under  process  issued  by  the  Fidelity  Company, 
trustee,  in  the  Court  of  Common  Pleas  No.  8.    It  was  con- 
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finned  by  that  court,  and  the  proceeds  distributed  by  an  au- 
ditor under  its  direction.  No  allegation  is  made  of  want  of 
notice,  or  of  any  unfairness  (other  than  the  general  purpose 
already  referred  to),  or  of  inadequacy  of  price,  and  no  applica- 
tion was  at  any  time  made  by  the  appellant  to  the  Court  of 
Common  Pleas,  to  set  it  aside  or  alter  its  terms.  Under  such 
circumstances  the  sale  is  not  now  open  to  question. 

Nor  is  any  allegation  made  in  the  bill  that  appellees  should 
have  stopped  the  sale.  It  is  however  argued  that  as  the  sale 
was  only  for  non-pajrment  of  interest  on  the  bonds,  and  as  the 
profits  of  the  works  at  that  time  produced  sufficient  funds  to 
pay  such  interest,  it  was  the  duty  of  appellees  as  quasi  trust- 
ees, managing  the  business  for  the  benefit  of  appellant  as 
well  as  themselves,  to  pay  the  interest  and  retain  the  property. 
Let  us  look  at  the  situation.  Appellees  had  as  already  shown, 
taken  charge  in  the  beginning  of  1873  when  the  works  were 
insolvent,  and  the  appellant  certainly,  and  perhaps  appellees 
too,  liable  for  very  large  amounts  of  the  corporate  debts.  They 
had  relieved  and  indemnified  appellant  from  this  liability,  had 
advanced  $270,000  within  a  few  months  to  pay  these  debts, 
had  carried  on  the  works  for  several  years  at  a  loss,  and  now 
after  a  lapse  of  seven  years,  clearly  a  much  longer  period  than 
any  one  had  contemplated  when  the  undertaking  was  begun, 
they  had  brought  the  works  to  a  condition  which  was  profitable 
in  the  sense  of  producing  more  than  its  working  expenses  (or, 
83  the  books  express  it,  showing  a  profit  on  manufacturing  ac- 
count), but  making  no  progress  in  the  reduction  of  their  debts. 
The  works  were  going  behind ;  says  Mr.  Wm.  Sellers :  "  They 
never  were  able  to  make  their  interest.  The  interest  on  the 
debts  always  amounted  to  more  than  the  profits.  The  man- 
ufacturing might  show  we  made  a  profit,  but  when  we  came 
to  close  up  the  books  that  was  all  absorbed,  and  more  too. 
We  were  going  behindhand."  Under  the  agreement  of  May, 
1873,  appellees  had  an  absolute  discretion  to  wind  up  the  busi- 
ness at  any  time  their  judgment  dictated.  They  were  respon- 
sible only  for  good  faith.  After  so  earnest  and  so  protracted 
a  struggle  to  keep  going,  it  would  seem  to  be  beyond  question 
that  it  was  a  wise  as  well  as  an  honest  exercise  of  discretion  to 
abandon  the  effort,  and  when  the  opportunity  came  or  was 
sought  by  means  of  the  sale,  they  were  under  no  obligation  not 
to  seize  it. 
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Were  they  under  any  equitable  obligation  to  include  ap- 
pellant in  the  purchase  and  re-organization?  This  being  a 
vital  point  in  the  reUef  claimed  in  the  bill,  it  has  been  argued 
with  great  earnestness  and  ability  by  appellant's  counsel,  that 
the  appellees  were  in  such  position  as  quasi  trustees  for  ap- 
pellant, that  they  could  not  buy  at  the  sale  of  the  common 
property  to  his  exclusion.  The  principles  of  law  are  not  dis- 
puted, but  it  is  claimed  with  equal  earnestness,  that  the  fficts 
do  not  warrant  their  application.  A  laborious  examination  of 
the  testimony  satisfies  us  that  ttus  position  of  the  appellees  is 
correct. 

The  situation  in  May,  1873,  has  already  been  stated,  and  the 
conclusion  that  the  ageement  of  that  date  settled  and  deter- 
mined the  subsequent  rights  of  the  parties.  That  agreement 
clearly  contemplated  the  absolute  retirement  of  appellant  from 
the  business  of  the  steel  works.  By  it  he  was  in  terms  relieved 
and  indemnified  from  liability  for  their  existing  debts,  and  by 
manifest  implication  he  was  not  to  incur  any  new  liability  by 
anything  that  should  be  done  in  the  future.  The  entire  future 
management,  and  the  resulting  pecuniary  responsibility,  were 
upon  appellees.  All  that  appellant  retained  was  a  right  to  an 
account,  and  participation  in  any  surplus  that  possibly  might 
be  left  upon  final  settlement.  That  there  would  be  any  such 
surplus  does  not  appear  to  have  been  thought  probable.  It  is 
provided  for  in  the  agreement,  but  apparently  more  with  a 
view  to  the  disposition  of  the  reserved  or  guarantee  fund  than 
to  anything  further.  And  all  that  I  find  in  regard  to  it  in  ap- 
pellant's testimony  is  where  Dr.  Charles  Huston  was  asked, 
"  Whether  or  not  any  statement  was  made  by  any  of  the  de- 
fendants as  to  any  benefit  to  be  derived  by  the  plaintiff  in  case 
the  difficulties  then  surrounding  the  company  should  be  re- 
moved," and  he  replied,  "  If  there  was  anything  left  after  pay- 
ing the  debts,  it  was  understood  by  all,  I  think,  tJiat  they  should 
share  in  proportion  to  their  ownership."  The  testimony  of 
appellees  on  this  point  is  very  positive.  "  I  am  very  sure," 
says  William  Sellers,  "  that  either  of  us  would  have  been  will- 
ing to  go  out  of  the  concern  if  we  could  have  found  anybody 
who  would  have  relieved  us  from  the  responsibility  of  the  con- 
cern at  the  time.  I  know  so  far  as  I  am  concerned  I  would 
have  done  it,  and  so  stated  at  the  time,  that  if  anybody  would 
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relieve  me  of  the  debts  of  the  concern  I  would  be  very  ] 
give  up  everything  I  had  in  it."  In  accordance  also  w 
idea  that  appellant  was  out  of  the  business,  is  the  ad 
expectation  of  all  the  parties  that  the  business  would  be 
ily  wound  up.  Thus,  in  the  examination  of  Dr.  H 
"  Q.  You  have  stated  that  the  agreement  of  May  13, 18' 
executed  with  a  view  to  the  immediate  sale  of  the  '^ 
A.  As  soon  as  a  purchaser  could  be  found.  Q.  Pleas( 
whether  anything  was  said  as  to  an  indefinite  carrying 
the  business  after  the  execution  of  that  agreement? 
have  no  recollection  of  that  being  in  contemplation  unc 
contingency."  And  again,  William  Sellers  on  cross-exam 
says :  "  It  was  contemplated  that  it  should  be  wound  i 
it  was  also  contemplated  that  we  should  carry  it  on  if  w( 

not  wind  it  up It  would  have  been  our  choice  t 

up,  but  we  did  not  have  the  option." 

*  The  conduct  of  the  parties  was  in  accordance  with  thi 
The  works  were  carried  on  by  appellees  as  already  sta 
a  loss  for  two  years  and  a  half,  without  calling  on  appell 
contribution,  and  when  in  the  letters  that  passed  betwc 
parties  in  the  fall  of  1876  appellees  suggested  that  th 
carried  a  heavy  burden,  and  asked  if  appellant  could  n 
do  something  to  assist,  the  only  result  seems  to  have 
rather  angry  interview  the  substance  of  which  is  conta: 
the  statement  of  appellant  himself:  "  If  I  was  to  do  any 
would  sell  out  my  entire  interest."  From  this  time  f 
the  relations  of  the  parties  became  more  and  more  antag 
litigation  ensued  as  already  stated,  and  by  the  time  of  t 
ill  the  fall  of  1880  the  positions  of  the  parties  were 
hostile.  Appellant  could  not  have  been  deceived  on  this 
nor  induced  to  slumber  on  his  rights,  under  any  imp 
that  his  interests  would  be  identified  with  those  of  apj 
He  had  notice  of  the  sale  and  the  contemplated  purchas< 
knew  that  the  latter  meant  the  continuation  of  the  b 
with  the  contribution  of  fresh  capital,  as  well  as  the  appl 
of  the  old  plant.  The  business  had  hitherto  been  uns 
ful,  and  might  still  be  so.  Even  the  promise  of  profit 
gave,  was  based  on  the  sinking  of  more  than  a  quart 
million  dollars  of  appellees'  advances  to  the  guarantee 
Appellant  had  also  a  share  in  that  fund,  and  he  knew  it 
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be  sunk  like  the  rest,  unless  recouped  by  the  new  start.  He 
had  been  free  from  the  liabilities  of  the  business  for  seven  years 
and  a  half,  and  he  knew  that  the  others  meant  to  treat  him  as 
permanently  out.  Then  was  his  time  to  speak,  to  come  for- 
ward and  assert  his  right,  and  proffer  his  contribution  to  the 
new  venture.  He  did  nothing,  and  as  already  seen,  he  does 
not  even  now  question  the  propriety  of  the  sale  or  the  adequa- 
cy of  the  price.  He  haa  no  equity  now,  after  the  labor*  and 
capital  of  the  appellees  have  made  the  new  venture  successful, 
to  claim  a  share  on  the  ground  that  they  wei^e  his  trustees. 
The  agreement  of  1873  gave  them  the  right  to  manage  the 
works  according  to  their  own  judgment,  subject  only  to  the 
duty  to  account.  On  a  full  review  of  the  facts  we  are  clearly 
of  opinion  that  they  were  justified  in  considering  the  appellant 
as  out  of  the  business,  and  were  under  no  obligation  to  include 
him  in  the  new  undertaking;  and  that  even  if  these  points 
were  doubtful,  appellant  by  allowing  them  to  go  on  and  engage 
in  a  venture  to  which  he  contributed  m)thing  and  had  no  lia- 
bility, estopped  himself  from  claiming  a  share,  now  that  it  has 
proved  profitable. 

It  may  still  be  however  that  appellant  would  have  an  equita- 
ble interest  in  the  new  company,  if  his  bonds  or  other  securities 
wei'e  used  in  payment  of  the  purchase  of  the  plant  of  the  old 
works.  The  learned  master  was  of  this  view,  but  it  was  based 
on  the  liabilities  of  the  pai-ties  under  the  act  of  1863,  and  his 
construction  that  appellees  were  not  entitled  to  use  the  guar- 
antee fund  to  repay  theii*  previous  advances.  "  The  conclusion 
seems  to  me  irresistible,"  he  says,  "  that  every  bond  which  the 
defendants  took  by  the  payment  of  the  debts  of  the  steel  works, 
they  received  for  the  joint  account  of  themselves  and  Huston." 
This  construction  of  the  rights  of  the  parties  under  the  agree- 
ment of  May,  1873,  has  already  been  discussed,  and  as  we  are 
unable  to  concur  in  it,  we  are  of  course  unable  to  accept  this 
mode  of  reaching  the  conclusion  that  appellees  paid  for  the  pro- 
perty with  the  bonds  of  appellant,  and  must  look  into  the  facts 
as  they  actually  occurred.  As  already  said  the  course  taken 
by  appellees  was  not  according  to  the  strict  tenor  of  the  agree- 
ment. Instead  of  establishing  the  guarantee  fund,  as  called 
for,  and  keeping  it  separate  until  the  final  liquidation,  they 
took  the  business  view,  and  did  what  they  considered  equiva- 
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leat.  So  far  as  regards  their  own  contribution  to  the  fund,  this 
has  been  already  discussed,  and  found  to  be  a  substantial  com- 
pliance with  their  agreement.  With  regard  to  the  appellant's 
bonds,  etc.,  it  appears  that  soon  after  the  agreement,  they  were 
divided  between  the  appellees  and  formally  transferred  to  their 
separate  names.  What  the  exact  purpose  of  this  action  was, 
whether  as  part  of  the  means  of  repaying  appellees'  advances, 
or  for  convenience  in  using  the  bonds  as  collateral  for  the  large 
loans  which  appellees  were  likely  to  require,  does  not  clearly 
appear,  nor  is  it  perhaps  now  material  to  inquire.  Appellees 
from  time  to  time  repaid  their  advances  by  the  issue  of  other 
bonds  of  the  same  kind,  and  at  the  time  of  the  sale  were  the 
owners  in  their  own  right  of  practically  the  whole  issue  except 
appellant's  fifty  wliich  stood  in  their  names.  Whether  they 
were  the  real  owners  of  these  depended  on  the  state  of  the  guar- 
antee account. 

By  the  terms  of  the  sale  the  purchase  money  was  payable  in 
cash,  or,  at  the  optioji  of  the  purchaser,  in  the  bonds  secured 
by  the  mortgage  under  which  the  sale  was  made.  By  arrange- 
ment with  the  other  holders  all  of  such  bonds  then  outstanding 
except  the  fifty  that  had  belonged  to  appellant  were  presented 
by  Mr.  Sellers  before  the  auditor,  and  allowed  directly  as  pai-t 
payment  of  his  purchase  money.  The  fifty  bonds  of  appellant, 
contributed  to  the  guarantee  fund,  were  not  used  in  payment, 
but  were  presented  for  a  cash  dividend  which  was  allowed  as 
cash  to  be  paid  out  of  the  purchase  money  to  Clark  and  the 
Messrs.  Sellers.  No  cash  actually  passed  on  this  account,  and 
even  if  it  had  it  would  have  made  no  difference,  for  a  pajrment 
of  cash  immediately  repaid  as  a  dividend  on  the  bonds,  would 
in  equity  have  to  be  treated  as  in  substance  the  same  as  pay- 
ment directly  with  the  bonds  themselves.  We  must  therefore 
look  to  the  substance  of  the  payment,  and  doing .  so  we  find 
that  appellees'  own  bonds  were  far  more  than  suflScient  under 
the  terms  of  the  sale  to  pay  all  the  purchase  money.  The 
bonds  represented  a  par  value,  available  as  purchase  money, 
of  $449,000,  as  principal  alone,  and  over  and  above  this  was 
interest  amounting  to  about  i5l68,000  more.  The  number  of 
bonds  presented,  therefore,  merely  affected  the  dividend  that 
would  be  payable  on  each.  The  appellees,  had  they  chosen, 
might  have  entirely  omitted  to  present  appellant's  fifty  bonds  for 
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any  purpose.  But  in  that  oase,  as  those  bonds  were  part  of  the 
guarantee  fund,  they  would  have  to  be  accounted  for  in  the 
settlement  of  that  fund,  and  appellees  would  have  been  charge- 
able in  such  settlement  with  the  dividend  to  which  the  bonds 
would  have  been  entitled  out  of  the  purchase  money.  Appel- 
lees, therefore,  apparently  recognizing  the  obligation  to  account, 
liquidated  the  dividend  by  presentation  of  the  bonds,  and 
receipting  as  for  so  much  cash  received  upon  them.  This  was 
the  receipt  of  so  much  on  account  of  the  guarantee  fund,  which 
must  be  accounted  for  in  the  final  settlement,  but  it  cannot  be 
regarded  as  the  use  of  appellant's  bonds  in  the  payment  of  the 
purchase  money  of  the  works. 

In  paragraph  IV.  of  the  bill  mention  is  made  of  twelve  other 
bonds  issued  in  the  name  of  appellant.  No  basis  or  reason  of 
issue  is  however  stated  in  the  bill,  but  in  the  answer  it  is 
averred  that  they  were  issued  as  collateral  for  notes  indorsed 
by  appellant,  which  were  subsequently  assumed  and  paid  by 
appellees.  It  therefore  appears  that  appellant  had  no  absolute 
interest  in  them,  and  they  may  be  dismissed  from  further  con- 
sideration. 

The  steel  works  enterprise  appears  to  have  been  unprofitable 
from  the  start,  the  lasses  to  all  the  parties  serious,  and  to  the 
appellant,  disastrous.  Appellees  through  the  fortunate  posses- 
sion of  greater  means  and  better  health  and  working  ability, 
have  been  able  to  rescue  themselves  and  establish  a  succeasful 
business ;  but  on  a  careful  review  of  all  the  facts  we  do  not  find 
that  they  have  attained  success  by  any  disregard  of  appellant's 
rights,  or  that  they  are  responsible  for  the  unfortunate  result  to 
him.  There  is  therefore  no  ground  on  which  he  can  be  held 
entitled  to  any  interest  in  the  present  company. 

V.  There  remains  to  be  considered  only  the  question  of  ac- 
counting, and  this  we  find  the  least  satisfactory  presentation  of 
the  case. 

Under  the  agreement  of  May,  1873,  appellant  is  entitled  to 
an  account  of  the  guarantee  fund,  and  as  the  equitable  owner 
of  stock,  to  a  general  account  up  to  the  time  of  the  sale  and 
closing  of  the  steel  works.  Owing  to  the  different  views  we 
take  of  the  principles  on  which  the  account  should  be  made  up, 
we  do  not  find  the  master's  statement  of  much  use.  The  opin- 
ion of  the  court  below  says  that  "  all  the  property  received  by 
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the  defendants  under  the  agreement has  been  fuUj 

and  correctly  accounted  for,"  but  unfortunately,  from  its  ex- 
treme brevity,  does  not  refer  us  to  the  evidence  on  this  point. 
A  great  mass  of  figures,  much  of  it  entirely  irrelevant,  is  pre- 
sented in  the  testimony  of  the  book-keeping  experts,  Heins  and 
Burke.  Possibly  all  the  necessary  materials  are  there.  Indeed 
we  gather  from  the  general  tenor  of  the  argument  that  on  the 
basis,  which  we  hold  to  be  correct,  that  appellees  were  entitled 
to  apply  the  guarantee  fund  to  the  repayment  of  their  own  ad- 
vances in  excess  of  their  proportionate  share  of  such  fund,  it 
may  probably  be  conceded  that  the  guarantee  fund  was  ex- 
hausted, and  if  so  there  is  nothing  due  to  appellant.  But 
we  nowhere  find  the  guarantee  fund  account,  or  the  general 
account,  stated  in  such  direct,  explicit  and  unmixed  shape  as 
enables  us  now  to  say  with  certainty  that  that  result  must  fol- 
low. An  account  is  admitted  by  appellees  to  be  due,  and  is 
tendered  in  paragraph  XII.  of  the  answer.  It  is  also  referred 
to  in  the  examiner's  report  as  being  present  in  the  witness's 
hand,  but  we  have  not  been  able  to  find  it  printed,  unless  what 
is  meant  is  the  mass  of  figures  already  referred  to  as  presented 
by  the  witness  Burke.  This  is  much  too  long,  too  involved 
and  too  full  of  irrelevant  and  speculative  matters  to  be  satis- 
factory. The  account  required  is  capable  of  presentation 
within  very  small  compass,  and  need  contain  but  few  iteilis, 
though  some  of  the  items  may  involve  labor  in  the  examination 
of  books,  etc.,  and  a  few  may  be  open  to  conflicting  evidence. 
Appellees  should  charge  themselves  first,  with  the  assets,  real 
and  personal,  received  when  the  works  passed  into  their  hands, 
and  secondly,  with  the  moneys  received  from  the  works,  from 
time  to  time  during  their  management,  including  the  balance 
of  profit  on  manufacturing  and  other  accounts,  if  any,  the  cash 
dividend  from  the  purchase  money  of  the  plant,  received  on  the 
fifty  bonds  derived  from  Huston,  and  any  other  sums  of  money 
received,  and  not  included  in  the  foregoing  or  other  specific 
items.  As  to  the  first  item,  the  price  approved  by  the  court, 
$450,000,  is  a  conclusive  valuation  for  everything  properly  in- 
cluded in  the  sale.  The  value  of  the  personal  property  not  so 
included,  may  be  open  to  question,  though  the  appellees  may 
in  the  first  instance  rest  on  the  prima  facies  made  by  the  sale 
for  $301,834.63  of  what  appellant  in  his  bill  values  at  $250,000. 
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On  the  other  side  of  the  account  appellees  are  entitled  to 
credit  for  all  moneys  paid  out  on  account  of  the  works  (in- 
cluding their  own  advances  from  January,  1878,  in  excess  of 
their  contribution  to  tiie  guarantee  fund),  interest  account, 
balance  of  losses  on  repair,  machinery,  tool,  and  other  accounts, 
if  any,  etc.,  etc. 

To  such  an  account  appellant  is  entitled,  and,  much  as  it  is 
to  be  regretted  that  this  long  controversy  should  be  further 
protracted,  we  are  compelled  to  afford  appellant  the  oppor- 
tunity to  have  such  account,  if  upon  consideration  of  the 
principles  on  which  it  is  to  be  stated,  as  herein  determined,  he 
shall  deem  it  worth  while  to  pursue  the  case  further. 

Decree  reversed,  bill  reinstated,  and  record  re- 
mitted for  an  account  upon  the  principles  of 
the  op&nion  filed* 
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J.  FRANK  HATES  v.  THE  PRESS  CO.,  LIMITED. 

BRBOB  TO  THE  COUET  OP  COMMON  PLEAS  NO.  3  OP  PHILA- 
DBLPHIA  COUNTY. 


Aigned  January  81, 1880— Decided  October  7, 1889. 

1.  Written  or  printed  words  which  are  injurious  to  a  person  in  his  office, 
profession,  or  calling,  or  which  impeach  the  credit  of  a  merchant  or 
trader,  by  imputing  to  him  insolvency,  or  eren  embarrassment,  are 
libelous. 

2.  The  office  of  an  innuendo  is  to  aver  the  meaning  of  the  language  pub- 
lished, but  if  the  common  understanding  takes  hold  of  the  words,  and 
at  once,  without  difficulty  or  doubt,  applies  a  libelous  meaning  to  them, 
an  innuendo  is  unnecessary. 

3.  The  publication  by  a  newspaper,  under  the  heading,  "Hotel  Proprie- 
tors Embarrassed,"  that  a  judgment  had  been  entered  against  the  pro- 
prietors of  a  hotel  for  an  amount  due  on  a  note  payable  on  demand, 
was  not  privileged,  but  libelous  and  actionable. 

4.  In  such  case,  it  was  error  to  admit  evidence  that  a  notice  of  the  entry 
of  the  judgment  had  been  made  in  other  newspapers,  and  to  refuse  to 
charge  that  the  publication  complained  of  was  actionable  on  its  face, 
that  it  was  not  privileged,  and  that  malice  might  be  inferred. 
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Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Will- 
iams, McCoLLTJM  and  Mitchell,  J  J. 

No  69  January  Term  1888,  Sup.  Ct. ;  coulii  below,  No.  885 
June  Term  1886,  C.  P.  No.  8. 

On  August  31, 1886,  J.  Frank  Hayes,  trading  as  J.  P.  Hayes, 
brought  case  for  libel  against  the  Press  Co.,  Limited,  declaring 
upon  a  publication  made  in  the  Sunday  Press  of  August  9, 
1886,  which  was  as  follows  :       • 

"hotel  proprietors  embarrassed. 

"  A  judgment  was  entered  yesterday  by  the  Third  National 
Bank  against  J.  P.  &  W.  N.  Hayes  of  the  St.  George's  Hotel, 
on  a  promissory  note  dated  August  6th,  and  payable  on  demand 
for  $1,500," 

with  the  innuendo,  "thereby  then  and  there  meaning  that 
the  said  J.  F.  Hayes,  the  said  plaintiff,  was  in  bad  circum- 
stances, insolvent,  and  unworthy  of  credit."  The  defendant 
company  pleaded,  not  guilty. 

At  the  trial  on  February  3,  1888,  testimony  was  adduced 
showing  the  facts  sufficiently  appearing  in  the  opinion  of  the 
Supreme  Court.    On  cross-examination,  the  plaintiff  was  asked : 

Q.  Was  this  (the  libel)  not  published  in  a  number  of  other 
papers  ?    Objected  to. 

By  the  court :  I  will  admit  that.^ 

A.  The  fact  of  the  record  of  the  judgment  was  given  in  the 
other  papers,  or  published  in  other  papers. 

Q.  But  it  was  published  in  the  Ledger^  North  American^  Irir 
quirer^  and  Times^ — all  except  the  word  "embarrassed."  Is 
that  the  only  difference  ?    A.  The  head-line  was  omitted. 

At  the  close  of  the  testimony,  the  court,  Reed,  J.,  charged 
the  jury  as  follows : 

[The  defendant  in  this  case,  the  Press  Company,  Limited, 
published  a  statement  about  this  plaintiff,  which  it  had  the 
privilege,  in  its  functions  as  a  public  newspaper,  to  publish. 
Beyond  that,  they  had  the  right  to  make  upon  that  or  any 
other  fact,  of  a  public  or  somewhat  public  character,  any 
reasonable  and  fair  comment,  and  for  the  exercise  of  that 
right  they  are  not  to  be  liable  unless  the  right  has  been  abused. 
The  question  of  fact,  important  for  you  to  decide  and  ascertain 
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ia,  whether  there  was  such  abuse.  That  depends  upon  what 
conclusion  can  be  drawn  from  the  fact  of  the  entering  of 
this  judgment  note  or  the  entering  up  of  a  judgment  upon 
the  note.]  *  That  is  a  matter,  not  of  law,  but  of  business 
practice,  and  one  therefore  which  falls  within  your  domain 
rather  than  within  mine.  It  might  well  be  that  the  entering 
of  a  judgment  note  against  a  man,  so  far  as  his  credit  is  con- 
cerned, would  have  an  effect  upon  his  business  credit,  so  as  to 
cause  damage  to  him ;  and  it  might  well  be  that  the  entering 
up  of  a  judgment  note  would  not  affect  a  man's  credit  at  all. 
It  might  be  that  the  entering  up  of  a  judgment  would  be  fatal 
to  the  credit  of  one  man,  and  would  not  affect  the  credit  of 
another  man.  Therefore  all  these  are  questions  of  fact  for 
your  decision  and  not  questions  upon  which  I  can  rule. 

[The  only  thing  that  caused  me  to  hesitate  in  my  disposition 
of  the  case  was  a  doubt,  and  in  expressing  it  I  do  not  intend 
to  bind  you  at  all,  a  doubt  as  to  whether  there  was  suflScient  evi- 
dence before  you  to  satisfy  you  as  to  the  plaintiff's  case.]  • 
On  that  point  you  have  the  right  and  it  is  your  privilege  to  differ 
from  me,  and  if  you  think  I  am  wrong  in  entertaining  that 
doubt,  it  is  not  only  your  privilege  but  it  is  your  duty  to  find 
in  a  way  which  perhaps  I  would  not  find  if  I  were  in  your 
place. 

[The  first  point  is,  whether  the  entering  up  of  this  judgment, 
taken  alone  and  as  a  solitary  fact,  was  so  significant  that  a 
newspaper  in  the  ordinary  course  of  its  daily  work  might  well 
find  that  the  person  against  whom  such  a  judgment  was  entered 
up  was  in  an  embarrassed  condition.  That  point  is  for  you  to 
consider.]  *  And  in  considering  it,  you  must  consider  the 
second  point,  which  is,  what  is  the  meaning  of  the  word  "  em- 
barrassed," or  "  embarrassment,"  in  connection  with  a  man's 
business  or  his  credit  ?  In  considering  that  word  you  are  to 
take  it  in  its  ordinary  sense,  as  men  ordinarily  intelligent  would 
use  such  a  word.  You  must  ask  yourselves,  how  would  I 
describe,  or  in  what  condition  would  I  understand  a  man  to 
be,  who  is  described  as  embarrassed?  I  take  it  to  be,  and  I  am 
simply  expressing  my  own  opinion,  not  binding  you,  that  a 
man  who  needs  money  for  the  purposes  of  his  business,  and  is 
not  able  to  get  it  without  some  diflBculty,  without  difiSculty 
which  he  feels,  that  man  may  be  said  to  be  embarrassed  in  his 
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pecuniary  afiEairs.  A  man  who  needs  money  and  cannot  readily 
get  it,  by  the  ordinary  means,  is  a  man  who  in  my  judgment 
would  be  an  embarrassed  man. 

You  find  that  this  man,  so  situated,  undertakes  to  procure  a 
loan  of  money  from  a  bank.  And  the  question  comes  up  whether 
the  demand  of  the  judgment  note  on  the  one  side  and  ttie  giving 
of  the  judgment  note  on  the  other  side,  was  such  a  matter  as 
would  indicate  of  itself  that  t^e  man  was  in  an  embarrassed 
condition.  If  that  was  not  fairly  inferable  from  all  the  facts,  if  it 
was  a  reckless  assertion  on  the  part  of  the  newspaper,  made 
wantonly,  with  levity  and  with  carelessness,  then  the  defendant 
would  be  liable  for  the  statement.  On  the  other  hand,  if  it 
was  a  statement  which  any  fair-minded,  intelligent  man,  with 
a  knowledge  of  the  circumstances  and  a  knowledge  of  the  com- 
munity, would  naturally  make  under  the  circumstances,  [if  it 
was  such  an  inference  as  you  and  I  would  draw  from  the  facts, 
then  in  my  opinion  they  are  not  liable  and  it  would  not  be 
your  duty  to  find  a  verdict  for  the  plaintiff.]  ^  But  the  whole 
matter  depends  upon  questions  of  fact,  which  you  must  find, 
and  which  I  do  not  propose  to  find  for  you.  In  expressing  any 
opinion  upon  the  facts,  I  do  it  only  to  enlighten  you  and  not  to 
bind  you. 

Now  that  covers  the  whole  case.  In  the  first  place  you  are 
to  consider  the  situation  of  the  parties,  whether  the  giving  of 
this  judgment  note  was  such  a  fact  from  which  it  might  be 
inferred  in  this  particular  case  that  the  man  was  in  a  condition 
of  embanassment ;  and  secondly,  whether  the  word  "embar- 
rassed "  described  the  condition  in  which  you  may  find  that 
this  man  was. 

I  have  been  requested  by  the  plaintiff  to  instruct  you  as 
follows : 

1.  If  you  believe  the  plaintiff's  innuendo  to  be  true,  your  ver- 
dict must  be  for  the  plaintiff. 

Answer :  I  have  answered  that  point  already  in  my  general 
charge.     That  point  unqualifiedly  I  cannot  affirm.'' 

2.  The  libel  is  on  its  face  actionable,  and  no  defence  whalr 
ever  has  been  shown. 

Answer :  That  point  I  refuse.® 
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8.  It  is  your  duty  to  infer  legal  malice  in  this  case. 

Answer :  That  point  I  refuse.^^ 

4.  This  publication  was  not  a  privileged  communication. 

Answer :  I  have  defined  in  my  charge  how  far  it  is  privileged 
by  telling  you  that  a  fair  comment  was  admissible,  but  that  an 
unfair  and  reckless  comment,  or  one  made  in  levity  and  care- 
lessness was  not  admissible ;  this  would  take  away  the  priv- 
ilege.^^ 

The  jury  returned  a  verdict  in  favor  of  the  defendant.  A 
rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered  on  the  verdict,  when  the  plaintiff  took  this  writ,  assign- 
ing as  error : 

1.  The  admission  of  defendant's  offer.^ 

2-5.  The  parts  of  the  charge  embraced  in  []»♦»« 

7.  The  answer  to  plaintiff's  point.'' 

9-11.  The  answers  to  plaintiff's  points.®***^ 

Mr.  Richard  P.  White  (with  him  Mr.  Q-eorge  H.  EarUy  Jr.^y 
for  the  plaintiff  in  error. 

Mr.  Jame%  H.  Shakespeare  (with  him  Mr  Jame%  H.  Heverin)^ 
for  the  defendant  in  error. 

Opiniok,  Mr.  Justice  Stbrrbtt  : 

The  evidence  in  this  case  tended  to  show  that  after  the  plaint- 
iff had  been  engaged  for  some  time  in  the  retail  drug  business, 
he  purchased  the  furniture,  etc.,  of  the  St.  George  Hotel,  Phil- 
adelphia, and  leased  the  building  itself  for  a  term  of  five  years 
from  September  7, 1885.  During  the  first  year  the  hotel  busi- 
ness showed  a  net  profit  of  about  $8,000,  with  favorable  pros- 
pects for  the  next  ensuing  year.  The  house  was  largely 
patronized  by  guests  who  made  it  their  home  during  the  year, 
except  for  a  few  weeks  in  the  summer. 

In  August,  1886,  plaintiff  determined  to  make  some  needed 
repairs,  such  as  painting,  papering,  etc.,  involving  a  greater  cash 
outlay  than  he  was  then  prepared  to  meet  without  a  temporary 
loan.  For  that  purpose  he  had  a  note  for  $1,500  at  four  months, 
indorsed  by  his  brother,  discounted  by  the  Third  National  Bank, 
with  which  he  kept  an  account ;  and,  as  collateral  security  there- 
for, he  gave  the  joint  judgmenlruote  of  himself  andbrotiier,  for 
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same  amount,  payable  on  demand,  with  the  understanding  that 
the  latter  should  be  used  only  in  case  the  discounted  note  was 
dishonored.  By  an  oversight  of  the  bank,  judgment  was  pre- 
maturely entered  on  the  collateral  note,  but  no  execution  was 
isAued  thereon.  The  Press  Company,  Limited,  defendant,  in 
its  issue  of  August  9, 1886,  published  the  following  notice  of 
the  judgment: — 

"  Sbtel  Proprietors  Ikilarrassed. 

**  A  judgment  was  entered  yesterday  by  the  Third  National 
Bank  against  J.  F.  and  W.  N.  Hayes,  of  the  St  George  Hotel, 
on  a  promissory  note,  dated  August  6th  and  payable  on  de- 
mand^ for  $1,500." 

This  article  constitutes  the  alleged  libel,  and  is  declared  on 
with  the  following  innuendo :  "  thereby  then  and  there  mean- 
ing that  the  said  J.  P.  Hayes,  the  plaintiff,  was  in  bad  cir- 
cumstances, insolvent,  and  unworthy  of  credit."  Defendant's 
demurrer  to  the  declaration  being  overruled,  the  plea  of  not 
guilty  was  entered,  and  on  that  issue  the  case  was  tried. 

In  addition  to  the  facts  and  circumstances  above  stated,  the 
evidence  adduced  by  plaintiff  tended  to  show  that  he  was  not 
embarrassed,  nor  in  bad  circumstances,  insolvent,  or  unwoi*thy 
of  credit,  at  the  time  the  judgment  was  entered,  nor  before ; 
that  in  round  figures  his  entire  liabilities,  including  drug  and 
hotel  business,  aggregated  about  $16,000,  and  his  assets  about 
thrice  that  sum;  that  none  of  his  liabilities  were  pressing,  and 
a  very  small  proportion  of  same  then  due.  His  object  in  bor- 
rowing the  $1,500  was  to  provide  better  accommodations  for 
patrons  of  the  hotel.  Plaintiff  himself  was  examined  and  rig- 
idly cross-examined  as  to  his  business  affairs,  financial  condi- 
tion, etc.  His  testimony  tended  to  show  that  the  publication 
was  prejudicial  to  his  financial  standing,  and  injurious  to  his 
business  as  proprietor  of  the  hotel.  The  manner  in  which  it 
affected  both,  and  the  extent  of  the  alleged  injury,  were  stated 
in  detail,  and  need  not  be  further  noticed.  The  evidence  was 
all  for  the  consideration  of  the  jury  in  determining  questions 
of  fact  upon  which  it  was  their  exclusive  province  to  pass. 
The  hotel  books  were  produced  on  defendant's  call,  but  it  does 
not  appear  that  they  were  examined  or  put  in  evidence,  nor 
was  there  any  rebutting  testimony  offered  by  defendant. 

If  there  was  no  error  in  the  trial,  the  verdict  for  defendant 
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should  not  be  disturbed ;  but  it  is  alleged  the  court  erred  in 
several  particulars,  some  of  which  are  worthy  of  notice. 

In  plaintiff's  first  and  fourth  points  for  charge,  the  learned 
judge  was  requested  to  instruct  the  jury  as  follows :  "  1.  If 
you  believe  plaintiff's  innuendo  to  be  true,  your  verdict  should 
be  for  plaintiff."  "  4.  This  publication  was  not  a  privileged 
communication."  In  his  answer  to  the  first,  the  learned  judge 
said:  "I  have  answered  that  point  already  in  my  general 
charge.     That  point  I  cannot  unqualifiedly  aflBrm." 

We  fail  to  discover  in  the  general  charge  any  such  aflBrm- 
ance  of  the  point,  qualified  or  otherwise,  as  the  publication  it- 
self and  the  undisputed  evidence  required.  It  was  for  the  jury 
to  say  whether  the  publication  meant  what  is  alleged  in  the 
innuendo.  If  they  found  it  did,  the  publication  was  libelous ; 
and,  under  the  uncontradicted  evidence,  plaintiff  was  entitled 
to  a  verdict.  Written  or  printed  words  which  are  injurious  to 
a  person  in  his  office,  profession,  or  calling,  or  which  impeach 
the  credit  of  any  merchant  or  trader,  by  imputing  to  him  insol- 
vency, or  even  embarrassment,  are  libelous.  The  law  care- 
fully guards  the  credit  of  merchants  and  traders.  Imputations 
on  their  solvency,  or  suggestions  that  they  are  in  pecuniary 
difficulties,  etc.,  are,  as  a  general  rule,  actionable :  Odgers  on 
Libel,  19,  29,  80,  81,  and  authorities  there  cited. 

In  its  application  to  a  man's  financial  condition  or  standing, 
the  word  "  embarrassed,"  employed  in  the  head-line  of  the  ar- 
ticle complained  of,  ordinarily  means  incumbered  with  debt, 
beset  with  urgent  claims  and  demands,  unable  to  meet  his  pe- 
cuniary engagements,  etc. — ^words  of  substantially  tlie  same 
import  as  those  used  in  the  innuendo.  The  office  of  an  innu- 
endo is  to  aver  the  meaning  of  the  language  published,  but  if 
the  common  understanding  of  mankind  takes  hold  of  the  pub- 
lished words,  and  at  once,  without  difficulty  or  doubt,  applies 
a  libelous  meaning  to  them,  an  innuendo  is  not  needed,  and  if 
used  may  be  treated  as  useless  surplusage.  Considered  in  con- 
nection with  the  rest  of  the  article,  the  word  **  embarrassed " 
means  substantially  what  is  ascribed  to  it  in  the  innuendo. 
That,  however,  was  a  question  for  the  jury.  The  point  should 
have  been  affirmed. 

In  his  answer  to  the  fourth  point,  above  quoted,  the  learned 
judge  said:  "I  have  defined  in  my  charge  how  far  it  is  privi- 
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leged,  by  telling  you  that  a  fair  comment  was  admissible,  but 
that  an  unfair  and  reckless  comment  was  not  admissible.  This 
would  take  away  the  privilege."  This  answer,  we  think,  was 
misleading,  and  erroneous.  Strictly  speaking,  the  question  of 
privilege  was  not  involved.  It  was  the  common  right  of  any 
one  to  publish  the  fact  that  a  judgment  for  $1,500  had  been 
entered  against  the  defendants,  substantially  as  shown  by  the 
record  of  the  court  in  which  it  was  entered ;  but  it  was  neither 
the  right  nor  the  privilege  of  defendant  or  any  one  else  to  pub- 
lish in  connection  therewith  the  declaration,  in  the  form  of  a 
head-line,  or  otherwise,  that  the  defendants  in  the  judgment 
were  embarrassed.  That  had  a  direct  tendency  to  impair  their 
credit  and  injure  their  business ;  and,  if  the  evidence  is  be- 
lieved, it  did  injure  plaintiffs  credit  and  business  as  a  hotel- 
keeper.  Such  a  declaration,  whether  it  be  regarded  as  an 
inference  drawn  by  the  writer  from  the  fact  that  the  judgment 
was  entered,  or  be  called  a  comment  on  a  judicial  proceeding, 
was  an  unwarranted  assertion  of  fact,  which,  if  untrue,  was 
manifestly  calculated  to  impair  plaintiffs  credit  and  injure  his 
business.  It  does  not  follow  that  one  who  authorizes  a  con- 
fession of  judgment  against  himself  is  financially  embarrassed. 
The  publication,  as  a  whole,  including  the  head-line,  was  in  no 
sense  privileged.     The  point  should  have  been  affirmed. 

For  reasons  already  suggested,  those  portions  of  the  charge 
recited  in  the  second,  fourth,  and  fifth  specifications  were  mis- 
leading and  erroneous. 

The  testimony,  elicited  on  cross-examination  of  plaintiff,  was 
irrelevant  and  improper,  and  for  aught  that  we  know  it  may 
have  prejudiced  plaintiff's  case. 

The  remaining  specifications  of  error  are  not  sustained ;  but, 
for  reasons  suggested  in  connection  with  the  first,  second, 
fourth,  fifth,  seventh,  and  eleventh  specifications,  the  judgment 
should  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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For  the  tables,  **  Cases  Considered,"  and  **  Statutes  Constoeb- 
ED,"  see  the  first  part  of  the  volmne,  immediately  after  the  table  of 
"  Cases  Cited." 

ACCORD  AND  SATISFACTION. 

See  Contract. 

See  Debtor  and  Creditor. 

ACCOUNTS. 

1.  Where  the  administrators  of  an  insolvent  estate  collected  a  som 
due  their  decedent  on  an  account  open  at  his  death,  but  paid  it  directly 
upon  the  claim  of  a  creditor  of  the  estate,  they  are  properly  surcharged 
with  the  amount  thereof  on  the  adjudication  of  their  accounts.  Breck- 
enridge'8  Appeal,  81. 

2.  In  such  case,  however,  the  accountants  are  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor,  so  paid,  in  the  dividend  awarded  to 
the  latter^s  claim  against  the  estate,  to  an  amount  not  exceeding  the 
amount  of  the  surcharge.    Ibid,,  81. 

3.  A  claim  to  the  amount  of  such  surcharge,  set  up  by  one  alleging 
himself  to  have  been  a  partner  with  the  decedent  in  the  transaction  out 
of  which  it  arose,  was  properly  disallowed  in  this  case,  the  evidence 
being  insufficient  to  establish  the  alleged  partnership.    Ibid.,  81. 

(a)  Albright  and  Miller,  as  executors,  filed  a  joint  account,  and  upon 
distribution  $3,000  of  the  balance  was  directed  to  be  retained  by  the 
executors  **  and  safely  invested  "  for  the  payment  of  legacies  to  that 
amount  payable  as  the  six  legatees  entitled  became  of  age.  This  bal- 
ance was  left  in  the  hands  of  Albright. 

(b)  Afterwards,  a  second  account  was  filed,  showing  a  separate  lia- 
bility of  the  accountants,  and  after  confirmation  thereof  a  joint  judg- 
ment was  entered  against  them  on  a  transcript  from  the  Orphans^  Court, 
protective  of  persons  interested  in  the  balance  shown  by  this  account, 
who  were  subsequently  paid  in  full. 

(c)  Albright  becoming  insolvent  made  an  assignment ;  Miller  paid 
the  six  legatees  their  legacies,  though  the  fund  had  never  reached  his 
hands,  and  out  of  the  assigned  estate  of  Albright  was  awarded  a  dividend 
upon  the  joint  judgment  referred  to,  which  was  presented  for  his  benefit 
imder  a  claim  as  for  subrogation. 

(d)  Subsequently,  upon  the  petition  of  residuary  legatees,  alleging 
that  there  was  a  balance  of  the  estate  undistributed,  an  auditor  was  ap- 
pointed to  find  the  facts  and  state  an  account ;  the  auditor  reported  an 
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account  and  decree  charging  Miller,  in  favor  of  the  residuary  estate, 
with  the  dividend  received  and  with  the  interest  on  the  $3,000  fund, 
which  report  was  confirmed. 

4.  It  was  error  to  charge  Miller  with  the  dividend  received  from  the 
assigned  estate  of  Albright ;  the  money  was  not  due  to  the  estate  of  his 
decedent,  nor  awarded  to  it,  but  to  Miller,  and  it  was  not  to  be  treated 
as  assets  of  said  estate.    Miller's  Appeal,  95. 

6.  The  order  directing  the  investment  of  the  $3,000,  imposed  no  duty 
upon  Miller  for  the  benefit  of  the  residuary  estate,  but  was  made  for  the 
benefit  of  the  six  legatees,  then  under  age ;  and,  as  Miller  had  paid  said 
legatees,  he  had  substantially  complied  with  the  order,  and  it  was  error 
in  this  proceeding  to  charge  him  widi  the  interest  on  the  fund.     Ibid. ,  96. 

6.  Notwithstanding  the  language  (••  shall  grant")  of  §  1,  act  of  Octo- 
ber 13,  1840,  P.  Lv  (1841)  1,  an  account  settled  and  confirmed  by  the 
Orphans'  Court  can  be  reviewed  only  for  error  of  law  apparent  on  the 
face  of  the  record,  or  for  new  matter  which  has  arisen  since  the  decree : 
Simpson's  App.,  18  W.  N.  175,  distinguished.    Priestley'' 8  Appeal,  420. 

7.  The  bill  of  review  must  be  founded  upon  some  error  apparent  upon 
the  bill  or  petition,  answer  and  other  pleadings,  and  decree,  which  to- 
gether constitute  the  record ;  and  the  evidence  cannot  be  looked  into  to 
support  an  objection  based  upon  the  supposed  eiTor  of  the  court  in  its 
deductions  therefrom.    Ibid,,  420. 

8.  But,  as  a  matter  of  grace,  a  review  may  be  granted  for  new  proof 
discovered  after  the  decree,  which  proof  could  not  possibly  be  used  at 
the  time  when  the  decree  was  made ;  yet,  where  the  party  complaining 
has  been  guilty  of  laches  after  notice  of  the  decree,  the  bill  should  not 
be  granted.    Ibid.,  420. 

9.  The  notice  by  advertisement,  directed  by  law,  that  an  account  has 
been  filed  and  will  be  presented  to  the  Orphans'  Court  for  confirmation, 
is  effective  upon  any  person  or  persons  entitled  to  come  in  and  object 
to  the  decree.    Ibid.,  420. 

10.  And  where  the  petition  for  a  bill  of  review  of  an  account  con- 
firmed, alleges  no  error  of  law  apparent  on  the  face  of  the  record,  but 
error  merely  in  the  amount  of  commissions  allowed  to  accountant,  de- 
terminable on  the  facts,  and  there  is  no  allegation  of  after-discovered 
testimony,  the  petition  should  be  refused.    Ibid.,  420. 

ACCOUNT,  IN  EQUITY. 

(a)  Huston,  Clark  and  Scud's  were  the  owners  of  nearly  all  the 
stock  of  a  manufacturing  corporation  which  in  1873  was  practically  in- 
solvent. Huston  had  guaranteed  a  large  part  of  the  corporate  indebt- 
edness, and  all  had  made  advances  to  the  company,  each  to  an  amount 
over  $100,000 : 

(b)  On  May  13, 1873,  a  written  agreement  was  entered  into,  wherein 
it  was  provided  that  Huston,  in  consideration  of  being  indemnified  by 
Clark  and  Sellers  against  all  his  liability  for  the  debts  of  the  company, 
should  assign  to  Clark  and  Sellers  all  his  stock  and  the  bonds  and  a 
note  of  the  company  held  by  him : 
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(o)  Clark  and  Sellers  agreed  to  contribute  each  a  like  amount  with 
Huston  of  the  bonds  and  notes  of  the  company,  the  fund  thus  created 
to  be  called  the  guarantee  fund ;  the  surplus  that  should  remain  after 
payment  of  the  corporate  indebtedness,  other  than  that  in  the  guaran- 
tee fund,  was  to  be  divided  among  the  parties  who  had  coiitributed  to 
the  fund : 

(d)  Although  Huston  assigned  his  stock,  bonds  and  note,  as  agreed 
upon,  Clark  and  Sellers  did  not  pay  into  the  guarantee  fund  the  amounts 
provided  by  the  agi'eement,  but  merely  credited  themselves  with  ad- 
vances previously  made  by  them  to  the  amount  due  by  them  to  the 
fund,  and  divided  between  themselves  the  bonds  assigned  by  Huston : 

(e)  Clark  and  Sellers  then  took  charge  of  the  works  of  the  company 
and  made  fresh  advances  to  the  amount  of  $270,000.  Finding,  as  al- 
leged, that  the  business  was  unsuccessful,  they  permitted  the  works  to 
be  sold  under  legal  process  of  which  Huston  had  notice,  bought  the 
property  in,  and  organized  a  new  corporation. 

1.  In  such  case,  the  advances  made  by  Clark  and  Sellers  prior  to  the 
agreement  were  debts  to  be  paid  by  the  guarantee  fund,  and  their  tak- 
ing credit  for  such  advances  did  Huston  no  harm.  Clark  and  Sellers 
were  not  the  agents  of  Huston  in  the  subsequent  conduct  of  the  busi- 
ness, and  they  were  not  bound  to  include  him  in  the  purchase  and  re- 
organization. Huston,  however,  was  entitled  to  an  account,  so  that  it 
could  be  ascertained  if  anything  were  due  him  from  the  guarantee  fond, 
after  payment  of  the  company's  debts.    Huston's  Appeal,  620. 

ACTS  OF  ASSEMBLY. 
See  after  table  of  **  Cases  Cited.** 

ADMINISTRATORS. 
See  Accounts. 
See  Executors. 

1.  If  an  administrator  or  other  trustee  invest  the  trust  funds  with  a 
private  banker,  without  an  order  of  court  but  in  good  faith  and  under 
the  advice  of  counsel,  he  must  suffer  a  loss  resulting  from  the  insol- 
vency of  the  banker,  even  though  the  latter  was  in  undoubted  credit  at 
the  time  of  the  loan.    Boer's  Appeal,  360. 

2.  A  certificate  given  by  a  banker  that  an  administrator  had  '*  depos- 
ited "  in  his  ofl&ce  a  sum  of  money  payable  to  his  order  or  the  ordei*of 
his  attorney,  *•  on  return  of  this  certificate,  twelve  months  after  date, 
with  interest,"  evidences  not  merely  a  deposit  but  a  loan  or  investment 
of  the  money.    Ibid.,  360. 

3.  The  legal  effect  of  the  certificate  cannot  be  modified  by  parol  evi- 
dence of  a  contemporaneous  agreement  that  the  money  might  be  with- 
drawn, but  without  interest,  at  any  time  upon  return  of  the  certificate, 
except  upon  proof  of  its  omission  from  the  instrument  by  fraud,  acci- 
dent, or  mistake.    Ibid,,  360. 

4.  The  administrator  of  an  insolvent  decedent  has  the  right  to  collect 
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and  administer  the  assets  of  the  estate,  and  neither  creditors  nor  heirs 
can  be  heard  to  object  to  credits  taken  in  an  account  for  incident  and 
necessary  expenses,  except  on  the  ground  that  the  credits  are  excessive. 
Mumma^s  Appeal^  474. 

6.  An  agreement  in  good  faith  by  an  administrator  of  an  insolvent 
decedent  to  allow  to  an  attorney  a  contingent  collection  fee  of  50  per 
cent,  is  not  necessarily  invalid  as  against  decedent^s  creditors ;  they  can 
object  to  it  only  if  unreasonable  and  in  fraud  of  their  rights.    Ibid,^  474. 

6.  Whether,  under  §  33,  act  of  June  13,  1836,  P.  L.  548,  a  poor  dis- 
trict which  has  supported  a  poor  person,  can  maintain  a  claim  in  the  Or- 
phans^ Court  for  reimbursement  out  of  choses  in  action  falling  due  after 
his  death  and  collected  by  his  administrator,  not  decided.    Ibid,^  474. 

ADVANCEMENT. 

The  finding  of  an  auditor,  that  an  heir  at  law  had  been  advanced 
by  the  decedent  in  the  purchase  of  a  farm  the  deed  for  which  was  made 
directly  to  the  son,  being  based  upon  suf&cient  evidence  and  approved 
by  the  court,  the  decree  confirming  the  report,  etc.,  will  not  be  re- 
versed.   Lewis's  Appeal,  127. 

AFFIDAVIT  OF  CLAIM. 
See  Statement  op  Claim. 

AFFIDAVIT  OF  DEFENCE. 

1.  While  an  erroneous  or  voidable  judgment  cannot  be  affected  by  % 
writ  of  error  not  taken  within  the  statutory  period,  a  void  judgment 
is  no  judgment  at  all,  and  the  person  affected  by  it  has  a  right  to  have 
it  stricken  from  the  record,  and  to  a  writ  of  error  to  the  refusal  of  such 
an  order.     Clarion  etc.  R,  Co.  v.  Hamilton,  1. 

2.  But  if  a  judgment  be  erroneously  entered  for  want  of  an  affidavit 
of  defence  by  a  court  having  jurisdiction  of  the  person  and  subject  mat- 
ter, it  is  voidable  and  not  void ;  and  an  order  refusing  to  strike  it  from 
the  record,  on  a  motion  made  four  years  after  its  entry,  will  not  be  re- 
versed.   Ibid.,  1. 

(a)  The  defendant  in  a  desertion  case  was  ordered  to  give  security  to 
the  commonwealth  to  pay  a  weekly  sum  to  his  wife,  the  complainant, 
and  to  be  committed  to  the  county  jail  until  the  order  was  complied 
with. 

(b)  On  the  same  day  of  the  order,  the  defendant,  with  others  as  his 
sureties,  executed  a  voluntary  bond,  acknowledged  before  the  clerk, 
conditioned  that  the  defendant  should  appear  at  the  next  Court  of  Quar- 
ter Sessions  and  give  the  required  security. 

3.  The  said  bond  was  a  valid  obligation,  and,  in  the  absence  of  an 
averment  in  the  affidavit  of  defence  that  the  defendant  had  complied 
with  its  condition  or  of  any  facts  that  in  law  were  the  equivalent  of  a 
surrender,  the  plaintiff  in  interest  was  entitled  to  summary  judgment. 
Berkalresser  v.  CommonweaUh,  15. 
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4.  When  in  fact  the  provisions  of  an  act  of  assembly  requiring  plans 
and  estimates,  etc.,  were  formally  complied  with  by  the  city  engineer, 
but  the  estimate  made  was  not  such  as  the  defendant  considered  suffi- 
cient, the  proper  method  to  state  the  defence  was  to  set  out  a  copy  of  the 
estimate,  with  an  averment  of  its  defects.    Erie  City  v.  Brady,  169. 

5.  If,  however,  the  defendant  assumed  the  responsibility  of  being 
sworn  to  matters  which  were  admittedly  conclusions  of  law,  but  which 
were  stated  in  unqualified  language  as  positive  averments  of  fact,  such 
a  course  could  not  bo  too  strongly  reprobated :  per  Mr.  Justice  Mitch- 
ell.   Ibid.,  169. 

AGREEMENT. 
See  Contract. 

ALMANAC. 
See  Argument  to  Jury. 

APPEAL. 
See  Supreme  Court. 

If,  upon  the  trial  of  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  the  cause  is  tried  upon  its  merits,  without  regard  to  the  amount 
of  the  plaintiff ^s  claim  or  of  the  defendants  set-off,  it  is  too  late,  when 
all  the  testimony  is  before  the  jury,  for  the  plaintiff  to  ask  to  have  the 
defendant's  evidence  of  set-off  withdrawn  from  the  jury,  on  the  ground 
that  its  amount  exceeds  the  jurisdiction  of  the  justice.  O^FerrcUl  v. 
Moore,  234. 

ARBITRATION  AND  AWARD. 

See  Submission  to  Architect. 

ARGUMENT  TO  JURY. 

In  an  argument  to  the  jmy,  counsel  may  refer  to  the  almanac  to  show 
ibsA  a  certain  day  of  the  month  given  in  tiie  testimony  of  a  witness,  was 
or  was  not  a  certain  day  of  the  week,  though  the  almanac  was  not 
proved  and  put  in  evidence,  judicial  notice  being  taken  of  the  fact, 
without  evidence      Wilson  v.  VanLeer,  372. 

ASSESSMENTS. 

Where  the  charter  of  a  mutual  fire  insurance  company  provided  that 
the  managers  of  the  company,  when  they  made  an  assessment  upon 
policy  holdei's,  should  **  publish  the  same,"  and  this  notice  was  referred 
to  in  other  parts  of  the  incorpoi*ating  act  as  a  *•  public  notice,"  and  as 
*'  advertising  an  assessment,"  advertisement  in  a  newspaper  is  the  kind 
of  notice  required :  Lincoln  v.  Wright,  23  Pa.  76,  and  Sinking  Springs 
Mut.  Ins.  Co.  V.  Hoff,  2  W.  N.  41,  distinguished.  Penna.  Traming 
School  V.  Independent  Ins.  Co,,  559. 
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ASSUMPSIT,  IMPLIED. 

(a)  Savanack  stole  from  Hindmarch,  the  plaintiff,  a  sum  of  monej, 
$400  of  which  he  deposited  with  Hoffman,  the  defendant,  to  be  re- 
turned to  him  or  upon  his  oi*der.  The  defendant  did  not  know  of  the 
theft  or  that  the  plaintiff  claimed  the  money,  until  so  notified  by  the 
plaintiff^s  attorney,  but  after  the  notice  he  paid  the  money  to  the  holder 
of  an  order  from  Savanack. 

1.  In  such  case,  the  duty  of  the  defendant  to  hold  the  money  for  the 
plaintiff,  and,  upon  satisfactory  proof  of  ownership,  to  pay  it  over  to 
him,  raised  an  implied  promise  so  to  do,  and  assumpsit  for  money  had 
and  received  could  be  maintained.     Eindmarch  v.  Hoffman,  284. 

ATTACHMENT  FOR  FRAUD. 

1.  A  proceeding  by  attachment  under  the  act  of  March  17,  1869,  P. 
L.  8.  is  to  be  regarded  as  a  personal  action,  the  attachment  being  in- 
tended to  secure  to  the  plaintiff  a  lien  in  advance,  the  eflScacy  of  which 
will  depend  on  the  recovery  of  a  final  judgment  against  the  defendant. 
Miller  v.  Bohrer,  385. 

2.  The  prior  recovery  of  a  final  judgment  in  another  proceeding  be- 
tween the  same  parties  upon  the  same  cause  of  action,  is  a  bar  to  the 
recovery  of  a  judgment  in  the  proceeding  by  attachment ;  and  this, 
though  the  defendant  in  the  attachment  filed  no  bond  under  §  3  of  the 
act.    Ibid.,  385. 

ATTORNEY-AT-LAW. 

An  agreement  in  good  faith  by  an  administrator  of  an  insolvent  de- 
cedent to  allow  to  an  attorney  a  contingent  collection  fee  of  50  per 
cent,  is  not  necessarily  invalid  as  against  decedenf  s  creditors ;  they  can 
object  to  it  only  if  unreasonable  and  in  fraud  of  their  rights.  Mum- 
ma's  Appeal,  474. 

AUDITORS. 

The  act  of  May  12,  1887,  P.  L.  95,  providing  a  fee  of  $3  per  day  and 
mileage  for  the  auditors  **  of  each  county,"  does  not  repeal  the  act  of 
February  5, 1869,  P.  L.  117,  providing  a  fee  of  $3  per  day,  but  without 
mileage,  for  the  auditors  of  Fayette  county.  Morrison  v.  Fayette  Co,, 
110. 

AUDITOR,  TO  HEAR  AND  DETERMINE. 

1.  The  finding  of  an  auditor,  that  an  heir  at  law  had  been  advanced 
by  the  decedent  in  the  pui-chase  of  a  farm  the  deed  for  which  was  made 
directly  to  the  son,  being  based  upon  sufficient  evidence  and  approved 
by  the  court,  the  decree  confirming  the- report,  etc.,  will  not  be  revers- 
ed.   Lewises  Appeal,  127. 

2.  When  a  judgment  in  favor  of  A.,  against  himself  and  others,  after 
being  assigned  by  A.  to  B.,  is  revived  in  favor  of  B.,  the  fact  that  A. 
occupies  the  position  of  legal  plaintiff  does  not  prevent  such  revived 
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judgment  from  being  good  against  A.  and  liis  creditors.     Sponsler^s 
Appeal,  409. 

3.  Creditors  cannot  attack  a  judgment  before  an  auditor  for  distribu- 
tion, on  the  ground  that  it  is  a  fraud  upon  the  debtor.  They  can  make 
such  attack  only  when  the  judgment  has  been  fraudulently  given  by 
collusion,  for  the  purpose  of  hindering  and  delaying  them.    Ibid.^  409. 

BAIL-PIECE. 

The  surety  on  the  recognizance  of  a  defendant  convicted  of  deser- 
tion, conditioned  that  the  defendant  will  pay  a  weekly  sum  for  the  sup- 
port of  his  wife,  cannot  be  absolved  from  liability  by  an  offer  to 
surrender  the  body  of  the  principal :  the  obligation  of  the  recognizance 
is  voluntary,  and  can  be  discharged  only  by  payment  according  to  its 
terms.    Miller  v.  Commonwealth,  122. 

BAILMENT,  OR  CONDITIONAL  SALEP 

(a)  By  the  **  terms  of  consignment"  attached  to  an  invoice  and  ac- 
cepted by  the  consignee,  it  was  stated  that  the  goods  consigned  were  the 
property  of  the  consignors,  were  so  to  remain  until  fully  paid  for,  and 
that  the  consignors  shipped  and  delivered  them  upon  the  express  condi- 
tion that  the  consignee  should  remit  a  siun  certain  therefor,  within  a 
time  certain,  or  return  the  goods. 

1.  The  transaction,  evidenced  by  such  terms,  was  not  a  bailment  but 
a  sale  to  the  consignee,  with  an  agreement  that  the  title  was  to  remain 
in  the  consignors  until  the  price  was  paid :  the  arrangement  was  valid 
between  the  parties  to  it,  but  the  secret  lien  attempted  to  be  created 
could  not  affect  the  consignee's  creditors.    Peek  v.  Heim,  600. 

2.  Whatever  the  fonn  of  the  agreement,  if  the  purpose  of  it  is  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the  price  of  the 
goods,  it  is  void  as  respects  creditors  of  the  vendee,  whether  the  credit 
is  given  before  or  after  the  delivery  of  the  goods ;  a  consignment  for 
such  an  object  is  no  better  tlian  any  other  device.    Ibid,,  600. 

BANKS  AND  BANKING. 

1.  The  cashier  of  a  national  bank,  holding  the  paper  of  a  finm  of 
which  the  cashier  is  a  member,  has  no  power  to  bind  the  bank  by  an 
agreement  that  there  shall  be  no  liability  upon  an  accommodation  note 
procured  by  him  to  be  substituted,  for  a  special  purpose,  for  the  indebt- 
edness of  his  firm.    Allen  v.  First  N,  Bank,  61 . 

2.  Nor  may  the  accommodation  maker  defend  upon  the  ground  that 
his  note  was  procured  by  the  cashier,  a  member  of  such  debtor  firm,  to 
rover  up  from  the  bank  examiner,  by  such  substitution,  the  fact  that 
the  bank  had  loaned  to  the  firm  in  excess  of  ten  per  cent  of  its  capital 
stock.    Ibid,,  61. 

8.  It  is  no  defence  to  the  maker  of  an  accommodation  note  dis- 
coimted  by  a  bank,  that  the  bank  had  discounted  paper  of  another 
person  or  firm  to  an  amount  exceeding  the  one  tenth  of  its  capital : 

Vol.  cxxvn — 42 
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O'Hare  v.  Second  N.  Bank,  77  Pa.  96;  Mapes  v.  Second  N.  Bank,  80 
Pa.  163.     Ibid.,bl. 

BILL  OF  REVIEW. 

1.  Notwithstanding  the  language  (**  shall  grant")  of  §  1,  act  of  Octo- 
ber 13,  1840,  P.  L.  (1841)  1,  an  account  settled  and  confirmed  by  the 
Orphans^  Court  can  be  reviewed  only  for  error  of  law  apparent  on  the 
face  of  the  record,  or  for  new  matter  which  has  arisen  since  the  decree : 
Simpson^s  App.,  18  W.  N.  175,  distinguished.    Priestley's  Appeal,  420. 

2.  The  bill  of  review  must  be  founded  upon  some  error  apparent 
upon  the  bill  or  petition,  answer  and  other  pleadings,  and  decree,  which 
together  constitute  the  record ;  and  the  evidence  cannot  be  looked  into 
to  support  an  objection  based  upon  the  supposed  en-or  of  the  court  in 
its  deductions  therefrom.    Ibid,,  420. 

8.  But,  as  a  matter  of  grace,  a  review  maybe  granted  for  new  proof 
discovered  after  the  decree,  which  proof  could  not  possibly  be  used  at 
the  time  when  the  decree  was  made ;  yet,  whei'e  the  party  complaining 
has  been  guilty  of  laches  after  notice  of  the  decree,  tlie  bill  should  not 
be  gmnted.     Ibid.,  420. 

4.  The  notice  by  advertisement,  directed  by  law,  that  an  account  has 
been  filed  and  will  be  presented  to  the  Orphans' Court  for  confirmation, 
is  effective  upon  any  person  or  persons  entitled  to  come  in  and  object 
to  the  decree.    Ibid.,  420. 

5.  And  where  the  petition  for  a  bill  of  review  of  an  account  confirmed, 
alleges  no  error  of  law  apparent  on  the  face  of  the  record,  but  en*or 
merely  in  the  amount  of  conmiissions  allowed  to  accountant,  determi- 
nable on  the  facts,  and  there  is  no  allegation  of  after-discovered  testi- 
mony, the  petition  should  be  refused.    Ibid.,  420. 

BONDS. 
See  Boroughs. 

(a)  The  defendant  in  a  desertion  case  was  ordered  to  give  seenrity 
to  the  commonwealth  to  pay  a  sum  weekly  to  his  wife,  the  complainant, 
and  to  be  committed  to  the  county  jail  until  the  order  was  complied  witli. 

{b)  On  the  same  day  of  the  order,  the  defendant,  with  othei*s  as  his 
sureties,  executed  a  voluntaiy  bond,  acknowledged  before  the  clerk, 
conditioned  that  the  defendant  should  appear  at  the  next  Court  of  Quai-- 
ter  Sessions  and  give  the  required  security. 

1.  The  said  bond  was  a  valid  obligation,  and,  in  the  absence  of  an 
averment  in  tlie  afiidavit  of  defence  that  the  defendant  had  complied 
with  its  condition,  or  of  any  facts  that  in  law  were  the  equivalent  of  a 
sun-ender,  the  plaintiff  in  interest  was  entitled  to  summary  judgment 
Berkstresser  v.  Commonwealth,  15. 

BOROUGHS. 

1.  When  bonds  are  issued  by  a  borough  to  provide  for  the  payment 
of  an  existing  indebtedness  recognized  by  the  corporate  authorities  as 
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a  legal  obligation,  bnt  the  provisions  of  §  10,  article  IX.  of  the  consti- 
tution, and  of  §  2,  act  of  April  20. 1874,  P.  L.  65,  are  not  complied  with, 
the  bonds  are  issued  without  authority  and  are  void.  Bainshurg  Bor, 
ough  V.  Fyan^  74. 

2.  If,  however,  the  debt  is  a  lawful  one,  and  the  money  borrowed  is 
applied  to  an  existing  valid  indebtedness,  thus  merely  exchanging  one 
creditor  for  another,  the  borough  is  liable  for  the  money  and  recovery 
may  be  had  against  it  on  a  count  upon  the  simple  contract  for  money 
loaned.      Ibid,,  74. 

3.  Where,  in  a  proceeding  by  a  creditor  in  the  Court  of  Quarter  Ses- 
sions under  the  act  of  April  22, 1887,  P.  L.  61,  to  enforce  by  mandamus 
the  collection  of  a  special  tax  sufficient  to  pay  an  indebtedness  alleged, 
the  petition  of  citizens  and  taxpayers  of  the  borough  for  leave  to  inter- 
vene is  refused,  the  petitioners  have  no  standing  to  be  heard  upon  the 
matter  on  appeal  or  certiorari  in  the  Supreme  Court,  ffower^s  Appeal, 
134. 

4.  When,  in  such  a  proceeding,  the  borough  files  an  answer  admit- 
ting the  indebtedness  but  averring  that  the  treasury  is  empty  and  that 
the  revenues  which  the  borough  may  lawfully  raise  by  taxation  in  any 
one  year  are  inadequate  to  meet  the  claim,  such  admission  is  equiva- 
lent to  a  judgment  in  favor  of  the  petitioner,  and  will  entitle  him  to  a 
decree  in  his  favor:  per  Bdcher,  P.  J.    Ibid,,  134. 

5.  The  right  of  a  citizen  and  taxpayer  of  a  borough,  to  become  a  par- 
ty to  any  suit  or  process  pending  against  the  borough,  etc.,  under  the 
provisions  of  the  act  of  March  23,  1877,  P.  L.  20,  exists  only  where  the 
proceedings  in  which  he  applies  to  intervene  are  instituted  in  the  Court 
of  Conmiou  Pleas :  per  Bucher,  P.  J.      Ibid.,  134. 

BRIDGE. 

L  The  duty  to  keep  a  public  highway  in  repair,  devolves,  at  com- 
mon law,  upon  the  township  upon  which  rests  the  duty  of  opening  and 
making  it ;  but  where  the  expense  of  carrying  the  highway  across  a 
river  or  other  considerable  stream  of  water  is  greater  than  the  town- 
ship should  bear,  the  act  of  June  13,  1836,  P.  L.  555,  provides  that  the 
county  may  build  the  bridge  and  regulates  the  manner  in  which  it  may 
be  done.     Erie  Co.  v.  CommonweaUh,  197. 

2.  But,  excepting  counties  where  the  special  act  of  April  18,  1843, 
P.  L.  221,  is  in  force,  the  law  does  not  make  provision  for  the  care  of 
such  bridge  after  its  erection  by  the  county ;  that  duty  remains  upon 
the  township,  and  the  completed  bridge,  when  opened  for  public  travel, 
becomes  a  part  of  the  public  highway  and  passes  as  such  under  the 
care  of  the  township  officers:  Commonwealth  v.  Monroe  Co.,  2  W.  & 
S.  495,  followed;  Howe  v.  Crawford  Co.,  47  Pa.  361,  disapproved. 
Ibid.,  197. 

(a)  Road  commissioners  of  a  township  in  Erie  county  presented  a 
petition  setting  forth  the  erection  of  a  county  bridge  in  1836 ;  that  it 
had  been  partially  destroyed  by  floods,  freshets  and  ice,  and  that  the 
county  commissioners,  although  requested  so  to  do,  had  refused  to  re- 
build and  reconstruct  it ;  praying  for  a  mandamus,  etc. 
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3.  The  act  of  Apri>  13, 1843,  P.  L.  221,  was  not  in  force  in  Erie  county, 
and  the  proceeding,  upon  the  facts  of  the  case,  was  not  under  the  act  of 
May  5,  1876,  P.  L.  112,  providing  that  when  any  county  bridge  should 
be  destroyed  or  partially  destroyed  or  swept  away  by  floods,  etc.,  it 
should  be  rebuilt  by  the  county,  subject  to  view  and  inspection  as  in 
case  of  an  original  erection.    Ibid.,  197. 

4.  As  it  was  not  alleged  that  the  bridge  had  been  blown  down  or 
swept  away  by  floods,  or  destroyed  by  casualty,  the  question  presented 
was  over  the  duty  to  make  repairs  under  the  act  of  June  13, 1836,  P.  L. 
555,  and  as  that  duty  rested  upon  the  township  and  not  upon  the  county, 
tiie  petition  should  be  dismissed.    Ibid.,  197. 

BURDEN  OF  PROOF. 
See  Insurance,  Life. 

CASES  CONSIDERED. 
See  after  table  of  **  Cases  Cited.*' 

CERTIFICATE  OF  DEPOSIT. 

1.  If  an  administrator  or  other  trustee  invest  the  trust  funds  with  a 
private  banker,  without  an  order  of  court  but  in  good  faith  and  under 
the  advice  of  counsel,  he  must  suffer  a  loss  resulting  from  the  insolvency 
of  the  banker,  even  though  the  latter  was  in  undoubted  credit  at  the 
time  of  the  loan.    Baer^s  Appeal,  360. 

2.  A  ceitificate  given  by  a  banker  that  an  administrator  had  *'  depos- 
ited "  in  his  office  a  sum  of  money  payable  to  his  order  or  to  the  order 
of  his  attorney,  **  on  return  of  this  certificate,  twelve  months  after  date, 
with  interest,"  evidences  not  merely  a  deposit  but  a  loan  or  investment 
of  the  money.     Ibid.,  360. 

8.  The  legal  effect  of  the  certificate  cannot  be  modified  by  parol  evi- 
dence of  a  contemporaneous  agreement  that  the  money  might  be  with- 
drawn, but  without  interest,  at  any  time  upon  return  of  the  certificate, 
except  upon  proof  of  its  omission  from  the  instrument  by  fraud,  acci- 
dent, or  mistake.     Ibid.,  360. 

CERTIFICATE  OF  STOCK. 

1.  A  certificate  of  stock,  issued  by  a  corporation  having  legal  power 
to  issue  such  ceitificates,  is  a  continuing  affirmation  that  the  holder 
therein  named  is  the  owner  of  the  amount  of  stock  specified,  upon 
which  a  purchjiser  or  pledgee,  dealing  with  the  person  named  in  the 
ceitificate  or  his  assignee,  has  a  right  to  rely  as  against  the  corporation. 
Kister bock's  Appeal,  601. 

2.  If  upon  the  faith  of  a  regularly  issued  stock  certificate,  a  purchaser 
or  pledgee  of  stock,  which  in  fact  has  been  fraudulently  and  collusively 
issued  by  officers  of  the  corporation,  advances  money  or  parts  with  any- 
thing of  value,  the  corporation  is  bound  by  way  of  estoppel  to  indeni- 
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nify  him  to  the  extent  of  his  expenditure,  against  loss  in  consequence 
of  the  falsity  of  the  certificate.    Ibtd,j  601. 

3.  A  holder  of  such  a  certificate,  who  has  received  it  as  collateral  se- 
curity for  a  pre-existing  debt  from  the  parson  in  whose  name  it  was 
fraudulently  issued,  being  uninjured  by  the  falsity  of  the  statements 
which  it  contains,  has  no  claim  upon  it  which  he  can  enforce  against  the 
corporation.    Und.^  601. 

4.  Such  a  certificate  is  worthless,  as  a  certificate,  and  gives  no  rights 
of  its  own  force.  A  transfer  thereof  passes  to  the  transferee  no  right 
or  claim  to  shares  of  stock.  The  only  right  which  can  exist  upon  it,  as 
against  the  corporation,  is  created  by  the  act  of  parting  with  a  valuable 
consideration  in  reliance  upon  jts  statements.    Ibid,,  601. 

5.  When  such  a  certificate  is  given  in  pledge,  the  thing  pledged  is  not 
shares  of  stock,  but  merely  a  right  to  call  upon  the  corporation  for  in- 
demnity against  any  loss  suffered  in  consequence  of  reliance  upon  its 
representation  that  the  person  therein  named  is  the  owner  of  the  shares 
therein  mentioned .    Ibid, ,  601 . 

6.  If  a  fraudulent  certificate  is  pledged  by  one  who  has  no  claim  to 
indenmity  thereon,  and  the  pledgee  receives,  in  settlement  of  his  claim 
to  be  indenmified  for  his  advances  made  on  the  pledge,  genuine  shares 
of  stock,  surrendering  the  spurious  shares  so  pledged,  such  genuine 
shai*es  do  not  become  a  substituted  pledge  in  his  hands,  but  are  his  ab- 
solutely.    Ibid.y  601. 

7.  Wherefore,  a  pledgor  of  such  certificate,  who  has  himself  no  claim 
to  be  indemnified  thereon,  is  not  entitled  to  recover  from  his  pledgee 
who  advanced  money  to  him  on  the  faith  of  it,  any  part  of  what  the  lat^ 
ter  may  have  received  from  the  corporation  upon  his  claim  for  indem- 
nity, although  such  claim  may  have  been  paid  in  genuine  shares  which 
afterwards  increased  in  value  to  an  amount  exceeding  the  debt  of  the 
pledgor  to  the  pledgee.    Ibid.,  601. 

CHARGE  ON  LAND. 

1.  Where  land  is  devised  at  a  valuation  or  price  to  be  paid  by  the  de- 
visee, the  money  payable  becomes  a  charge  on  the  land  in  the  hands  of 
the  devisee  accepting  the  devise,  with  a  lien  which  is  superior  to  the  lien 
of  judgments  subsequently  entered  against  the  devisee.  Lancaster  Co. 
N.  Bank's  Appeal,  214. 

2.  Releases  executed  by  trustees  of  the  person  entitled  to  the  valuation 
money,  acknowledging  payment  thereof,  though  duly  recorded  prior  to 
the  entry  of  judgments  against  the  devisee,  do  not  relieve  the  land  from 
the  charge,  if  the  evidence  show  that  the  money  was  not  in  fact  paid 
and  that  the  releases  were  without  consideration.    Ibid,,  214. 

CHARGE  TO  JURY. 

1.  Where  there  is  evidence  tending  to  establish  the  existence  of  facts 
hypothedcally  stated  in  a  point  presented  for  instruction,  the  proponent 
has  a  right  to  a  specific  instruction  upon  the  legal  effect  of  those  facts, 
and  it  is  en'or  to  refer  that  legal  effect  to  the  jury.  New  York  eto,  B, 
Co,  V.  Enches,  316. 
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(a)  In  an  action  by  a  passenger  to  recover  damages  for  personal  in- 
juries received  while  alighting  from  the  defendant  company  ^s  train,  there 
was  evidence  that  the  plaintiff  delayed  leaving  the  car  when  the  train 
stopped  and  attempted  to  alight  after  the  train  started,  though  warned 
by  the  brakeman  against  it. 

2.  It  was  error  in  such  case  to  refuse  to  charge,  as  requested,  that 
"  if  the  jury  believe  from  the  evidence  that  the  plaintiff  undertook  to  get 
off  the  train  after  it  began  to  move,  in  disregard  of  the  warning  of  the 
brakeman  not  to,  she  was  guilty  of  eontiibutory  negligence  and  cannot 
recover."    Ibid.,  316. 

3.  Where  the  question  of  contiibutoiy  negligence  is  fairly  raised  upon 
the  evidence,  it  is  not  enough  to  charge  generally  that  the  plaintiff  can- 
not recover,  if  guilty  of  contributoiy  negligence :  the  court  should  ex- 
plain to  the  jury  what  facts  would  constitute  such  negligence,  in  view 
of  the  testimony,  and  instruct  the  jury  accordingly.    Ibid,,  316. 

4.  If  the  testimony  upon  one  side  of  a  controverted  question  of  fact  is 
made  prominent  and  conspicuous  in  the  charge  to  a  juiy,  common  fair- 
ness i*equires  that  equal  prominence  should  be  given  to  opposing  tes- 
timony having  a  contraiy  tendency,  and  the  giving  of  such  undae 
prominence  to  one  side  of  the  cause  is  gi'ound  for  refusal.  Beichenbach 
V.  Euddach,  564. 

COLLATERAL  DmERITANCE  TAX. 

Where  the  land  of  a  decedent  passes  under  the  intestate  laws  to 
his  parents  for  life,  and  at  their  death  to  collateral  heirs,  the  common- 
wealth is  entitled  to  the  collateral  inheritance  tax  upon  the  appraised 
value  of  the  land  less  the  amount  of  the  decedent^s  debts  unpaid  by  his 
personal  estate :  the  acts  of  assembly  reviewed.  CommonweaUh^a  Ap^ 
peal,  435. 

CONDITIONAL  SALE.  OR  BAILMENT? 
See  Bailment,  ob  Conditional  Sale? 

CONSIDERATION. 
See  Contract. 

CONSIGNOR  AND  CONSIGNEE. 
See  Fraud  upon  Creditobs. 

CONSTITUTIONAL  LAW. 

See  Corporate  Loans. 

See  Taxation. 

CONTRACT. 

1.  An  agreement,  without  sufficient  consideration  to  accept  a  smaller 
sum  in  satisfaction  of  a  larger  one,  presently  due,  cannot  be  enforced. 
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and  the  actual  acceptance  of  such  smaller  sum  is  not  a  good  dischai*ge 
of  the  debt,  even  as  accord  and  satisfaction.    Martin  v.  FrarUz,  389. 

2.  The  fact  that,  after  agreeing  with  one  of  two  sureties,  in  consid- 
eration of  the  receipt  of  one  half  of  the  debt,  to  release  him  from  further 
liability,  the  creditor  allows  the  statute  of  limitations  to  bar  an  action  on 
the  obligation  against  the  other  surety,  discloses  no  consideration  by 
way  of  detriment  to  the  promisee,  supporting  the  promise  to  release. 
TWa.,  389. 

3.  A  right  of  action  for  contribution  between  CQ-sureties  does  not  arise 
until  one  of  them  has  paid  more  than  a  due  proportion  of  the  debt,  and 
until  then  the  statute  of  limitations  does  not  begin  to  run  between  them ; 
wherefore,  such  right  is  unaffected  by  the  fact  that  ^e  statute  may 
have  barred  any  direct  liability  of  the  other  surety  to  the  creditoi*. 
Ibid.,  389. 

4.  An  agreement  signed  by  two  persons,  that  **if  the  guardian,  W., 

shall  buy  in  certain  real  estate we,  the  subscribers,  hei*eby 

agree  and  bind  ourselves  to  bear  equal  shares  of  the  loss  (with  his  two 
wards),  which  may  be  sustained  by  the  property  bringing  less  than  the 
face  of  the  mortgage  and  its  interest;" — is  a  joint  undertaking  be- 
tween the  subscribers  and  W. :  as  to  the  guardian,  the  subscribers  are 
sureties,  and  each  undertakes  to  make  him  whole  as  to  one  half  of  the 
loss.    Forgy  v.  McWiUiams,  463. 

CONTRACT  IMPLIED. 

(a)  Savanack  stole  from  Hindmarch,  the  plaintiff,  a  sum  of  money, 
$400  of  which  he  deposited  with  Hoffman,  the  defendant,  to  be  returned 
to  him  or  upon  his  order.  The  defendant  did  not  know  of  the  theft  or 
that  the  plaintiff  claimed  the  money,  until  so  notified  by  the  plaintiff's 
attorney,  but  after  the  notice  he  paid  the  money  to  the  holder  of  an  or- 
der from  Savanack. 

1.  In  such  case,  the  duty  of  the  defendant  to  hold  the  money  for  the 
plaintiff,  and,  upon  satisfactory  proof  of  ownership,  to  pay  it  over  to 
him,  raised  an  implied  promise  so  to  do,  and  assumpsit  for  money  had 
and  received  could  be  maintained.    Hindmarch  v.  Hoffman,  284. 

CONTRACT  TO  BUILD. 
See  Submission  to  Arohiteot. 

(a)  In  an  action  on  an  entire  contract,  whereby  the  plaintiff  agreed  to 
do  the  plumbing  in  the  defendant's  houses  and  to  furnish  the  materials, 
including  specified  kinds  of  closets  and  heaters,  the  whole  to  be  done  in 
a  workmanlike  manner,  the  evidence  as  to  the  plaintiff's  compliance 
with  the  contract  being  conflicting,  it  was  not  error  for  the  court  to  in- 
struct the  jury  in  the  general  charge  and  in  answer  to  points : 

1.  That  if  the  plaintiff  acted  honestly,  and  in  good  faith  substantially 
performed  the  contract,  that  was  sufficient,  and,  if  in  certain  minor  par- 
ticulars the  contract  was  not  complied  with,  the  jury  might  deduct  from 
the  plaintiff's  damages,  the  difference  between  die  value  of  the  work  as 
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it  was  turned  over  to  the  defendant,  and  what  it  would  cost  to  have  ii 
completed  in  strict  conformity  with  the  contract.  Sticker  y.  Overpeckf 
446. 

2.  Nor,  in  such  case,  was  it  error  to  charge,  substantially,  that,  under 
the  plea  of  set-off  the  jury  might  set  off  against  the  plaintiff  ^s  claim  the 
loss  and  damage,  if  any,  occasioned  to  the  defendant  by  the  plaintiff's 
default,  but  that  they  could  not  render  a  verdict  for  the  defendant  for  an 
excess  of  such  loss  and  damage  over  the  plaintiff^s  claim,  if  they  should 
find  such  excess.    Ibid.,  446. 

CONTRIBUTION. 
See  SuBETiES. 

CONTRIBUTORY  NEGLIGENCE. 
See  Neguqencb. 

CONVEYANCE. 
See  Decedents^  Estates. 

CORPORATIONS. 

See  Accounts. 

See  Certificate  of  Stock. 

CORPORATE  LOANS. 

1.  The  provisions  of  §  4,  act  of  June  30, 1885,  P.  L.  193,  requiring  the 
treasurers  of  corporations  to  assess  a  three  mills  tax  upon  the  nominal 
value  of  corporate  loans,  to  deduct  the  same  from  tiie  interest  paid 
thereon,  and  to  return  it  into  the  state  treasury,  are  not  in  violation  of 
§  1,  article  IX.  of  the  constitation  of  Pennsylvania,  providing  that  all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects.  CocU  Ridge 
Imp,  Co,  V.  Jennings,  397. 

2.  Nor  is  the  smd  act  of  June  30, 1885,  or  said  §  4,  in  violation  of  arti- 
cle v.  or  article  XIV.  of  the  amendments  to  the  constitution  of  the 
United  States,  or  to  §  9  of  article  I.  of  the  constitution  of  Pennsylvania, 
providing  that  no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law.    Ibid.,  897. 

COUNTY  AUDITORS. 
See  AuDiTOBS. 

COUNTY  BRIDGE. 
See  Bridge. 

COUNTY  COMMISSIONERS. 
See  Reference. 
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CX)URT  AND  JURY,  PROVINCE  OF. 
See  PRAcncB. 

1.  In  an  action  against  several  defendants  impleaded  as  partners,  one 
of  them  denied  that  he  was  a  partner  with  the  others.  There  being 
more  than  a  scintilla  of  eyidence  upon  the  question  of  fact  thus  at 
issue,  it  was  not  error  to  submit  it  to  the  jury ;  and  the  only  remedy 
for  a  yerdict  against  the  weight  of  the  evidence  was  by  an  application 
to  set  the  verdict  aside.     OcUes  v.  WaUt  20. 

2.  In  this  cause,  an  action  of  trespass  against  the  sheriff  for  selling 
personal  property  of  the  plaintiff,  a  manied  woman,  on  an  execution 
against  her  husband,  the  trial  couit  properly  submitted  the  facts  in 
evidence  to  tiie  jury,  under  correct  instructions  that  the  burden  was 
upon  the  plaintiff  to  establish  affirmatively  by  clear  and  satisfactory 
evidence  that  the  goods  claimed  to  have  been  imlawfully  sold  by  the 
defendant,  had  been  bought  for  her  and  paid  for  with  money  which  she 
had  of  her  separate  estate.    JHehl  v.  Peterson,  65. 

CREDITOR. 
See  Dbbtob  and  Cbeditob. 

DAMAGES,  MEASURE  OF. 
See  Neguoekcb. 

DAMAGES  STIPULATED,  OR  PJBNALTT. 

(a)  A  contract  under  seal  for  the  sale  of  an  omnibus  line  provided : 
**  And  the  party  of  the  first  part  are  not  to  engage  in  or  use  their  influ- 
ence in  opposition  to  the  party  of  the  second  part,  in  the  passenger, 
mail  or  express  business  in  any  manner  or  form.  And  each  party  is 
hereby  held  and  fully  bound  in  the  sum  of  $300  for  the  faithful  fulfil- 
ment of  the  above  contract." 

1.  The  last  provision  contemplated  a  penalty  rather  than  stipulated 
damages,  and,  in  an  action  for  the  breach  of  his  covenant  by  the  vendor 
in  re-engaging  in  the  same  business,  the  vendee  was  entitled  to  recover 
the  actual  damages  he  had  sustained.    Moore  v.  CoU,  289. 

2.  In  such  action,  it  was  not  error  to  admit  testimony  that  defendant, 
in  violation  of  his  covenant,  had  carried  a  certain  number  of  passen- 
gers, which  at  the  regular  rates  amounted  to  a  certain  sum,  as  evi- 
dence of  the  damages  to  which  plaintiff  was  entitled.    Ibid,,  289. 

DEBTOR  AND  CREDITOR. 

See  Fraud  upon  Creditobs. 

See  Judgment. 

1.  An  agreement,  without  sufficient  consideration  to  accept  a  smaller 
sum  in  satisfaction  of  a  larger  one,  presentiy  due,  cannot  be  enforced. 
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and  the  actual  acceptance  of  such  smaller  sum  is  not  a  good  discharge 
of  the  debt,  even  as  accord  and  satisfaction.    Martin  v.  FrarUz,  389. 

2.  The  fact  that,  after  agreeing  with  one  of  two  sureties,  in  consid- 
eration of  the  receipt  of  one  half  of  the  debt,  to  release  him  from  fur- 
ther liability,  the  creditor  allows  the  statute  of  limitations  to  bar  an 
action  on  the  obligation  against  the  other  surety,  discloses  no  consid- 
eration, by  way  of  detriment  to  tiie  promisee,  supporting  the  promise 
to  release.    Ibid,,  889. 

3.  A  right  of  action  for  contribution  between  oo-sureties  does  not 
arise  until  one  of  them  has  paid  more  than  a  due  proportion  of  the 
debt,  and  until  then  the  statute  of  limitations  does  not  begin  to  run 
between  them ;  wherefore,  such  right  is  unaffected  by  the  fact  that  the 
statute  may  have  barred  any  direct  liability  of  the  other  8m*ety  to  the 
creditor.    Ibid.,  889. 

DECEDENT'S  ESTATES. 
See  Accounts. 

See   ADMINISTltATOBS. 

See  Advancement. 

See  Collateral  Inhebitanob  Tax« 

See  Executors. 

See  Orphans'  Courts. 

(a)  A  son  and  daughter  of  a  deceased  person  filed  a  bill  in  equity 

against  their  brother,  praying  that  certain  conveyances  of  property 

executed  to  the  defendant  by  their  father,  a  short  time  before  his  death, 

'  be  declared  void,  on  the  ground  of  unsoundness  of  mind  on  the  part  of 

the  father  and  undue  influence  on  the  part  of  the  son. 

1.  The  master  found  in  favor  of  the  defendant  on  all  the  issues  of 
fact  raised  by  the  pleadings,  and  on  exceptions  filed  by  the  plaintiffs 
his  report  was  confirmed :  On  appeal  to  this  court,  the  assignments  of 
error  raising  no  question  of  law  and  no  eiTor  being  shown  in  the  mas- 
ter's findings  of  fact,  the  decree  dismissing  the  bill  at  the  plaintifQs'  costs 
was  affirmed.    Joneses  Appeal,  102. 

2.  The  administrator  of  an  insolvent  decedent  has  the  right  to  collect 
and  administer  the  assets  of  the  estate,  and  neither  creditors  nor  heirs 
can  be  heard  to  object  to  credits  taken  in  an  account  for  incident  and  ne- 
cessary expenses,  except  on  the  ground  that  the  credits  are  excessive. 
Mumma's  Appeal,  474. 

8.  An  agreement  in  good  faith  by  an  administrator  of  an  insolvent 
decedent  to  allow  to  an  attorney  a  contingent  collection  fee  of  50  per 
cent,  is  not  necessarily  invalid  as  against  decedent's  creditors ;  they  can 
object  to  it  only  if  unreasonable  and  in  fraud  of  their  rights.    Ibid,,  474. 

4.  Whether,  under  §  33,  act  of  June  18,  1886,  P.  L.  548,  a  poor  dis- 
trict which  has  suppoited  a  poor  person,  can  maintain  a  claim  in  the 
Orphans'  Court  for  reimbursement  out  of  choses  in  action  falling  due 
after  his  death  and  collected  by  his  administrator,  not  decided.  Ibid., 
474. 
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5.  An  award  by  the  Orphans^  Ck)art  to  a  creditor  of  a  decedent,  of 
the  amount  of  his  claim  out  of  funds  adjudged  to  be  in  the  hands  of  an 
executor,  is  not  the  equivalent  in  law  of  actual  payment  of  the  claim. 
Pomeroy^s  Appeal^  492. 

6.  If  such  creditor,  by  reason  of  the  executor's  insolvency,  faU  to  re- 
ceive payment  of  the  sum  awarded  him,  he  is  entitled  to  come  in  upon  a 
second  fund  raised  in  the  same  estate  for  a  pro  rata  share  thereof. 
Ibid,,  492. 

7.  An  order,  pending  exceptions  to  an  auditor's  report,  directing  pay- 
ment of  an  award  to  a  creditor  nnafifected  by  them,  is  a  matter  within 
the  discretion  of  the  court,  and  the  creditor's  omission  to  apply  for  such 
order  is  not  laches.    Ibid,,  492. 

DESERTION  OF  WIFE,  ETC. 

(a)  The  defendant  in  a  desertion  case  was  ordered  to  give  security 
to  the  commonwealth  to  pay  a  sum  weekly  to  his  wife,  the  complain- 
ant, and  to  be  committed  to  the  county  jail  until  the  order  was  complied 
with. 

(b)  On  the  same  day  of  the  order,  the  defendant,  with  others  as  his 
sureties,  executed  a  voluntary  bond,  acknowledged  before  the  clerk, 
conditioned  that  the  defendant  should  appear  at  the  next  Court  of  Quar- 
ter Sessions  and  give  the  required  security. 

1.  The  said  bond  was  a  valid  obligation,  and,  in  the  absence  of  an 
averment  in  the  affidavit  of  defence  that  the  defendant  had  complied 
with  its  condition,  or  of  any  facts  that  in  law  were  the  equivalent  of  a 
surrender,  the  plaintiff  in  interest  was  entitled  to  summary  judgment. 
Berhstresser  v.  CammonweaUh,  15. 

2.  The  surety  on  the  recognizance  of  a  defendant  convicted  of  de- 
sertion, conditioned  that  the  defendant  will  pay  a  weekly  sum  for  the 
support  of  his  wife,  cannot  be  absolved  from  liability  by  an  offer  to 
surrender  the  body  of  the  principal :  the  obligation  of  the  recognizance 
is  voluntary  and  can  be  discharged  only  by  payment  according  to  its 
terms.    MOler  v.  Commonwealth,  122. 

DEVISE. 
See  Will. 

1.  Where  land  is  devised  at  a  valuation  or  price  to  be  paid  by  the 
devisee,  the  money  payable  becomes  a  charge  on  the  land  in  the  hands 
of  the  devisee  accepting  the  devise,  with  a  lien  which  is  superior  to  the 
lien  of  judgments  subsequently  entered  against  the  devisee.  Lancaster 
Co.  N.  Bank's  Appeal,  214. 

2.  Releases  executed  by  trustees  of  the  person  entitled  to  the  valua- 
tion money,  acknowledging  payment  thereof,  though  duly  recorded 
prior  to  the  entry  of  judgments  against  the  devisee,  do  not  relieve  the 
land  from  the  charge,  if  the  evidence  show  that  the  money  was  not  in 
fact  paid  and  that  the  releases  were  without  consideration.     Ibid.,  214. 
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DISTRIBUTION. 

See  Accounts. 

See  Decedents^  Estates. 

See  Life-Estate. 

EJECTMENT. 

1.  When  a  jadgmeut  in  ejectment  has  been  entered  in  favor  of  the 
plaintiflf,  to  be  released  on  payment  of  a  sum  certain  on  or  before  a  spe- 
cified day,  time  is  of  the  essence  of  the  contract,  and  if  the  money  be  not 
paid  on  or  before  the  day,  the  judgment  becomes  absolute  and  inde- 
feasible.   Beaity  v.  HamUton,  71. 

2.  Counsel  for  the  plaintiff  has  no  power,  in  such  case,  to  extend  the 
time  of  payment,  without  express  authority  to  do  so  from  the  plaintiff; 
nor  has  the  court  authority  to  interfere,  after  the  judgment  has  become 
absolute  by  the  defendant's  neglect  to  pay  within  the  specified  time. 
Ibid,,  71. 

(a)  In  an  action  of  ejectment,  the  defendants  relied  upon  a  deed  from 
the  father  of  plaintiffs  and  defendants,  dated  July  25, 1882.  The  plaint- 
iffs showed  that  an  inquest  of  lunacy  on  February  19,  1884,  found  that 
the  grantor  was  insane,  and  had  been  since  April  19,  1882. 

(b)  The  defendants  made  offers  to  prove  declarations  by  the  grantor 
made  within  fifteen  months  of  the  date  when  the  insanity,  as  found, 
began,  and  within  eighteen  months  of  the  date  of  the  disputed  deed, 
that  he  intended  to  execute  **this  conveyance"  or  **adeed"  to  the 
defendants. 

3.  In  regard  to  the  competency  of  evidence  as  to  the  insanity  of  the 
maker,  there  is  no  difference  in  principle  whether  the  controversy  be 
concerning  ^e  validity  of  a  deed  or  of  a  will,  and  in  this  case,  the  dec- 
larations were  not  too  remote  to  be  admissible.    Rice  v.  Rice,  181. 

4.  Nor  was  the  variance  between  the  declarations  offered  and  what 
the  grantor  subsequently  in  fact  did,  of  any  weight;  for,  if  the  de- 
clared intention  had  been  to  make  a  gift,  the  variance  was  inmiaterial, 
and  it  was  proper  for  the  juiy  to  be  informed  what  the  grantor's  in- 
tentions had  been  when  his  sanity  was  unquestioned.    Ibid.,  181. 

6.  A  paper  in  the  form  of  a  will,  devising  real  estate  expressly  in 
consideration  of  and  as  compensation  for  specific  services  to  be  ren- 
dered by  the  devisee,  may  operate  as  a  memorandum  of  a  contract  for 
the  sale  of  land  sufficient  to  comply  with  the  statute  of  frauds,  and  as 
such  be  admissible  in  evidence  during  the  lifetime  of  the  testator. 
Smithy,  TuU,  341. 

6.  Such  paper,  without  evidence  of  anything  done  under  it  by  the  de- 
visee, cannot  be  treated  as  anything  more  than  a  will,  revocable  at  the 
mere  pleasure  of  the  testator ;  but  when  the  testator  has  put  the  devisee 
in  possession  of  the  land  devised,  and  the  latter  has  fully  complied 
with  his  part  of  the  agreement,  the  devise  loses  its  revocability  and  must 
be  treated  as  an  executed  contract.    Ibid,,  341. 

7.  If  such  instrument  contain  a  provision  that  the  devisee  shall  have 
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possession  of  the  land  devised  during  the  lifetime  of  the  testator,  and 
in  pursuance  of  this  provision  the  devisee  obtain  possession  thereof 
and  faithfully  perform  the  specified  conditions,  he  cannot  be  ousted 
from  the  land  even  by  the  testator,  but  has  vested  in  him  a  right  of 
possession  sufficient  to  defeat  ejectment  brought  by  the  testator  or  his 
grantee.    Ibid,,  841. 

EQUITY. 

See  Account,  in  Equtit. 

See  Pabtnebship. 

EQurrr,  practice. 

See  Oil-  and  Gas-Lease. 

(a)  A  son  and  daughter  of  a  deceased  pei*son  filed  a  bill  in  equity 
against  their  brother,  praying  that  certain  conveyances  of  property  ex- 
ecuted 1o  the  defendant  by  their  father,  a  short  time  before  his  death, 
be  declared  void,  on  the  ground  of  unsoundness  of  mind  on  the  pait  of 
the  father  and  undue  infiuence  on  the  part  of  the  son. 

1.  The  master  found  in  favor  of  the  defendant  on  all  the  issues  of  fact 
raised  by  the  pleadings,  and  on  exceptions  filed  by  the  plaintififs  his  re- 
port was  confirmed :  On  appeal  to  this  court,  the  assignments  of  error 
raising  no  question  of  law  and  no  error  being  shown  in  the  master's 
findings  of  fact,  the  decree  dismissing  the  bill  at  the  plaintiffs^  costs 
was  affirmed.    Joneses  Appeal,  102. 

(a)  A  mortgage,  by  a  clerical  error,  described  certain  lots  conveyed 
as  in  block  17  instead  of  in  block  7.  The  description  of  the  lots,  both  as 
to  boundaries  and  improvements  could  apply  only  to  lots  in  block  7. 
After  the  mortgagor  died,  a  decree  re-forming  the  mortgage  was  ob- 
tained by  bill  in  equity,  all  the  heirs  being  made  parties. 

2.  In  such  case,  whether  notice  of  the  proceeding  in  equity  to  an  heir 
as  an  heir  did  or  did  not  bind  him  as  a  judgment  creditor  was  immate- 
rial, for  the  mortgage,  as  to  an  heir  familiar  with  the  property  for 
years  and  whom  the  misdescription  could  not  deceive,  was  a  valid  con- 
veyance without  re-formation.     Cake  v.  Cake,  400. 

ERROR  AND  APPEAL. 
See  Supreme  Court. 

ESTATE-TAIL. 

1.  A  devise  in  the  following  form :  "  I  give,  devise  and  bequeath  to 

my  son  T.  my  farm and  if  he  should  die  leaving  no  lawful 

heirs,  the  whole  to  descend  to  his  brothers  and  sisters,  share  and  share 
alike,  or  to  their  legal  representatives,"  read  in  connection  with  other 
portions  of  the  will,  gave  an  estate-tail  to  the  devisee.  Cochran  v. 
Cochran,  486. 

2.  Such  an  estate,  devised  by  a  will  becoming  operative  prior  to  the 


Digitized  by 


Google 


670  INDEX. 

act  of  April  27,  1856,  P.  L.  368,  may  be  barred  by  deed  duly  executed, 
acknowledged  and  recorded,  in  accordance  with  the  provisions  of  the  act 
of  January  16,  1799.  3  Sm.  L.  338.     Ibid.,  486. 

ESTOPPEL. 
See  Certificate  of  Stook. 

EXECUTION. 
See  Fieri  Faoiaj. 

EXECUTION  OF  WILL. 
See  HANDWRmNO. 

EXECUTORS. 

See  Accounts. 

See  Administrators. 

EVIDENCE. 

See  Issue  Devisavit  Vel  Non. 

See  Libel. 

See  Witness. 

(a)  In  an  action  of  ejectment,  the  defendants  relied  upon  a  deed 
from  the  father  of  plaintiffs  and  defendants,  dated  July  26,  1882.  The 
plaintiffs  showed  that  an  inquest  of  lunacy  on  February  19, 1884,  found 
that  the  grantor  was  insane,  and  had  been  since  Apnl  19,  1882. 

(6)  The  defendants  made  offers  to  prove  declarations  by  the  grantor 
made  within  fifteen  montiis  of  the  date  when  the  insanity,  as  found, 
began,  and  within  eighteen  months  of  the  date  of  the  disputed  deed, 
that  he  intended  to  execute  "this  conveyance"  or  ''a  deed"  to  the 
defendants. 

1.  In  regard  to  the  competency  of  evidence  as  to  the  insanity  of  the 
maker,  there  is  no  difference  in  principle  whether  the  controversy  be 
concerning  the  validity  of  a  deed  or  of  a  will,  and  in  this  case,  the  dec- 
larations were  not  too  remote  to  be  admissible.    Eice  y.  Bice,  181. 

2.  Nor  was  the  variance  between  the  declarations  offered  and  what 
the  grantor  subsequently  in  fact  did,  of  any  weight ;  for,  if  the  declared 
intention  had  been  to  make  a  gift,  the  variance  was  immaterial,  and  it 
was  proper  for  the  jury  to  be  informed  what  the  grantor's  intentions 
had  been  when  his  sanity  was  unquestioned.     Ibid.,  181. 

3.  In  an  argument  to  the  jury,  coimsel  may  refer  to  the  almanac  to 
show  that  a  certain  day  of  the  month  given  in  the  testimony  of  a  wit- 
ness, was  or  was  not  a  certain  day  of  the  week,  though  the  almanac 
was  not  proved  and  put  in  evidence,  judicial  notice  being  taken  of  the 
fact,  without  evidence.     Wilson  v.  VanLeer,  372. 
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4.  In  a  feigned  issue  to  try  the  title  to  goods  levied  upon  as  belonging 
to  a  husband,  but  claimed  by  his  wife,  the  declaiutions  of  the  husband 
adverse  to  the  claim  of  the  wife,  made  in  her  absence  and  after  the  levy, 
are  not  admissible  upon  any  theory.    Martin  y.  EuU,  381. 

5.  As  declarations,  they  are  secondary,  not  being  those  of  the  plaintiff 
herself ;  as  declarations  of  an  agent  they  are  incompetent,  because  not 
part  of  the  res  gestao ;  and  finally,  they  are  incompetent  because  they 
are  the  declarations  of  a  husband  against  his  wife.    Ibid.^  381. 

6.  In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries,  it  appeared  that  the  Injuries  were  inflicted  upon  the 
track  and  by  the  engine  and  cars  of  another  company.  There  was  no 
direct  testimony  that  the  road  of  such  company  was  then  owned  or 
leased  by  the  defendant ;  yet,  there  being  evidence  of  facts  and  circum- 
stances sufficiently  tending  to  show  that  the  defendant  then  operated  it, 
it  was  not  error  to  submit  the  question  of  defendant's  responsibility  to 
the  jury.    Penna.  B,  Co.  v.  Sellers,  406. 

FAYETTE  COUNTY. 
The  act  of  May  12,  1887,  P.  L.  96,  providing  a  fee  of  $3  per  day  and 
mileage  for  the  auditors  **  of  each  county, '^  does  not  repeal  the  act  of 
February  5,  1869,  P.  L.  117,  providing  a  fee  of  $3  per  day,  but  without 
mileage,  for  the  auditors  of  Fayette  county.  Morrison  y.  Fayette  Co,, 
110. 

FEE-TAIL. 
See  Estate-Tail. 

FIERI  FACIAS. 

1.  An  order  setting  aside  an  execution  is  in  the  nature  of  a  final  judg- 
ment, and  a  writ  of  error  will  lie  thereto.    Feagley  y.  Norbeck,  238. 

2.  Where,  at  the  time  a  bond  with  warrant  of  attorney  to  enter  judg- 
ment is  executed,  the  obligee  agrees  in  wilting  not  to  issue  execution 
except  on  a  specified  contingency,  it  is  not  error  to  set  aside  an  execution 
issued  in  violation  of  the  agreement.    Ibid.,  238. 

3.  The  record  showed  that  depositions  had  been  filed  to  be  read  at 
the  hearing  of  the  rule  to  set  aside  the  execution,  but  they  were  not  fur- 
nished to  the  Supreme  Court :  In  such  case  the  finding  of  the  court  be- 
low, that  the  vmt  was  issued  in  violation  of  the  agreement,  will  be 
taken  as  correct.    Ibid.,  238. 

FIRE  INSURANCE. 
See  Insurance,  Fibe. 

FORMER  RECOVERY. 
See  Res  Judicata. 

FRAUD  UPON  CREDITORS. 

See  Attachment  for  Fraud. 

See  Partnership. 
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1.  Where,  in  a  sheriflF's  interpleader,  it  was  found  that  the  claimant 
of  the  property,  grain,  stock,  implements,  which  had  been  purchased 
at  execution  sales,  left  it  with  the  execution  defendant,  who  was  made 
a  tenant  upon  a  farm  rented  by  the  claimant  under  an  arrangement  in 
good  faith  that  the  tenant  should  work  the  farm,  keep  up  the  property, 
and  after  taking  out  a  support  for  himself  and  family  turn  0¥6r  the  sur- 
plus to  ^e  claimant,  the  transaction  was  not  a  fraud  in  law  or  in  fact 
upon  the  tenant's  creditors.    Bohland  v.  JRooke,  139. 

2.  When  a  judgment  in  favor  of  A.,  against  himself  and  others,  after 
being  assigned  by  A.  to  B.,  is  revived  in  favor  of  B.,  the  fact  that  A. 
occupies  the  position  of  legal  plaintiff  does  not  prevent  such  revived 
judgment  from  being  good  against  A.  and  his  creditors.  Sponsler^s 
Appeal,  410. 

8.  Creditors  cannot  attack  a  judgment  before  an  auditor  for  distribu- 
tion, on  the  ground  that  it  is  a  fraud  upon  the  debtor.  They  can  make 
such  attack  only  when  the  judgment  has  been  fraudulently  given  by 
collusion,  for  the  purpose  of  hindering  and  delaying  them.     Ibid.,  410. 

(a)  By  the  **  terms  of  consignment "  attached  to  an  invoice  and  ac- 
cepted by  the  consignee,  it  was  stated  that  the  goods  consigned  were  the 
propei-ty  of  the  consignors,  were  so  to  remain  until  fully  paid  for,  and 
that  the  consignors  shipped  and  delivered  them  upon  the  express  condi- 
tion that  the  consignee  should  remit  a  sum  certain  therefor,  within  a 
time  certain,  or  return  the  goods. 

4.  The  transaction,  evidenced  by  such  terms,  was  not  a  bailment  but 
a  sale  to  the  consignee,  with  an  agreement  that  the  title  was  to  remain 
in  the  consignors  until  the  price  was  paid :  the  arrangement  was  valid 
between  the  parties  to  it,  but  the  secret  lien  attempted  to  be  created 
could  not  affect  the  consignee's  creditors.    Peek  v.  Heim,  500. 

5.  Whatever  the  fonn  of  the  agreement,  if  the  purpose  of  it  is  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the  price  of  tlie 
goods,  it  is  void  as  respects  creditors  of  the  vendee,  whether  the  credit 
is  given  before  or  after  the  delivery  of  the  goods ;  a  consignment  for 
such  an  object  is  no  better  than  any  other  device.     Ibid.,  500. 

GIFT  INTER  VIVOS. 

(a)  In  1864,  a  widower  executed  and  delivered  a  note  under  seal  for 
$5,000,  payable  to  a  tnistee  for  his  children  named  therein,  five  years 
after  date,  with  interest :  on  the  same  day  he  was  married  a  second 
time.  In  1877,  he  died,  leaving  to  survive  him  his  widow,  the  children 
l)y  his  first  marriage,  and  one  child  by  his  second,  with  an  estate  of 
$100,000,  of  which  the  personalty  was  exhausted  in  the  payment  of 
debts,  administration  expenses  and  money  legacies. 

1.  In  such  case,  the  transaction  was  a  duly  executed  gift  inter  vivos, 
and,  considered  in  connection  with  the  amount  of  the  estate,  there  being 
no  evidence  of  fraudulent  iiltent,  the  note  was  not  in  fraud  of  tlie  rights 
of  the  second  wife,  and  was  properly  payable  out  of  the  proceeds  of 
realty,  sold  either  by  the  decedent  in  his  lifetime,  or  by  his  executors 
within  five  yeai*s  after  his  death  under  a  power  in  his  will.  Rosses  Ap- 
peal, 4. 
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GUARDIAN  AND  WARD. 

(a)  A  testator  by  his  will,  after  bequeathing  a  legacy  of  $1,000  to  his 
son  H.,  divided  the  residue  of  his  estate  equally  between  his  two  sons 
H.  and  L.,  and  then  provided :  **  I  desire  that  my  son  L.  receive  $1,000 
as  soon  as  he  arrives  at  the  age  of  21  years,  and  that  the  remainder  of 
his  share  be  invested  in  a  farm,  he,  the  said  L.,  having  full  contiol 

of  the  farm,  and  receiving  all proceeds  therefrom,  but 

not  having  power  to  sell,"  with  remainder  to  his  children. 

1.  In  such  case,  the  testator^s  intention  was,  that  upon  a^Mi^ng  l^s 
majority  L.  should  have  $1,000  paid  to  him  absolutely,  audit  was  error 
for  the  court  below  to  deduct  therefrom  advances  made  for  L.^s  main- 
tenance, by  his  guardian,  from  time  to  time,  under  decrees  of  the  Or- 
phans^ Court.     Lightner  v.  Lightner,  468. 

2.  The  remaining  gift  to  L.,  imder  the  will,  was  a  present  and  abso- 
lute interest  for  life  in  the  fund,  vested  upon  the  death  of  the  testator. 
The  income  followed  the  title  and  was  L/s  absolute  propeity,  applica- 
ble during  minority  to  his  maintenance,  under  direction  of  the  court, 
but  the  accumulations  payable  to  him  at  majority,  in  addition  to  the 
$1,000.     Ibid.,  468. 

HANDWRITING. 

(a)  A  witness,  called  to  prove  the  signature  of  an  alleged  testator  to 
a*  testamentary  paper,  testified  that  he  had  seen  the  testator  write  his 
name  twice  to  letters  thirty-two  years,  and  once  as  an  indoi-sement  upon 
a  check  twenty-three  years,  prior  to  the  time  when  he  was  called  to  tes- 
tify. 

1.  There  being  no  subsequent  evidence  raising  any  question  as  to 
the  truth  of  the  facts  so  stated,  the  competency  of  the  witness  to  ex- 
press his  opinion  as  to  the  signatui*e  was  a  matter  clearly  for  the  court, 
and  it  was  not  error  to  refuse  to  allow  the  jury  to  review  the  ruling  of 
the  court  thereon.     Wilson  v.  VanLeer,  372. 

2.  The  ruling  that  the  witness  was  competent  to  testify  concerning  the 
handwriting,  was  within  the  line  of  the  authorities,  but,  considering  the 
untrustworthiness  of  opinions  on  handwriting  in  general,  such  evidence 
ought  to  be  guarded  with  caution.     Ibid.,  372. 

3.  The  limit  within  which  the  witness  must  have  seen  the  writing 
done,  must  depend  upon  his  intelligence,  his  habits  of  observation  and 
the  apparent  strength  and  confidence  of  his  memory,  which  must  be 
passed  upon  in  the  first  instance  by  the  trial  judge.    Ibid.,  372. 

HIGHWAYS. 
See  Bridges. 

1.  Township  officei*s  are  bound  to  anticipate  and  provide  for  the  ordi- 
nary needs  of  travel  conducted  in  the  ordinary  manner,  and  to  remove 
obstructions  and  defects  which  would  naturally  or  probably  cause  injury 
to  the  ti-aveler  along  the  highway.    Jackson  Tp.  v.  Wagner,  184. 

2.  But  where  the  highway  is  an  ordinary  country  road  through  an 
open  cultivated  region,  with  no  imusual  dangers  or  exposures,  such  of- 
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ficers  are  not  bound  to  anticipate  the  dangers  to  which  a  broken  wagon 
or  a  frightened  horse  may  expose  the  driver.     Ibid,^  184. 

3.  Where  the  plaintiff's  horse,  driven  upon  a  highway,  was  frightened 
at  an  object  for  the  presence  of  which  in  the  highway  the  township  was 
not  responsible,  and,  turning  suddenly,  broke  off"  a  wheel,  and  dragged 
and  overturned  the  carriage  upon  a  stone  heap  at  the  roadside  at  a  point 
where  the  roadway  was  not  unsafe  for  ordinary  travel,  the  townsh^  is 
not  liable  for  the  resulting  injuries.    Ibid.,  184. 

•  HUSBAND  AND  WIFE. 

See  Married  Woman. 

(a)  In  1864,  a  widower  executed  and  delivered  a  note  under  seal  for 
$6,000,  payable  to  a  trustee  for  his  children  named  therein,  five  years 
after  date,  with  Interest :  on  the  same  day  he  was  married  a  second 
time.  In  1877,  he  died,  leaving  to  survive  him  his  widow,  the  children 
by  his  first  marriage,  and  one  child  by  his  second,  with  an  estate  of 
$100,000,  of  which  the  personalty  was  exhausted  in  the  payment  of 
debts,  administration  expenses  and  money  legacies. 

1.  In  such  case,  the  transaction  was  a  duly  executed  gift  inter  vivos, 
and,  considered  in  connection  with  the  amount  of  the  estate,  there  be- 
ing no  evidence  of  fraudulent  intent,  the  note  was  not  in  fraud  of  the 
rights  of  the  second  wife,  and  was  properly  payable  out  of  the  proceeds 
of  realty,  sold  either  by  the  decedent  in  his  lifetime,  or  by  his  executors 
within  five  years  after  his  death  under  a  power  in  his  will.  Bosses  Ap- 
peal,^, 

2.  In  this  cause,  an  action  of  trespass  against  the  sheriff  for  selling 
personal  property  of  the  plaintiff,  a  married  woman,  on  an  execution 
against  her  husband,  the  trial  court  properly  submitted  the  facts  in  evi- 
dence to  the  jury,  under  con*ect  instiiictions  that  the  burden  was  upon 
the  plaintiff  to  establish  affirmatively  by  clear  and  satisfactory  evidenoe 
that  the  goods  claimed  to  have  been  unlawfully  sold  by  the  defendant, 
had  been  bought  for  her  and  paid  for  with  money  which  she  had  of  her 
separate  estate.    DiM  v.  Peterson,  65. 

3.  In  a  feigned  issue  to  try  the  title  to  goods  levied  upon  as  belong- 
ing to  a  husband,  but  claimed  by  his  wife,  the  declarations  of  the  hus- 
band adverse  to  the  claim  of  the  wife,  made  in  her  absence  and  after 
the  levy,  are  not  admissible  upon  any  theory.     Martin  v.  Rtdt,  381. 

4.  As  declarations,  they  are  secondary,  not  being  those  of  the  plaint- 
iff herself ;  as  declarations  of  an  agent  they  are  incompetent,  because 
not  part  of  the  res  gestae ;  and  finally  they  are  incompetent  because  they 
are  the  declarations  of  a  husband  against  his  wife.    Ibid,,  381. 

IMPROVEMENTS. 

A  life-tenant  is  not  to  be  allowed  out  of  the  proceeds  of  a  sheriff's 
sale  of  the  entire  estate  in  lands,  the  amount  expended  by  him  for  per- 
manent improvements,  when  they  were  trifling  and  unimportant  in 
character  and  there  was  no  evidence  adduced  to  show  that  they  were 
made  with  the  consent  of  the  remaindermen.     'Dalesman's  Appeal,  348. 
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INFANT. 
See  Guardian  and  Ward. 

INNUENDO. 
See  Libel. 

INSANITY. 
See  Evidence. 

INSURANCE,  FIRE. 

1.  Where  a  policy  of  fire  insui*ance  provided  that  '*the  aggregate 
amount  insured  in  this  and  all  other  companies  on  the  above  mentioned 
property,  shall  not  exceed  two  thirds  of  the  cash  value,"  and  the  plaint- 
iff's evidence  in  an  action  thereon  showed  that  the  assured  subsequently 
took  out  a  policy  in  another  company  on  the  same  property,  and  that 
the  amount  of  insurance  in  the  two  companies  exceeded  two  thirds  of 
the  cash  value  of  said  property,  it  was  not  error  to  enter  a  compulsory 
nonsuit.    Bahner  v.  Insurance  Co.,  464. 

2.  Where  the  charter  of  a  mutual  fire  Insurance  company  provided 
that  the  managers  of  the  company,  when  they  made  an  assessment 
upon  policy  holders,  should  **  publish  the  same,"  and  this  notice  was 
referred  to  in  other  parts  of  the  incorporating  act  as  a  '*  public  notice," 
and  as  **  advertising  an  assessment,"  advertisement  in  a  newspaper  is 
the  kind  of  notice  required :  Lincoln  v.  Wright,  28  Pa.  76,  and  Sinking 
Springs  Mut.  Ins.  Co.  v.  Hoff,  2  W.  N.  41,  distinguished.  Penna. 
Training  School  v.  Independent  Ins. Co,,  669. 

INSURANCE,  LIFE. 

In  an  action  by  the  administrator  of  a  person  whose  life  was  insured, 
against  one  to  whom  the  assured  had  assigned  the  policy  two  days 
after  it  was  issued,  and  who  had  received  payment  thereof  after  the 
death  of  the  assured,  the  burden  is  upon  the  plaintiff  to  prove,  not  only 
that  the  assignee  was  not  a  relative  of  the  assured  but  also  that  he  was 
not  his  creditor.    Lenig  v.  Eisenhart,  59. 

INTERPLEADER. 
See  Sheriff's  Interpleader. 

INTEREST. 

(a)  A  borrower  received  $5,000  giving  a  bond  upon  which  judgment 
was  entered,  agreeing  at  the  time  to  pay  a  bonus  of  $300  for  the  loan. 
On  December  19th,  he  gave  the  lender  his  note  for  $300,  the  bonus 
agreed  upon,  payable  in  three  instalments. 

(b)  After  payment  of  one  instalment  on  the  note,  the  borrower  exe- 
cuted to  the  lender  a  new  bond  for  $5,000  secured  by  a  mortgage. 
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whereupon  the  judgment  referred  to  was  satisfied ;  subsequently,  he 
paid  the  remaining  instalments  of  the  $300  note. 

1.  In  such  case,  the  bonus  represented  by  the  note  of  December  19th 
was  usurious,  and  in  an  action  by  an  assignee  of  the  bond  and  mort- 
gage, the  debtor  was  entitled  to  credit  upon  the  mortgage  debt  for  all 
the  payments  made  upon  that  note :  Colvin  v.  Blymyer,  121  Pa.  582, 
explained.    Blymyer  v.  Colvin,  114. 

ISSUE  DEVISAVIT  VEL  NON. 
See  HANDWRmNG. 

1.  Where,  upon  the  hearing  of  a  citation  to  show  cause  why  an  issue 
devisayit  vel  non  should  not  be  ordered  on  the  ground  of  mental  inca- 
pacity, the  testimony  submitted  disclosed  that  the  only  allegation  against 
the  mental  soundness  of  the  testator  was  a  habit  of  periodical  but  ex- 
cessive drinking ;  that  not  even  ordinary  intoxication  at  the  time  the 
testamentary  paper  was  executed  was  established ;  and  that  the  instru- 
ment was  dictated  by  the  testator  and  well  understood  by  him  at  the 
time  and  after,  tiiere  was  no  sufiicient  evidence  upon  which  a  verdict 
adverse  to  the  instrument  in  question  should  be  sustained,  and  it  was 
not  error  to  refuse  the  issue.    Harmony  Lodge's  Appeal,  269. 

(a)  In  an  issue  devisavit  vel  non,  raising  the  questions  of  testamen- 
tary capacity  and  undue  influence,  after  testimony  sustaining  the  al- 
leged will,  there  waa  much  testimony  tending  to  establish  that  though 
the  deceased  in  early  life  was  of  excellent  mind,  culture  and  deport- 
ment, yet  in  his  later  years  he  was  addicted  to  drunkenness,  profligacy 
and  sexual  excesses : 

(6)  That  within  three  months  before  the  alleged  will  was  executed, 
his  mental  powers  had  become  so  impaired  by  his  profligate  habits  that 
he  was  then  in  such  a  condition  of  chronic  alcoholic  insanity,  with  de- 
mentia, that,  in  the  judgment  of  medical  witnesses  and  experts,  it  was 
almost  impossible  there  should  be  a  recovery  with  mental  capacity : 

(c)  That  for  several  years,  and  up  to  the  time  when  she  became  his 
wife,  the  deceased  had  been  living  with  the  sole  beneficiary  under  his 
will,  as  his  mistress;  that  the  mardage  was  suggested  to  him  by 
another  and  was  performed  in  the  house  of  the  beneficiary,  where  the 
will  was  executed  on  the  second  day  thereafter,  and  where  the  testator 
died  on  the  third  day. 

2.  The  record  of  a  hospital  for  the  insane,  indicating  that  the  testa- 
tor's father,  thirty-eight  years  before,  was  admitted  to  the  hospital  be- 
cause of  intemperance,  continued  for  six  months  and  resulting  in 
melancholia,  was  inadmissible,  when  there  was  no  proof  or  offer  of 
proof  that  the  species  of  melancholia  with  which  the  father  waa  affected 
was  transmissible  by  inheritance.     Reichenbach  v.  Buddach,  564. 

8.  It  was  en-or,  under  the  testimony  in  the  case,  to  charge  the  jury  in 
affirmance  of  a  point  by  the  proponent,  that  there  was  no  sufficient  evi- 
dence of  general  insanity  of  the  deceased,  and  that  therefore  the  burden 
of  proof  was  upon  the  contestants  to  show  the  existence  of  testamen- 
tary capacity  at  the  very  moment  of  the  execution  of  the  will.  Ibul.^ 
564. 
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4.  The  testimony  upo^  the  subject  of  the  previous  condition  of  the 
testator  should  hav6  been  submitted  to  the  jury,  with  instructions  that 
if  it  faOed  to  satisfy  them  that  there  was  a  condition  of  general  insanity 
at  any  time  before  the  will  was  made,  then  the  burden  of  proof  of  tes- 
tamentary incapacity  at  the  time  of  execution  was  on  the  contestants. 
Ilnd,,  664. 

5.  The  language  of  a  point  to  the  eflfect  that  if  the  jury  found  from 
all  the  evidence  in  the  case  that  there  was  such  imbecility  of  intellect 
as  **  rendered  the  testator  incapable  of  appreciating,  knowing,  remem- 
bering, and  calling  to  mind  the  value  and  extent  of  his  property,  at  the 
time  of  making  and  executing  said  will,"  was  entirely  too  broad.  Ibid,, 
564. 

6.  A  disposing  mind  and  memory  is  one  in  which  the  testator  is 
shown  to  have  had,  at  the  making  and  execution  of  a  last  will  a  full  and 
intelligent  consciousness  of  the  nature  and  effect  of  the  act  he  was  en- 
gaged in ;  a  full  knowledge  of  the  property  he  possessed,  and  an  un- 
derstanding of  the  disposition  he  wished  to  make  of  it  by  the  will, 
and  of  the  persons  and  objects  he  desired  to  participate  in  his  bounty. 
Ibid.,  564. 

7.  It  was  error  to  refuse  instruction  requested,  that  the  jury  might 
take  into  consideration  **  the  state  and  condition  of  mind  of  the  testa- 
tor," at  the  time  of  making  and  executing  the  will,  <*  the  condition  and 
relative  situation  of  the  testator  and  the  proponent,  the  situation,  sur- 
roundings, and  condition  of  the  testator  himself,  the  nature  and  extent 
of  his  property,  all  the  circumstances  under  which  the  will  was  made 
and  the  provisions  of  the  will  itself."    Ibid,,  564. 

8.  While  in  the  present  case  the  fact  that  a  marriage  had  taken  place 
prior  to  the  will,  relieved  the  proponent  from  the  rule  of  Dean  v.  Neg- 
ley,  41  Pa.  312,  as  to  undue  influence  of  a  mistress,  it  did  not  relieve 
the  testamentary  act  from  the  imputation  of  a  continuance  and  a  pres- 
ent exertion  of  an  undue  influence,  if  the  jury  in  view  of  all  the  facts 
inclined  to  such  a  belief.     Ibid.,  564. 

9.  It  is  not  true,  in  law,,  that  one  who  has  merely  "  given  indications 
of  mental  unsoundness  "  is  not  at  liberty  to  do  what  he  likes  with  his 
own,  or  that  in  such  case  **  every  sign  of  partiality  or  injustice  must  be 
viewed  with  strong  suspicion ; "  indications  of  insanity  do  not  consti- 
tute testamentary  incapacity,  and  Dr.  Ray^s  report  in  Pidcock  v.  Potter, 
68  Pa.  353,  is  not  the  opinion  of  the  court.    Ibid.,  564. 

10.  There  was  no  relevancy  or  legal  propriety  in  suggesting  by  a 
point  a  limit  of  time  within  which  a  radical  change  from  a  condition  of 
testamentary  incapacity  might  not  take  place,  when  there  was  abun- 
dance of  testimony  as  to  what  the  actual  condition  of  the  testator  was  at 
the  end  of  that  period,  and  ample  opportunity  to  deliver  direct  testi- 
mony on  the  subject.    Ibid.,  564. 

11.  If  the  testimony  upon  one  side  of  a  controverted  question  of  fact 
is  made  prominent  and  conspicuous  in  the  charge  to  a  jury,  conmion 
fairness  requires  that  equal  prominence  should  be  given  to  opposing 
testimony  having  a  contrary  tendency,  and  the  giving  of  such  undue 
prominence  to  one  side  of  the  cause  is  ground  for  reversal.    Ibid.,  564. 
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12.  Avermeats  of  testamentary  incapacity  or  undue  influence  need^ 
not  be  established  by  positive  evidence  as  distinguished  from  circum-' 
stantial ;  it  was  error  therefore,  to  charge  in  this  case  that  the  presump- 
tion, where  a  will  was  duly  executed  by  a  person  of  full  age,  that  be 
was  competent  and  not  unduly  influenced,  must  be  overcome,  not  by 
doubtful  testimony,  but  by  positive  evidence.    Ibid.,  56^, 

JOINT  STOCK  COMPANIES. 
See  Limited  Partnership. 

JOINT  UNDERTAKING. 
See  Contract. 

JUDGMENT. 

1.  While  an  erroneous  or  voidable  judgment  cannot  be  affected  by  a 
writ  of  error  not  taken  within  the  statutory  period,  a  void  judgment  is 
no  judgment  at  all,  and  the  person  affected  by  it  has  a  right  to  have  it 
stricken  from  the  record,  and  to  a  writ  of  error  to  the  refusal  of  such 
an  order.     Clarion  etc,  E.  Co,  v.  HamiUon,  1. 

2.  But  if  a  judgment  be  erroneously  entered  for  want  of  an  affidavit 
of  defence  by  a  court  having  jurisdiction  of  the  person  and  subject 
matter,  it  is  voidable  and  not  void ;  and  an  order  refusing  to  strike  it 
from  the  record,  on  a  motion  made  four  years  after  its  entry,  will  not 
be  reversed.    Ibid.,  1. 

(a)  Pending  a  scire  facias  to  revive  a  judgment,  at  issue  under  the 
plea  of  nul  tiel  record,  the  defendant,  alleging  insufficiency  of  the 
power  under  which  the  judgment  had  been  confessed,  and  idso  pay- 
ment, presented  a  petition  for  a  rule  to  strike  off  the  judgment  and  to 
open  the  same  to  let  in  a  defence. 

8.  The  judgment  having  been  entered  thirteen  years  before  the  scire 
facias  issued,  and  sixteen  yeai-s  before  the  petition  was  presented,  and 
no  reason  assigned  for  the  delay,  it  was  not  error  to  discharge  the  rule 
granted  and  to  permit  the  defence  of  payment  to  be  made  upon  the 
trial  of  the  scire  facias.     Richards^  Appeal,  63. 

4.  When  a  judgment  in  ejectment  has  been  entered  in  favor  of  the 
plaintiff,  to  be  released  on  payment  of  a  sum  certain  on  or  before  a 
specified  day,  time  is  of  the  essence  of  the  contract,  and  if  the  money 
be  not  paid  on  or  before  the  day,  the  judgment  becomes  absolute  and 
indefeasible.    BeaUy  v.  Hamilton,  71. 

5.  Counsel  for  the  plaintiff  has  no  power,  in  such  case,  to  extend  the 
time  of  payment,  without  express  authority  to  do  so  from  the  plaintiff; 
nor  has  the  court  authority  to  interfere,  after  the  judgment  has  become 
absolute  by  the  defendant's  neglect  to  pay  within  the  specified  time. 
Ibid.,  71. 

6.  Where  the  plaintiff  in  a  judgment,  without  fraud  or  deceit,  and 
through  a  voluntary  payment  made  by  the  sheriff  out  of  the  proceeds  of 
a  judicial  sale,  receives  the  amount  appearing  to  be  due  by  the  record 
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of  the  jadgment,  which  is  more  than  the  sum  actually  remainmg  due 
thereon,  but  not  more  than  enough  to  extinguish  the  indebtedness  of  the 
defendant  to  him,  he  has  a  right  to  apply  the  excess  to  indebtedness 
other  than  the  judgment.    First  N,  Bank  v.  Fair,  824. 

7.  A  person  who,  after  the  entry  of  a  judgment  and  before  a  sheriJOT's 
sale  of  real  estate  thereunder,  purchased  the  land  from  the  defendant  in 
the  judgment,  has  no  higher  rights  against  the  judgment  plaintiff  than 
the  latter :  if  the  defendant  may  not  recover  from  the  plaintiff  money 
collected  by  means  of  an  execution  and  sheriff^s  sale  of  the  land  upon 
which  the  judgment  was  a  lien,  neither  can  such  purchaser.    Ibid,,  324. 

8.  When  a  judgment  in  favor  of  A.,  against  himself  and  others,  after 
being  assigned  by  A.  to  B.,  is  revived  in  favor  of  B.,  the  fact  that  A. 
occupies  the  position  of  legal  plaintiff  does  not  prevent  such  revived 
judgment  from  being  good  against  A.  and  his  creditors.  Sponsler^s 
Appeal,  410. 

9.  Creditors  cannot  attack  a  judgment  before  an  auditor  for  distribu- 
tion, on  the  ground  that  it  is  a  fraud  upon  the  debtor.  They  can  make 
such  attack  only  when  the  judgment  has  been  fraudulently  given  by 
collusion,  for  the  purpose  of  hindering  and  delaying  them.     Ibid.,  410. 

JUDGMENT  BOND. 

1.  Where,  at  the  time  a  bond  with  warrant  of  attorney  to  enter  judg- 
ment is  executed,  the  obligee  agrees  in  writing  not  to  issue  execution 
except  on  a  specified  contingency,  it  is  not  error  to  set  aside  an  execution 
issued  in  violation  of  the  agreement.    Feagley  v.  Norbeck,  238. 

2.  The  record  showed  that  depositions  had  been  filed  to  be  read  at 
the  hearing  of  the  rule  to  set  aside  the  execution,  but  they  were  not 
furnished  to  the  Supreme  Court :  In  such  case  the  finding  of  the  court 
below,  that  the  writ  was  issued  in  violation  of  the  agreement,  will  be 
taken  as  correct.    Ibid,,  238. 

JUDICIAL  SALE. 
See  Sheriff^s  Sale. 

JURISDICTION. 

If,  upon  the  trial  of  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  the  cause  is  tried  upon  its  merits,  without  regard  to  the  amount 
of  the  plaintiff  ^s  claim  or  of  the  defendant's  set-off,  it  is  too  late,  when 
all  the  testimony  is  before  the  jury,  for  the  plaintiff  to  ask  to  have  the 
defendant's  evidence  of  set-off  withdrawn  from  the  jui'y,  on  the  ground 
that  its  amount  exceeds  the  jurisdiction  of  the  justice.  O^FerraH  v. 
Moore,  234. 

LIBEL. 

1.  Written  or  printed  words  which  are  injurious  to  a  person  in  his 
office,  profession,  or  calling,  or  which  impeach  the  credit  of  a  merchant 
or  trader,  by  imputing  to  him  insolvency,  or  even  embarrassment,  are 
libelous.    Hayes  v.  Press  Co,,  Lim,,  642. 


V 


-^^ 


Digitized  by 


Google 


680  INDEX. 

2.  The  office  of  an  innuendo  is  to  aver  the  meaning  of  the  language 
published,  but  if  the  common  understanding  takes  hold  of  the  words, 
and  at  once,  without  difficulty  or  doubt,  applies  a  libelous  meaning  to 
them,  an  innuendo  is  unnecessary.    Ibid.y  642. 

8.  The  publication  by  a  newspaper,  under  the  heading  «*  Hotel  Pro- 
prietors Embarrassed,'^  that  a  judgment  had  been  entered  against  the 
proprietors  of  a  hotel  for  an  amount  due  on  a  note  payable  on  demand, 
was  not  privileged,  but  libelous  and  actionable.    Ibid^t  642. 

4.  In  such  case,  it  was  error  to  admit  evidence  that  a  notice  of  the  en- 
try of  the  judgment  had  been  made  in  other  newspapers,  and  to  refuse 
to  charge  that  the  publication  complained  of  was  actionable  on  its  face, 
that  it  was  not  privileged,  and  that  malice  might  be  inferred.    Und. ,  642. 

LICENSE  TO  SELL  LIQUORS. 

1.  Upon  a  writ  of  certiorari  to  the  order  of  the  Court  of  Quarter  Ses- 
sions revoking  a  license  to  sell  liquors,  under  §  7,  act  of  May  18, 1887, 
P.  L.  110,  neither  the  testimony  nor  the  opinion  of  the  coui*t  below 
form  any  part  of  the  record  which  may  be  considered.  In  re  Carlson's 
License^  380. 

2.  The  agreement  of  the  counsel  that  the  testimony  may  be  omitted 
from  the  paper  book,  and  that  the  finding  of  facts  as  contained  in  the 
opinion  of  the  court  below  should  be  considered  in  lieu  thereof  by  the 
Supreme  Court,  is  nugatory.    Ibid,,  880. 

3.  In  such  proceedings,  the  provision  of  the  section  is  mandatory, 
and  it  will  be  presumed  that  the  court  below  had  sufficient  evidence 
before  it  to  show  that  the  licensee  had  violated  some  law  of  the  com- 
monwealth in  regard  to  the  sale  of  liquor.    Ibid.,  880. 

4.  On  a  proceeding  to  revoke  a  license  to  sell  lienors  under  said  sec- 
tion, on  the  ground  that  the  licensee  sold  liquors  to  minors,  it  is  no  suf- 
ficient excuse  or  justification  that  he  sold  to  them  in  good  faith,  informed 
and  believing  that  they  were  of  full  age.    Ibid,,  330. 

5.  The  granting  of  wholesale  licenses  being  a  matter  specially  com- 
mitted to  the  Courts  of  Quarter  Sessions  by  the  act  of  May  24,  1887,  P. 
L.  194,  upon  a  writ  of  certiorari  the  Supreme  Court  may  review  the  pro- 
ceedings of  such  courts  therein,  so  far  as  to  see  th&t  they  have  kept 
within  the  limits  of  the  powers  conferred,  and  have  exercised  them  in 
conformity  with  law.    Pollard's  Petition,  bOl. 

6.  The  provision  of  the  act  of  May  24,  1887,  P.  L.  194,  that  whole- 
sale licenses  to  dealers,  brewers,  distillers,  bottlers,  etc.,  «•  shall  be 
granted  only  by  the  Court  of  Quarter  Sessions  of  the  proper  county 
in  such  manner  as  is  provided  by  existing  laws,"  does  not  confer  upon 
such  courts  the  discretionary  powers  conferred  by  the  act  of  May  13, 
1887,  P.  L.  108,  relating  to  licenses  to  sell  liquors  by  retail.    Ibid. ,  507. 

7.  The  retaQ  license  act  of  May  13, 1887,  being  an  act  to  restrain  and 
regulate  the  sale  of  liquors,  and  the  wholesale  license  act  of  May  24, 
1887,  being  an  act  providing  for  revenue,  with  no  reference  in  the  latter 
act  to  the  provisions  of  the  former,  the  '*  existing  laws  "  referred  to  in 
the  latter  act  are  the  existing  laws  in  force  in  the  proper  county  relating 
to  the  granting  of  wholesale  licenses.     Ibid.,  507. 
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8.  The  existing  law  relating  to  the  granting  of  wholesale  licenses  in 
Allegheny  county  is  the  act  of  April  3, 1872,  P.  L.  843,  which,  in  respect 
of  the  qualifications  of  applicants,  is  unrepealed  by  the  act  of  May  24, 
1887,  P.  L.  194,  and  imposes  upon  applicants  no  qualifications  save  that 
they  must  be  citizens  of  the  United  States,  of  temperate  habits,  and  of 
good  moral  character.    Ibid.,  507. 

9.  Wherefore,  a  petitioner  for  a  wholesale  license  as  a  dealer,  brew- 
er, distiller,  or  bottler,  etc.,  in  said  county,  who  has  presented  his  ap- 
plication in  due  form  and  has  complied  with  the  requisites  of  the  law, 
has  prima  facie  a  right  to  such  license,  and,  in  the  absence  of  anything 
upon  the  record  to  impeach  such  right,  the  refusal  jof  the  court  to  grant 
it  will  be  reversed.     Ibid.,  507. 

10.  If,  however,  a  remonstrance  is  filed  setting  forth  that  the  petitioner 
is  disqualified,  because  not  a  citizen  of  the  United  States,  or  not  of  tem- 
perate habits,  or  not  of  good  moral  character,  it  is  the  duty  of  the  court 
to  hear  the  case,  and,  if  the  remonstrance  is  sustained  by  evidence,  to 
refuse  the  license ;  and  the  refusal,  on  such  grounds  alone,  is  the  exer- 
cise of  a  discretionary  power  which  is  not  reviewable.    Ibid,,  507. 

11.  In  granting  licenses  to  wholesale  dealers,  brewers,  distillers,  etc., 
under  the  act  of  May  24,  1887,  P.  L.  194,  the  Court  of  Quarter  Sessions 
of  Philadelphia  county  has  not  the  large  discretion  conferred  upon  it 
by  the  retail  act  of  May  13,  1887,  P.  L.  108.  Prospect  Brewing  Co.'a 
Petition,  528. 

12.  The  discretion  conferred  upon  that  court  by  the  act  of  May  24, 
1887,  is  a  qualified  and  limited  discretion,  and  is  confined  to  the  inquiry 
whether  the  applicant  for  a  wholesale  license  is  a  citizen  of  the  United 
States,  of  temperate  habits,  and  of  good  moral  character.     Ibid.,  528. 

18.  Where  no  objection  or  remonstrance  appears  on  the  record  of  the 
case,  alleging  that  the  petitioner  was  disqualified  in  respect  of  either  of 
the  above  grounds,  citizenship,  temperate  habits,  or  moral  character, 
the  order  of  the  court  refusing  the  license  to  the  petitioner  will  be  re- 
versed.    Ibid.,  523. 

14.  The  said  act  of  May  24, 1887,  confers  upon  that  court  no  power  to 
determine  the  fitness  of  a  person  to  receive  a  wholesale  license  upon  the 
findings  of  the  court  upon  other  matters  outside  of  the  qualifications 
mentioned,  to  wit:  citizenship,  habits  or  moral  character.     Ibid,,  523. 

15.  The  return  to  a  writ  of  alternative  mandamus  requires  the  greatest 
possible  certainty ;  not  merely  certainty  to  a  common  intent,  or  cer- 
tainty to  a  certain  intent  in  general,  but  certainty  to  the  greatest  possi- 
ble intent ;  or,  as  it  is  sometimes  called,  certainty  to  a  certain  intent  in 
every  particular.    Ibid,,  523. 

16.  A  return  to  such  writ  directed  to  a  Court  of  Quarter  Sessions  re- 
fusing the  petition  of  a  corporation  for  a  brewer's  wholesale  license,  set- 
ting forth  that  an  averment  of  the  relator's  petition  was  incomplete, 
inaccurate  and  misleading,  but  not  showing  in  what  respect ;  that  the 
company  had  conducted  its  business  in  violation  of  law,  but  not  show- 
ing what  law ;  that  the  company  was  not  a  fit  person  to  receive  the  li- 
cense applied  for,  but  not  showing  a  cause  of  disqualification  within 
the  law :  that  the  company  did  not  possess  a  good  moral  character,  but 
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not  averring  that  the  officers  and  directors  thereof,  were  respectively 
men  of  bad  moral  character;  such  retni-n is  insufficient.     Ibid.,  523. 

17.  The  provision  of  §  2,  act  of  May  24, 1887,  P.  L.  194,  that  licenses 
of  wholesale  dealers  in  liquors  '*  shall  be  granted  only  by  the  Court  of 
Quarter  Sessions  of  the  proper  county,  in  such  manner  as  is  pi*ovided 
by  existing  laws,^^  is  constitutional  and  operates  to  repeal  the  provisions 
of  the  act  of  April  3, 1872,  P.  L.  843,  relating  to  the  sale  of  liquors  in 
Allegheny  county,  so  far  as  they  authorize  such  licenses  to  be  granted 
by  the  county  treasurer.     Commonwealth  v.  HUl,  540. 

18.  The  provision  of  the  wholesale  license  act  of  May  24, 1887,  P.  L. 
194,  that  licenses  to  dealers,  brewers,  distillers,  bottlers,  etc.,  shall  be 
granted  *•  in  such  manner  as  is  provided  by  existing  laws,"  does  not  in- 
corporate into  that  act  the  discretionary  powers  conferred  upon  courts 
by  the  act  of  May  13,  1887,  P.  L.  108.     Nordstrom's  PetUion,  542. 

19.  In  the  absence  of  any  local  law  in  force  in  Jeflferson  county  to  the 
contrary,  the  general  act  of  March  22,  1867,  P.  L.  40,  a  supplement  to 
the  act  of  March  31,  1856,  P.  L.  200,  is  in  force  in  said  county;  and  is 
to  be  taken  as  the  existing  law  therein,  referred  to  in  the  provision 
quoted  from  the  said  act  of  May  24,  1887,  P.  L.  194.    Ibid.,  542. 

20.  The  act  of  March  22,  1867,  P.  L.  40,  places  wholesale  licenses 
and  retaU  licenses  upon  the  same  plane,  and  conferi^  upon  the  Courts  oi 
Quarter  Sessions  the  same  discretion  in  granting  or  refusing  a  whole- 
sale license  as  in  the  case  of  an  application  for  a  retail  license :  Reed^s 
Appeal,  114  Pa.  462.    Ibid.,  542. 

21.  The  Court  of  Quarter  Sessions,  in  the  exercise  of  a  lawful  discre- 
tion, may  refuse  to  approve  the  bond  accompanying  an  application  for 
license,  when  the  name  of  a  surety  upon  the  bond  and  to  the  jurat  as 
to  the  sufficiency  thereof  was  erased  when  presented,  and  the  erasures 
were  without  explanation.    Ibid.,  542. 

22.  Wherefore,  when  the  return  to  an  alternative  writ  of  mandamus 
sets  forth  as  grounds  for  the  refusal  of  a  wholesale  license  in  said 
county,  such  a  defective  bond,  and  that  the  license  was  refused  because, 
in  the  opinion  of  the  court,  the  conservation  of  the  public  peace  and 
morals  demanded  it,  the  peremptory  writ  will  be  refused.    Ijbid.,  542. 

23.  Where  the  general  laws  relating  to  the  granting  of  licenses,  to 
wit,  the  acts  of  March  81,  1856,  P.  L.  200;  April  20,  1858,  P.  L.  365; 
March  22.  1867,  P.  L.  40,  were  in  force  prior  to  the  act  of  May  24, 
1887,  P.  L.  194,  the  granting  or  refusing  of  licenses  to  wholesale  dealers 
in  liquors  continues  to  be  within  the  discretion  of  the  Court  of  Quarter 
Sessions  of  the  proper  county.     Knarr^s  Petition,  554. 

24.  Wherefore,  when,  from  the  petition  for  an  alternative  mandamus 
and  the  accompanying  record,  it  appears  that  the  Court  of  Quarter  Ses- 
sions of  Jefferson  county  heard  an  application  for  a  wholesale  license, 
and  upon  due  consideration  refused  it,  although  no  objection  or  remon- 
strance was  filed  of  record,  the  ^vrit  will  be  refused.    Ibid.,  554. 

25.  The  office  of  a  mandamus,  in  such  cases,  is  to  require  the  per- 
formance of  a  judicial  function :  if  a  judge  refuse  or  neglect  to  hear,  the 
Supreme  Court  will  enjoin  upon  him  the  performance  of  that  duty ;  but, 
when  he  has  heard  and  determined,  the  exercise  of  his  discretion  will 
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QOt  be  revised  unless  in  extreme  cases :  Raudenbusch^s  Petition,  120 
Pa.  328;  Commonwealth  v.  McLaughlin,  120  Pa.  518;  Newlin's  Peti- 
tion, 123  Pa.  541.    Ibid,,  554. 

LIEN. 
See  Chabge  on  Land. 

LIFE-ESTATE. 

1.  The  act  of  January  24,  1849,  P.  L.  677,  prohibiting  an  execution 
sale  of  a  life  interest  in  real  estate  except  upon  notice  to  the  life-tenant 
and  with  leave  of  court,  etc.,  has  no  application  to  the  sale  of  a  life  es- 
tate under  a  levari  facias  upon  a  mortgage  given  by  the  life-tenant,  and 
such  sale  will  pass  his  entire  interest.    Datesman'a  Appeal,  348. 

2.  Where  an  auditor  appointed  to  distribute  the  proceeds  of  such  a 
sale,  finds  upon  sufficient  evidence  that  the  mortgage  under  which  the 
property  was  sold  was  given  for  the  benefit  of  the  life-tenant  alone, 
the  remaindermen  having  joined  in  it  to  perfect  the  security,  the  mort- 
gage debt,  as  well  as  the  costs  and  the  expenses  of  audit,  must  be  paid 
out  of  the  interest  of  the  life-tenant.    Ibid,,  348. 

3.  In  distributing  a  balance  remaining  after  payment  of  the  debt  and 
costs,  where  a  life  estate  and  the  remainder  are  sold  together  under  a 
mortgage  given  for  the  debt  of  the  life-tenant,  it  is  not  error  to  fix  the 
life  interest  at  one  third  the  value  of  the  land,  to  charge  against  it  the 
mortgage  debt  and  all  costs,  and  award  to  the  remaindermen  the  other 
two  thirds  in  cash.    Ibid,,  348. 

4.  Two  methods  of  distribution  are  lawful :  One,  to  treat  the  surplus 
as  real  estate  and  direct  its  investment,  until  with  its  accumulations  it 
reaches  the  value  of  the  land  sold,  and  then  award  the  interest  on  the 
amount  to  the  life-tenant  during  life,  and  at  his  death  the  corpus  to  the 
remaindermen  ;  the  other,  to  value  the  life  interest,  give  the  tenant 
thereof  his  share  in  cash,  and  divide  the  balance  in  cash  to  the  remain- 
dermen.    Ibid.,  348. 

5.  A  life-tenant  is  not  to  be  allowed,  out  of  the  proceeds  of  a  sherifTs 
sale  of  the  entire  estate  in  lands,  the  amount  expended  by  him  for  per- 
manent improvements,  when  they  were  trifling  and  unimportant  in 
character  and  there  was  no  evidence  adduced  to  show  that  they  were 
made  with  the  consent  of  the  remaindermen.    Ibid.,  348. 

LIFE  INSURANCE. 
See  Insurance,  Life. 

LIMITED  PARTNERSHIP. 

1.  Where  the  recorded  statement  of  a  limited  partnership  organized 
under  the  act  of  June  2, 1874,  P.  L.  271,  set  out  that  the  total  amount  of 
capital  was  $25,000  **  payable  in  lawful  money  on  the  execution  hereof," 
but  the  association  began  business  with  no  part  of  its  capital  paid  in,  and 
opened  and  kept  no  subscription  list  book,  its  organization  was  not  in 
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compliance  with  the  reqairements  of  the  act  and  the  members  were  liable 
as  general  partners.    EiU  y.  Steiler,  145. 

2.  Persons  who  subscribe  but  do  not  contribute,  and  who  by  failing  to 
keep  a  **  subscription  list  book/^  as  required  by  the  act,  withhold  from 
the  public  the  means  of  knowing  the  amount  of  capital  within  reach,  are 
not  within  the  protection  of  the  act,  but  are  liable  individually  as  gen- 
eral partners,  including  a  member  subsequently  coming  in  affected  with 
notice  of  the  defective  organization.    Ibid,,  145. 

8.  While  it  is  not  necessary  that  the  entire  capital  should  be  paid  in, 
before  a  limited  partnership  may  begin  business,  yet  it  has  no  right  to  be- 
gin until  some  part  of  its  capital  subscribed  has  been  actually  paid ;  its 
statement  should  show  when  and  in  what  amounts  the  subscriptions  are 
to  be  paid,  and  the  subscription  list  book  required  should  thereafter 
show  the  payment  or  non-payment  of  the  instalments  as  they  fall  due. 
Ibid.,  145. 

4.  The  act  of  May  1, 1876,  P.  L.  89  (supplementary  to  the  limited  part- 
nership act  of  June  2, 1874,  P.  L.  271),  authorizing  subscriptions  to  the 
capital  of  a  limited  partnership  to  be  made  in  property  other  than  cash, 
contemplates  property  available  for  the  business  of  the  company  and 
for  the  payment  of  its  creditors.     Vanhom  v.  Corcoran^  255. 

5.  The  certificate  must  set  forth,  in  its  statement,  such  a  description 
of  the  property  contributed  as  will  enable  creditors  to  ascertain  precise- 
ly of  what  the  property  consisted,  and  to  judge  of  its  value ;  otherwise, 
the  requirements  of  the  act  as  to  a  description  of  the  property  are  not 
complied  with.    Ibid.,  255. 

6.  Where  the  statement  of  the  recorded  certificate  showed  that  a  sub- 
scriber **  paid  in  merchandise,  lumber,  book  accounts  and  bills  receiv- 
able, transferred  to  this  association,  $21,609.18,  and  in  cash  $3,390.82, 
making  a  total  subscription  $25,000,"  the  description  of  the  property 
contributed  was  insufficient.    Ibid.,  255. 

7.  In  such  case,  it  was  made  to  appeal-  that  the  $21,609.18,  so  contrib- 
uted, represented  the  difierence  between  the  estimated  assets  and  liabil- 
ities of  a  firm  subscribing  to  the  capital  of  the  association,  and  if  the 
statement  had  certified  **  in  this  respect  according  to  the  fact,"  the  or- 
ganization would  have  been  defective.    Ibifl.^  255. 

8.  Parties  doing  business  as  a  limited  partnership  under  a  defective 
certificate  of  organization,  are  liable  as  general  partners  to  a  common 
law  action,  and  creditors  are  not  confined  to  the  remedy  provided  by  §  2, 
of  the  act  of  June  2,  1874.    Ibid.,  265. 

LIQUORS. 
See  License  to  Sell  Liquors. 

LUNATICS'  ESTATES. 

Upon  the  petition  of  the  committee  of  an  habitual  drunkard,  exhibiting 
an  itemized  account  of  his  costs  and  praying  that  the  court  approve  and 
order  the  payment  of  the  same,  a  decree  was  made  and  entered  upon 
the  judgment  docket  that  the  estate  of  the  drunkard  pay  said  costs  : 
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such  order  was  in  the  nature  of  a  final  decree  in  equity  for  the  payment 
of  money,  and  bad  all  the  effect  of  a  lien  from  its  entiy  in  the  judgment 
docket.     Hohman's  Appeal^  209. 

MANDAMUS. 

See  Boroughs. 

See  License  to  Sell  Liquobs. 

1.  The  return  to  a  writ  of  alternative  mandamus  requires  the  greatest 
possible  certainty ;  not  merely  certainty  to  a  common  intent,  or  cer- 
tainty to  a  certain  intent  in  general,  but  certainty  to  the  greatest  possi- 
ble intent ;  or,  as  it  is  sometimes  called,  certainty  to  a  certain  intent  in 
every  particular.    Prospect  Brewing  Co.'^s  Petition,  623. 

2.  A  return  to  such  writ  directed  to  a  Court  of  Quarter  Sessions  refus- 
ing the  petition  of  a  corporation  for  a  brewer's  wholesale  license,  set- 
ting forth  that  an  averment  of  the  relator's  petition  was  incomplete, 
inaccurate  and  misleading,  but  not  showing  in  what  respect ;  that  the 
company  had  conducted  its  business  in  violation  of  law,  but  not  show- 
ing what  law ;  that  the  company  was  not  a  fit  person  to  receive  the  li- 
cense applied  for,  but  not  showing  a  cause  of  disqualification  within 
the  law ;  that  the  company  did  not  possess  a  good  moral  character,  but 
not  averring  that  the  officers  and  directors  thereof,  were  respectively 
men  of  bad  moral  character ;  such  return  is  insufficient.     Ibid,,  628. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

MEASUREMENT  OF  TIMBER. 

(a)  Plaintiff  made  a  contract  with  defendants  to  cut  and  skid  timber  at 
a  certain  price  per  thousand  feet,  the  logs  to  be  measured  by  Scribner's 
Rule.  When  the  logs  were  cut  and  skidded,  they  were  measured  by 
the  parties,  the  contract  price  paid  and  a  receipt  in  full  given.  After 
some  of  the  logs  had  been  sawed,  plaintiff,  alleging  a  mistake  against 
him  in  the  measurement  upon  which  he  had  settled,  remeasured  the 
unsawed  logs  and  brought  suit  for  the  difference  in  the  whole. 

1.  In  such  case,  the  mistake  in  the  first  measurement  being  shown, 
that  measurement  and  the  settlement  thereon  would  not  bar  recovery  in 
this  action,  and  it  was  not  error  to  charge  the  jury  that  if  the  plaintiff  was 
to  have  the  benefit  of  the  mill  measurement  of  the  logs  that  had  been 
sawed,  he  should  be  bound  by  that  measurement  of  the  logs  unsawed 
and  re-measured  by  him.     Horton  v.  Earbridge,  11. 

MISTAKE. 

See  Measubement  of  Timber. 

See  Mortgage. 

MORTGAGE, 
(a)  A  mortgage,  by  a  clerical  error,  described  certain  lots  conveyed 
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as  in  block  17  instead  of  in  block  7.  The  description  of  the  lots,  both  as 
to  boundaries  and  improvements,  could  apply  only  to  lots  in  block  7. 
After  the  mortgagor  died,  a  decree  re-forming  the  mortgage  was  ob- 
tained by  bill  in  equity,  all  the  heirs  being  made  parties. 

1.  In  such  ease,  whether  notice  of  the  proceeding  in  equity  to  an  heir 
as  an  heir  did  or  did  not  bind  him  as  a  judgment  creditor  was  immate- 
rial, for  the  mortgage,  as  to  an  heir  familiar  with  the  property  for  years 
and  whom  the  misdescription  could  not  deceive,  was  a  valid  conveyance 
without  re-formation.     Cake  v.  Cake,  400. 

MUNICIPAL  BONDS. 

1.  When  bonds  are  issued  by  a  borough  to  provide  for  the  payment 
of  an  existing  indebtedness  recognized  by  the  corporate  authorities  as 
a  legal  obligation,  but  the  provisions  of  §  10,  article  DC.  of  the  consti- 
tution, and  of  §  2,  act  of  April  20,  1874.  P.  L.  65,  are  not  complied 
with,  the  bonds  are  issued  without  authority  and  are  void.  Bainsburg 
Bor.  V.  Fyan,  74. 

2.  If.  however,  the  debt  is  a  lawful  one,  and  the  money  borrowed  is 
applied  to  an  existing  valid  indebtedness,  thus  merely  exchanging  one 
creditor  for  another,  the  borough  is  liable  for  the  money  and  recovery 
may  be  had  against  it  on  a  count  upon  the  simple  contract  for  money 
loaned.     Ibid.^  74. 

MUNICIPAL  CLAIMS. 

See  Streets. 

MUNICIPAL  INDEBTEDNESS. 
See  Boroughs. 

NATIONAL  BANKS. 
See  Banks  and  Banking. 

NEGLIGENCE. 

1.  Township  officers  are  bound  to  anticipate  and  provide  for  the  or- 
diuary  needs  of  travel  conducted  in  the  ordinary  manner,  and  to  remove 
obstructions  and  defects  which  would  naturally  or  probably  cause  in- 
jury to  the  traveler  along  the  highway.    Jackson  Tp.  v.  Wagner,  184. 

2.  But  where  the  highway  is  an  ordinary  country  i*oad  through  an 
open  cultivated  region,  with  no  unusual  dangers  or  exposures,  such 
officers  are  not  bound  to  anticipate  the  dangers  to  which  a  broken  wa- 
gon or  a  frightened  horse  may  expose  the  driver.    Ibid,,  184. 

3.  Where  the  plaintijQf's  horse,  driven  upon  a  highway,  was  fright- 
ened at  an  object  for  the  presence  of  which  in  the  highway  the  town- 
ship was  not  responsible,  and,  turning  suddenly,  broke  off  a  wheel,  and 
dragged  and  overturned  the  carriage  upon  a  stone  heap  at  the  roadside 
at  a  point  where  the  roadway  was  not  unsafe  for  ordinary  travel,  the 
township  is  not  liable  for  the  resulting  injuries.     Ibid,,  184. 
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(a)  A  city  street  was  crossed  at  right  angles  by  the  main  tracks  and 
sidings  of  the  defendant  company^s  railroad,  the  main  tracks  being 
north  of  two  of  the  sidings.  South  of  these  tracks  and  sidings  and 
separated  from  them  about  seven  feet  were  the  tracks  and  sidings  of 
another  railroad  company.  Safety-gates  were  maintained  at  the  cross* 
ing,  in  obedience  to  a  city  ordinance.  • 

(b)  About  7  a.m.  the  plaintiff  and  a  companion,  occupying  and  driv- 
ing a  two-horse  wagon,  approached  the  crossing  fi-om  the  south,  but  be- 
fore driving  over  they  stopped,  looked  and  listened.  The  safety-gates 
were  raised  and  no  watchman  was  present.  The  south  sidings  of  defend- 
ant's line  were  occupied  in  both  directions  by  box  cara,  which  obstructed 
the  view  of  the  main  track. 

(c)  While  the  two  men  were  stopping  and  looking,  a  hand-car  on  one 
of  defendant's  main  tracks  passed  eastward  from  behind  the  box  cars, 
and  they  then  drove  across  without  again  stopping  to  look  and  listen, 
and  as  they  reached  the  main  track  they  were  struck  by  another  hand- 
car passing  rapidly  on  the  same  track  in  the  same  direction. 

4.  The  foregoing  facts  appearing  in  the  plaintiff's  case,  in  his  action 
for  damages,  it  was  proper  that  the  question  whether  he  was  guilty  of 
contributory  negligence  or  not  should  be  left  to  the  jury,  and  it  was  not 
error  to  refuse  to  enter  a  judgment  of  compulsory  nonsuit.  Lake 
Shore  etc.  By.  Co.  v.  Frantz,  297. 

5.  The  duty  to  stop,  look  and  listen  is  absolute  and  imperative,  and 
the  fact  that  the  safety-gates  were  raised  did  not  release  the  plaintiff 
from  its  observance ;  yet,  on  the  other  hand,  it  was  some  evidence  of 
negligence  on  the  part  of  the  defendant,  and  as  such  was  a  proper  sub- 
ject of  the  comments  made  thereon  to  the  jury.     Ibid.,  297. 

6.  The  trial  judge  charged  that  the  jury  might  consider  the  pain  and 
suffering  the  plaintiff  **  has  undergone,  and  may  imdergo  in  the  fu- 
ture ;  "  but  the  idea  of  compensation  was  fairly  brought  to  their  atten- 
tion in  the  enumeration  of  the  elements  of  the  damages  allowable,  and, 
taken  with  its  context,  there  was  no  substantial  error  in  the  instruction. 
Ibid.,  297. 

(a)  In  an  action  by  a  passenger  to  recover  damages  for  personal  in» 
juries  received  while  alighting  fi*om  the  defendant  company's  train, 
there  was  evidence  that  the  plaintiff  delayed  leaving  the  car  when  the 
train  stopped,  and  attempted  to  alight  after  the  train  started,  though 
warned  by  the  brakeman  against  it. 

7.  It  was  error  in  such  case  to  refuse  to  charge,  as  requested,  that 
"if  the  jury  believe  from  the  evidence  that  the  plaintiff  undertook  to 
get  off  the  train  after  it  began  to  move,  in  disregard  of  the  warning  of 
the  brakeman  not  to,  she  was  guilty  of  contributory  negligence  and 
cannot  recover."    New  York  etc.  B.  Co.  v.  Enches,  316. 

8.  Where  the  question  of  contributory  negligence  is  fairly  raised 
upon  the  evidence,  it  is  not  enough  to  charge  generally  that  the  plaint- 
iff cannot  recover,  if  guilty  of  contributory  negligence :  the  court  should 
explain  to  the  jury  what  facts  would  constitute  such  negligence,  in  view 
of  the  testimony,  and  instruct  the  jury  accordingly.     Ibid.,  316. 

9.  In  an  action  against  a  railroad  company  to  recover  damages  for 
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personal  injuries,  it  appeared  that  the  injuries  were  inflicted  upon  the 
track  and  by  the  engine  and  cars  of  another  company.  There  was  no 
direct  testimony  that  the  road  of  such  company  was  then  owned  or 
leased  by  the  defendant ;  yet,  there  being  evidence  of  facts  and  circum- 
stances sujQiciently  tending  to  show  that  the  defendant  then  operated  it, 
it  was  not  error  to  submit  the  question  of  defendant's  responsibility  to 
the  jury.    Penna.  R.  Co,  v.  SeUera,  406. 

NEGOTIABLE  INSTRUMENT. 
See  Notes  Ain>  Bills. 

NOTES  AND  BILLS. 

1.  The  cashier  of  a  national  bank,  holding  the  paper  of  a  firm  of 
which  the  cashier  is  a  member,  has  no  power  to  bind  the  bank  by  an 
agreement  that  there  shall  be  no  liability  upon  an  aCccommodation  note 
procured  by  him  to  be  substituted,  for  a  special  purpose,  for  the  indebt- 
edness of  his  firm.     Allen  v.  First  N,  Bank,  51. 

2.  Nor  may  the  accommodation  maker  defend  upon  the  ground  that 
his  note  was  procured  by  the  cashier,  a  member  of  such  debtor  firm,  to 
cover  up  from  the  bank  examiner,  by  such  substitution,  the  fact  that 
the  bank  had  loaned  to  the  firm  in  excess  of  ten  per  cent  of  its  capital 
stock.     Ibid,,  51. 

3.  It  is  no  defence  to  the  maker  of  an  accommodation  note  dis- 
counted by  a  bank,  that  the  bank  had  discounted  paper  of  another 
person  or  firm  to  an  amount  exceeding  the  one  tenth  of  its  capital : 
O'Hare  v.  Second  N.  Bank,  77  Pa.  96 ;  Mapes  v.  Second  N.  Bank,  80 
Pa.  163.    Ibid,,  51. 

(a)  In  an  action  by  an  accommodation  indorser  against  the  maker, 
to  recover  the  amount  paid  by  plaintiff  to  lift  a  note  from  bank,  an 
affidavit  of  defence  averred  that  the  note  was  made  fraudulently,  was 
without  consideration,  and  that  the  plaintiff  had  knowledge  of  these 
facts  when  his  indorsement  was  made. 

4.  In  such  case,  the  plaintiff  was  not  entitled  to  summary  judgment 
under  the  procedure  act  of  May  25,  1887,  P.  L.  271,  because  (1)  his 
statement  of  claim  did  not  aver  that  the  bank  was  a  bona  fide  holder  of 
the  note  for  value,  and  (2),  even  with  such  an  averment,  the  protection 
afforded  would  not  extend  to  a  party  to  the  original  fraud.  Erie  Boot 
&  Shoe  Co,  V.  Eichenlaub,  164. 

NOTICE  OF  ASSESSMENTS. 
See  Insurance,  Fire. 

NUDUM  PACTUM. 
See  Contract. 

NUISANCE. 
(a)  A  street  railway  company,  as  required  by  its  incorporating  act,  ob- 
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tained  the  consent  of  borough  authorities  to  occupy  a  public  street,  but 
upon  condition  that  its  track  should  be  laid  in  the  centre  line  thereof 
and  in  such  manner  that  vehicles  could  cross  without  hindrance. 

(6)  The  track  was  laid  in  the  centre  line  of  the  street,  as  required  by 
the  action  of  council,  but  upon  an  open  space  formed  by  the  intersection 
of  other  streets  there  was  a  slight  deflection  of  the  track  from  the  cen- 
tre line,  to  enter  upon  the  private  property  of  the  company. 

1.  The  company  being  indicted  for  maintaining  a  nuisance  in  imlaw- 
fully  obstructing  the  street  by  means  of  its  track,  in  the  absence  of  any 
averment  in  the  indictment,  or  in  an  offer  of  proof,  that  the  structure  of 
the  track,  or  its  position,  interfered  in  point  of  fact  vrith  public  travel 
in  any  respect,  the  mere  location  of  it  did  not  constitute  a  nuisance, 
and  the  offer  was  inadmissible.  OommomveaUh  v.  Wilkes-Barre  etc.  By. 
Co.,  278. 

OIL-  AND  GAS-LEASE. 

(a)  In  1881,  Marsh  and  Euhn  procured  an  oil-lease  subject  to  forfeit- 
ure on  failure  to  operate  thereunder.  No  operations  were  begun,  but 
on  August  4, 1883,  the  lease  was  renewed  on  condition  that  active  oper- 
ations should  begin  within  30  days,  and  on  the  same  day  M.  and  K.  as- 
signed a  one  third  interest  to  Weible. 

(6)  Operations  were  begun,  but  discontinued.  On  May  9,  1884,  a 
new  lease  was  made  by  the  landowners  to  Brown,  who  on  May  12th 
assigned  a  one  half  interest  therein  to  C.  and  J.,  and  the  other  one 
half  interest  to  Weible.  Operations  under  this  lease  were  successful, 
and  on  June  18th,  Kuhn  filed  a  bill  in  equity  to  establish  his  one  third 
interest  in  the  leasehold  and  for  an  injunction  and  account. 

(c)  TTie  master  found,  upon  the  facts  in  evidence,  that  Brown,  in 
procuring  the  lease  of  May  9th,  was  the  agent  of  Weible ;  that  Kuhn's 
rights  under  the  original  lease  and  renewal  were  not  affected  by  the 
new  lease ;  that  the  one  third  interest  under  the  new  lease  was  held  in 
trust  for  Kuhn ;  and,  stating  an  account,  awarded  a  sum  certain  to  Kuhn 
as  his  one  third  of  the  accrued  production. 

1.  The  court  below  having  confirmed  the  repoils  of  the  master  and 
decreed  accorduigly,  the  record,  on  appeal  to  the  Supreme  Court,  show- 
ing that  the  proceeding  involved  questions  of  fact  and  account,  merely, 
all  of  which  had  been  satisfactorily  adjusted  by  the  master  and  court 
below,  the  decree  was  affirmed  and  the  appeal  dismissed.  Weibk!*8  Ap- 
peal, 34. 

ORPHANS'  COURT. 
See  Accounts. 
See  Decedents'  Estates.    « 
See  Distribution. 

1.  Notwithstanding  the  language  (**  shall  grant'')  of  §  1,  act  of  Oc- 
tober 13,  1840,  P.  L.  (1841)  1,  an  account  settled  and  confirmed  by  the 
Orphans'  Court  can  be  reviewed  only  for  error  of  law  apparent  on  the 
face  of  the  record,  or  for  new  matter  which  has  arisen  since  the  decree 
Simpson's  App.,  18  W.  N.  175,  distinguished.  Priestley'* s  Appeal,  420 
Vol.  cxxvn — 44 
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2.  The  bill  of  review  must  be  founded  upon  some  error  apparent 
upon  the  bill  or  petition,  answer  and  other  pleadings,  and  decree,  which 
together  constitute  the  record ;  and  the  evidence  cannot  be  looked  into 
to  support  an  objection  based  upon  the  supposed  error  of  the  court  in 
its  deductions  therefrom.    Ibid.,  420. 

3.  But,  as  a  matter  of  grace,  a  review  may  be  granted  for  new  proof 
discovered  after  the  decree,  which  proof  could  not  possibly  be  used  at 
the  time  when  the  decree  was  made ;  yet,  where  the  party  complaining 
has  been  guilty  of  laches  after  notice  of  the  decree,  the  bill  should  not 
be  granted.    Ibid,,  420. 

4.  The  notice  by  advertisement,  directed  by  law,  that  an  account  has 
been  filed  and  will  be  presented  to  the  Oi'phans^  Court  for  confirmation, 
is  effective  upon  any  person  or  persons  entitled  to  come  in  and  object 
to  the  decree.    Ibid,,  420. 

5.  And  where  the  petition  for  a  bUl  of  review  of  an  account  confirmed, 
alleges  no  error  of  law  apparent  on  the  face  of  the  record,  but  error 
merely  in  the  amount  of  commissions  allowed  to  accountant,  determin- 
able on  the  facts,  and  there  is  no  allegation  of  after-discovered  testi- 
mony, the  petition  should  be  refused.    Ibid.,  420. 

6.  An  order,  pending  exceptions  to  an  auditor^s  report,  directing  pay- 
ment of  an  award  to  a  creditor  unaffected  by  them,  is  a  matter  within 
the  discretion  of  the  court,  and  the  creditor's  omission  to  apply  for  suoh 
order  is  not  ladies.    Pomeroy^s  Appeal,  492. 

PARTIES  TO  ACTIONS. 
See  Practice. 

PARTNERSHIP. 

See  Accounts. 

(a)  At  a  sheriff's  sale  on  a  writ  from  a  judgment  confessed  on  an  indi- 
vidual note,  given  by  one  of  two  partners  for  money  borrowed  and  used 
for  the  benefit  of  the  firm,  certain  property  was  purchased  by  the  judg- 
ment creditor. 

(6)  Learning  afterwards  that  the  property  was  partnership  propert}', 
and  fearing  his  title  thereto  was  imperfect,  the  purchaser  obtained  from 
the  partners  a  firm  note,  on  which  a  judgment  was  confessed,  execu- 
tion issued,  sale  had,  and  the  same  property  again  purchased  by  him. 

1.  In  equity,  as  between  the  parties,  the  first  execution  sale  was  in- 
operative as  a  satisfaction  of  the  indebtedness  ;  in  the  second  execution 
sale  upon  a  judgment  which  was  for  the  same  debt,  executed  and  ac- 
cepted in  entire  good  faith,  there  was  no  fraud  upon  other  creditors 
and  the  purchaser's  title  was  thus  perfected.     SUvens  v.  DiM,  416. 

2.  An  agreement  between  persons  engaging  in  business  that  each  is 
to  share  directly  in  the  profits  as  such,  constitutes  them  partners  as  to 
third  persons,  whatever  their  arrangement  may  be  between  themselves; 
and  in  an  action  against  them,  as  partners,  to  recover  the  price  of  goods 
sold  after  the  date  when  the  agreement  was  to  expire,  it  is  not  error  to 
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tnstract  the  jury  that  if  they  find  tlie  defendants  contintied  to  do  business 
under  the  agreement,  they  were  liable  as  copartners.  Caldwell  v.  MU- 
fer.  442. 

PARTNERSHIP,  LIMITED. 

See  Limited  Partnekship. 

PAVING  AND  CURBING. 

1.  A  jpiunicipal  ordinance  providing  for  the  paving  and  curbing  of  a 
city  street,  enacted  subsequently  to  the  act  of  May  1,  1876,  P.  L.  94,  is 
null  and  void,  if  before  its  passage  the  councils  have  not  caused  an  esti- 
mate to  be  made  of  the  total  cost  of  such  improvement,  maps,  etc.,  there- 
of, and  had  the  same  attached  to  the  oi*dinance,  as  required  by  said  act. 
Urie  City  v.  Brady,  169. 

2.  When  such  an  estimate  has  not  been  previously  made  and  attached 
to  the  ordinance  at  its  passage,  the  defect  is  not  cured  by  the  provisions 
of  §  2,  act  of  May  17,  1887,  P.  L.  118,  that  *•  all  taxes  heretofore  levied 
in  any  cities  of  the  third,  fourth  and  fifth  classes.  ....  and  all  assess- 
ments, made  in  pursuance  of  the  ordinances  of  such  cities,  are  hereby 
made  valid."    Ibid,,  169. 

3.  When  in  fact  the  provisions  of  the  act  of  1876  were  formally  com- 
plied with  by  the  city  engineer,  but  the  estimate  made  was  not  such  as 
the  defendant  considered  sufficient,  the  proper  method  to  state  the  de- 
fence was  to  set  out  a  copy  of  the  estimate  with  an  averment  of  the  de- 
fects in  it.     Ibid,,  169. 

4.  If,  however,  the  defendant  assume  the  responsibility  of  being 
sworn  to  matters  which  were  admittedly  conclusions  of  law,  but  which 
were  stated  in  unqualified  language  as  positive  averments  of  fact,  such 
a  course  cannot  be  too  strongly  reprobated :  per  Mr.  Justice  Mitchell. 
Ibid.,  169. 

PAYMENT. 
See  Presumption  of  Payment. 

1.  An  award  by  the  Orphans^  Court  to  a  creditor  of  a  decedent,  of  the 
amount  of  his  claim  out  of  funds  adjudged  to  be  in  the  hands  of  an  exe- 
cutor, is  not  the  equivalent  in  law  of  actual  payment  of  the  claim. 
Pomeroy^s  Appeal,  492. 

2.  If  such  creditor,  by  reasbn  of  the  executor^s  insolvency,  fall  to 
receive  payment  of  the  sum  awarded  him,  he  is  entitled  to  come  in  upon 
a  second  fund  raised  in  the  same  estate  for  a  pro  rata  share  thereof. 
Ibid.,  492. 

PERFORMANCE. 

See  Contract  to  Build. 

(a)  In  an  action  on  an  entire  contract,  whereby  the  plaintiff  agreed  to 
do  the  plumbing  in  the  defendants  houses  and  to  furnish  the  materials, 
including  specified  kinds  of  closets  and  heaters,  the  whole  to  be  done  in 
a  workmanlike  manner,  the  evidence  as  to  the  plaintifi^s  compliance 
with  the  contract  being  conflicting,  it  was  not  error  for  the  court  to  in- 
struct the  jury  in  the  general  charge  and  in  answer  to  points : 
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1.  That  if  the  plaintiff  acted  honestly,  and  in  good  faith  substantially 
performed  the  contract,  that  was  sufficient,  and,  if  in  certain  minor  par- 
ticulars the  contract  was  not  complied  with,  the  jury  might  deduct  from 
the  plaintiff's  damages,  the  difference  between  the  value  of  the  work  as 
it  was  turned  over  to  the  defendant,  and  what  it  would  cost  to  have  it 
completed  in  strict  conformity  with  the  contract.  Sticker  v.  Overpeck^ 
446. 

PENALTY,  OR  STIPULATED  DAMAGES? 

* 
(a)  A  contract  under  seal  for  the  sale  of  an  omnibus  line  provided : 

**  And  the  party  of  the  first  part  are  not  to  engage  in  or  use  their  influ- 
ence in  opposition  to  the  party  of  the  second  part,  in  the  passenger, 
mail  or  express  business  in  any  manner  or  form.  And  each  party 
is  hereby  held  and  fully  bound  in  the  sum  of  $800  for  the  faithful  ful- 
filment of  the  above  contract." 

1.  The  last  provision  contemplated  a  penalty  rather  than  stipulated 
•damages,  and,  in  an  action  for  the  breach  of  his  covenant  by  the  vendor 
in  re-engaging  in  the  same  business,  the  vendee  was  entitled  to  recover 
the  actual  damages  he  had  sustained.    Moore  v.  CoUf  289. 

2.  In  such  action,  it  was  not  error  to  admit  testimony  that  defendant, 
in  violation  of  his  covenant,  had  carried  a  cei*tain  number  of  passengers, 
which  at  the  regular  i-ates  amounted  to  a  certain  sum,  as  evidence  of 
the  damages  to  which  plaintiff  was  entitled.    Ibid.,  289. 

PERSONALTY,  OR  REALTY? 

1.  Where,  in  determining  whether  an  engine,  boiler  and  machinery  in 
a  saw-mill  upon  land  sold  at  sheriff^s  sale  are  part  of  the  realty  or  not,  the 
testimony  as  to  the  actual  character  of  the  structure,  whether  movable 
or  permanent,  is  conflicting,  the  issue  becomes  a  question  of  fact  for 
the  jury :  Harmony  B.  Ass'n  v.  Berger,  99  Pa.  320.  Benedict  v.  Marsh, 
309. 

2.  In  such  case,  should  the  jury  be  unable  to  find,  from  the  conflicting 
testimony,  that  the  mill  was  in  fact  a  permanent  structure,  proof  of  the 
ante  litem  motam  declarations  of  the  owner  and  builder  may  be  con- 
sidered as  evidence  of  his  purpose  at  the  time  the  mill  was  erected. 
Ibid,   800. 

PLEDGOR  AND  PLEDGEE. 

1 .  A  certificate  of  stock,  issued  by  a  corporation  having  legal  power 
to  issue  such  certificates,  is  a  continuing  affirmation  that  the  holder 
therein  niuned  is  the  owner  of  the  amount  of  stock  specified,  upon 
which  a  purchaser  or  pledgee,  dealing  with  the  person  named  in  the 
certificate  or  his  assignee,  has  a  right  to  rely  as  against  the  corporation. 
Kisterbock's  Appeal,  601. 

2.  If  upon  the  faith  of  a  regulai'ly  issued  stock  certificate,  a  purchaser 
or  pledgee  of  stock,  which  in  fact  has  been  fraudulently  and  coUusively 
issued  by  officers  of  the  corporation,  advances  money  or  parts  with  any- 
thing of  value,  the  corporation  is  bound  by  way  of  estoppel  to  indem- 
nify him  to  the  extent  of  his  expenditure,  against  loss  in  consequence 
of  the  falsity  of  the  certificate.     Ibid.,  601. 
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3.  A  holder  of  such  a  certificate,  who  has  received  it  as  collateral 
security  for  a  pre-existing  debt  from  the  person  in  whose  name  it  was 
fraudulentily  issued,  being  uninjured  by  the  falsity  of  the  statements 
which  it  contains,  has  no  claim  upon  it  which  he  can  enforce  against 
the  corporation.    Kisterbock'*s  Appeal,  601. 

4.  Such  a  certificate  is  worthless,  as  a  certificate,  and  gives  no  rights 
of  its  own  force.  A  transfer  thereof  passes  to  the  transferee  no  right  or 
claim  to  shares  of  stock.  The  only  right  which  can  exist  upon  it,  as 
against  the  corporation,  is  created  by  the  act  of  parting  with  a  valuable 
consideration  in  reliance  upon  its  statements.    Ibid,,  601. 

5.  When  such  a  certificate  is  given  in  pledge,  the  thing  pledged  is 
not  shares  of  stock,  but  merely  a  right  to  call  upon  the  corporation  for 
indenmity  against  any  loss  suffered  in  consequence  of  reliance  upon  its 
representation  that  the  person  therein  named  is  the  owner  of  the  shares 
therein  mentioned.    Ibid.,  601. 

6.  If  a  fraudulent  certificate  is  pledged  by  one  who  has  no  claim  to  in- 
demnity thereon,  and  the  pledgee  receives,  in  settlement  of  his  claim 
to  be  indenmified  for  his  advances  made  on  the  pledge,  genuine  shares 
of  stock,  surrendering  the  spurious  shares  so  pledged,  such  genuine 
shares  do  not  become  a  substituted  pledge  in  his  hands,  but  are  his 
absolutely.    Ibid.,  601. 

7.  Wherefore,  a  pledgor  of  such  certificate,  who  has  himself  no  claim 
to  be  indemnified  thereon,  is  not  entitled  to  recover  from  his  pledgee 
who  advanced  money  to  him  on  the  faith  of  it,  any  part  of  what  the 
latter  may  have  received  from  the  corporation  upon  his  claim  for  in- 
demnity, although  such  claim  may  have  been  paid  in  genuine  shares 
which  afterwards  increased  in  value  to  an  amount  exceeding  the  debt 
of  the  pledgor  to  the  pledgee.     Ibid.,  601. 

POOR  PERSON. 

Whether,  under  §  33.  act  of  June  13,  1836,  P.  L.  548,  a  poor  district 
which  has  supported  a  poor  person,  can  maintain  a  claim  in  the  Or- 
phans^ Court  for  reimbursement  out  of  choses  in  action  falling  due  after 
his  death  and  collected  by  his  administrator,  not  decided.  Mumma'^s 
Appeal,  474. 

PRACTICE. 

See  Affidavit  of  Defence. 

See  Appeal. 

See  Attachment  for  Fraud. 

See  Auditor. 

See  Bill  of  Review. 

See  Charge  to  Jury. 

See  Court  and  Jury,  Province  of. 

See  Issue  Devisavit  Vel  Non. 

See  Mandamus. 
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See  Referrnce. 

See  Statement  of  Claim. 

In  Supreme  Court,  see  Supreme  Court. 

1.  Where,  in  a  proceeding  by  a  creditor  in  the  Court  of  Quarter  Ses- 
sions under  the  act  of  April  22,  1887,  P.  L.  61,  to  enforce  by  mandamus 
the  collection  of  a  special  tax  sufficient  to  pay  an  indebtedness  alleged, 
the  petition  of  citizens  and  taxpayers  of  the  borough  for  leave  to  inter- 
vene is  refused,  the  petitioners  have  no  standing  to  be  heard  upon  the 
matter  on  appeal  or  certiorari  in  the  Supreme  Court.  Hower^s  Appeal, 
184. 

2.  When,  in  such  a  proceeding,  the  borough  files  an  answer  admit- 
ting the  indebtedness  but  averring  that  the  treasury  is  empty  and  that 
the  revenues  which  the  borough  may  lawfully  raise  by  taxation  in  any 
.one  year  are  inadequate  to  meet  the  claim,  such  admission  is  equivalent 
to  a  judgment  in  favor  of  the  petitioner,  and  will  entitle  him  to  a  de- 
cree in  his  favor :  per  Bucheb,  P.  J.    Ibid,,  134. 

3.  The  right  of  a  citizen  and  taxpayer  of  a  borough,  to  become  a 
party  to  any  suit  or  process  pending  against  the  borough,  etc.,  under 
the  provisions  of  the  act  of  March  23,  1877,  P.  L.  20,  exists  only  where 
the  proceedings  in  which  he  applies  to  intervene  are  instituted  in  the 
Court  of  Common  Pleas :  per  Bucher,  P.  J.    Ibid,,  134. 

4.  If  the  plaintiff,  filing  a  statement  of  claim  in  assumpsit  under 
the  procedure  act  of  May  26,  1887,  P.  L.  271,  neglect  to  serve  a  copy 
thereof  upon  defendant  before  return  day  or  to  give  notice  of  the  filing 
of  it  after  return  day,  a  judgment  taken  for  want  of  an  affidavit  of  de- 
fence is  without  authority  and  will  be  stricken  off  on  motion.  Marlin 
V.  Waters,  177. 

5.  Under  said  act,  if  plaintiff  would  hold  the  defendant  to  an  affi- 
davit of  defence  to  be  filed  on  return  day,  he  must  have  served  a  copy 
of  the  statement  fifteen  days  before  that  day ;  but,  if  a  copy  be  not  thus 
served  fifteen  days  before  return  day,  judgment  for  default  of  the  affi- 
davit may  be  taken  fifteen  days  after  notice  of  the  filing  of  the  state- 
ment.   Ibid,,  177. 

6.  The  clause  in  §  5  of  said  act,  providing  that  judgment  may  be 
moved  for,  **  in  accordance  with  the  present  practice,"  etc.,  refers  only 
to  the  mode  of  obtaining  judgment,  and  specially  to  taking  it  for  part 
of  plaintiff  ^s  claim,  but  does  not  authorize  judgment  to  be  taken  under 
a  rule  of  court  without  service  of  a  copy  of  the  statement  filed  or 
notice  of  such  filing.     Ibid.,  177. 

7.  If,  upon  the  trial  of  an  appeal  from  the  judgment  of  a  justice  of 
the  peace,  the  cause  is  tried  upon  its  merits,  without  regard  to  the 
amount  of  the  plaintiff's  claim  or  of  the  defendant's  set-off,  it  is  too  late, 
when  all  the  testimony  is  before  the  jury,  for  the  plaintiff  to  ask  to  have 
the  defendant's  evidence  of  set-off  withdrawn  from  the  jury,  on  the 
ground  that  its  amount  exceeds  the  jurisdiction  of  the  justice.  O^Fer- 
roll  V.  Moore,  284. 

8.  Where  there  is  evidence  tending  to  establish  the  existence  of  facts 
hypothetically  stated  in  a  point  presented  for  instruction,  the  proponent 
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has  a  right  to  a  specific  instruction  upon  the  legal  effect  of  those  facts, 
and  it  is  error  to  refer  that  legal  effect  to  the  jury.  New  York  etc,  B.  Co. 
V.  Enches,  816. 

PRESUMPTION  OF  PAYMENT. 

1.  In  an  action  upon  a  note  under  seal,  brought  within  twenty  years 
from  the  time  the  right  of  action  accrued,  the  burden  is  upon  the  de- 
fendant to  prove  payment,  or  facts  and  cii'cumstances  from  which  the 
jury  may  properly  infer  payment.     Morrison  v.  Collins,  28. 

2.  in  such  action,  the  fact  that  the  holder  was  constantly  pressed  for 
money,  while  the  defendant  was  abundantly  able  to  pay,  with  other 
circumstances,  might  justify  the  presumption  of  payment  within  the 
twenty  years,  yet  such  presumption  would  not  arise  from  the  single 
fact  that  the  defendant  was  able  to  pay.      Ibid.,  28. 

3.  The  fact  that  in  a  settlement  of  open  accounts  between  the  parties, 
about  six  years  after  the  date  of  the  note,  a  balance  equal  to  the  amount 
of  the  note  was  found  in  favor  of  the  maker,  while  not  establishing  a 
<iet-off,  because  of  the  statute  of  limitations,  was  yet  admissible  as  tend- 
ing to  establish  payment.     Ibid.,  28. 

PROMISE  IMPLIED. 
See  AssuHPsrr,  Implied. 

PROMISSORY  NOTES. 
See  Notes  and  Bills. 


RAILROADS. 

In  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal  injuries,  it  appeared  that  the  injuries  were  inflicted  upon  the 
track  and  by  the  engine  and  cars  of  another  company.  There  was  no 
direct  testimony  that  the  road  of  such  company  was  then  owned  or 
leased  by  the  defendant ;  yet,  there  being  evidence  of  facts  and  circum- 
stances sufficiently  tending  to  show  that  the  defendant  then  operated  it, 
it  was  not  error  to  submit  the  question  of  defendant's  responsibility  to 
the  jury.    Penna,  B,  Co,  v.  Sellers,  406. 

REALTY,  OR  PERSONALTY? 

1.  Where,  in  determining  whether  an  engine,  boiler  and  machinery 
in  a  saw-mill  upon  land  sold  at  sheriff's  sale  are  part  of  the  realty  or 
not,  the  testimony  as  to  the  actual  character  of  the  structure,  whether 
movable  or  permanent,  is  conflicting,  the  issue  becomes  a  question  of 
fact  for  the  jury :  Harmony  B.  Ass'n  v.  Berger,  99  Pa.  320.  Benedict 
V.  Marsh,  309. 

2.  In  such  case,  should  the  jury  be  unable  to  find,  from  the  conflict- 
ing testimony,  that  the  mill  was  in  fact  a  permanent  structure,  proof  of 
the  ante  litem  motam  declarations  of  the  owner  and  builder  may  be 
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considered  as  evidence  of  Ms  pui*pose  at  the  time  the  mill  was  erected. 
Ibid,,  309. 

RECOGNIZANCE. 

See  Bond. 

(a)  The  defendant  in  a  desertion  case  was  ordered  to  give  security 
to  the  conmionwealth  to  pay  a  weekly  sum  to  his  wife,  the  complain- 
ant, and  to  be  committed  to  the  county  jail  until  the  order  was  complied 
with. 

(fi)  On  the  same  day  of  the  order,  the  defendant,  with  others  as  his 
sureties,  executed  a  voluntary  bond,  acknowledged  before  the  clerk, 
conditioned  that  the  defendant  should  appear  at  the  next  Court  of  Quar- 
ter Sessions  and  give  the  required  security. 

1.  The  said  bond  was  a  valid  obligation,  and,  in  the  absence  of  an 
averment  in  the  affidavit  of  defence,  that  the  defendant  had  complied 
widi  its  condition  or  of  any  facts  that  in  law  were  the  equivalent  of  a 
surrender,  the  plaintiff  in  interest  was  entitled  to  summary  judgment. 

•Berkstresser  v.  Commanwealth,  15. 

2.  The  surety  on  the  recognizance  of 'a  defendant  convicted  of  deser- 
tion, conditioned  that  the  defendant  will  pay  a  weekly  sum  for  the  sup- 
port of  his  wife,  cannot  be  absolved  from  liability  by  an  offer  to 
surrender  the  body  of  the  principal :  the  obligation  of  the  recognizance 
is  voluntary  and  can  be  discharged  only  by  payment  according  to  its 
terms.    Miller  y.  Commonwealth,  122. 

REFERENCE. 
See  Submission  to  Abchitect. 

1.  The  submission  of  a  cause,  under  the  provisions  of  the  act  of  May 
14, 1874,  P.  L.  166,  to  a  person  learned  in  the  law  but  not  authorized  to 
act  as  an  attorney  in  the  Supreme  Court  of  this  state,  is  erroneous,  and 
all  proceedings  under  it,  with  the  award  made,  are  invalid.  Campbell 
V.  FayeUe  Co.,  86. 

2.  County  commissioners,  representing  the  people  of  a  county,  act  in 
a  fiduciary  capacity,  and  are  without  authority  to  submit  a  case  to  the 
decision  of  the  court  under  the  act  of  April  22,  1874,  P.  L.  109 ;  where- 
fore, they  may  not  legally  enter  into  a  submission  to  a  person  learned 
in  the  law,  under  the  act  of  May  14,  1874,  P.  L.  166.     Ibid,,  86. 

3.  In  the  case  at  bar,  the  submission  having  been  made  by  the  coun- 
ty commissioners,  as  one  of  the  parties,  to  a  person  learned  in  the  law 
but  unauthorized  to  act  as  an  attorney  in  the  Supreme  Court,  the  entire 
proceeding  was  abortive,  and  the  court  where  the  cause  was  pending 
had  ample  power  to  set  it  aside.     Ibid.,  86. 

RE-F0R2IATI0N. 

(a)  A  mortgage,  by  a  clerical  error,  described  ceitain  lots  conveyed 
as  in  block  17  instead  of  in  block  7.  The  description  of  the  lots,  both 
as  to  boundaries  and  improvements,  could  apply  only  to  lots  in  block  7. 
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After  the  mortgagor  died,  a  decree  re-forming  the  mortgage  was  ob- 
tained by  bill  in  equity,  all  the  heirs  being  made  parties. 

1.  In  such  case,  whether  notice  of  the  proceeding  in  equity  to  an  heir 
as  an  heir  did  or  did  not  bind  him  as  a  judgment  creditor  was  immate- 
rial, for  the  mortgage,  as  to  an  heir  familiar  with  the  property  for  years 
and  whom  the  misdescription  could  not  deceive,  was  a  valid  conveyance 
without  re-formation.     Cake  v.  Citke,  400. 

RELEASE. 

1.  Where  land  is  devised  at  a  valuation  or  price  to  be  paid  by  the  de- 
visee, the  money  payable  becomes  a  charge  on  the  land  in  the  hands  of 
the  devisee  accepting  the  devise,  with  a  lien  which  is  superior  to  the 
lien  of  judgments  subsequently  entered  against  the  devisee.  Lancaster 
Co.  N,  Bank's  Appeal,  214. 

2.  Releases  executed  by  trustees  of  the  person  entitled  to  the  valua- 
tion money,  acknowledging  payment  thereof,  though  duly  recorded 
prior  to  the  entry  of  judgments  against  the  devisee,  do  not  relieve  the 
land  from  the  charge,  if  the  evidence  show  that  the  money  was  not  in 
fact  paid  and  that  the  releases  were  without  consideration.    Ibid.,  214. 

REPEALING  STATUTE. 

1.  A  general  statute  without  negative  words,  does  not  repeal  a  pre- 
vious statute  which  is  particular,  even  though  the  provisions  of  one  be 
different  from  the  other.    Morrison  v.  Fayette  Co.,  110. 

2.  The  act  of  May  12,  1887,  P.  L.  95,  providing  a  fee  of  $3  per  day 
and  mileage  for  the  auditors  **  of  each  county,"  does  not  repeal  the  act 
of  February  6,  1869,  P.  L.  117,  providing  a  fee  of  $3  per  day,  but  with- 
out mileage,  for  the  auditors  of  Fayette  county.    Ibid,,  HO. 

REPLEVIN. 

1.  Replevin  will  lie  for  an  inclined  plane  connecting  a  railroad  with 
defendant's  ore  mines,  and  located  partly  on  land  belonging  to  de- 
fendant and  built  by  the  plaintiff  under  an  agreement  that  the  de- 
fendant should  have  the  use  of  it  for  a  certain  compensation  during  a 
determinate  period,  and  which  at  the  expiration  of  the  period  the  de- 
fendant refused  to  deliver  to  the  plaintiff.  Charlotte  Furnace  Co.  v. 
Stouffer,  336. 

2.  An  agreement  to  pay  a  compensation  for  the  use  of  a  structure 
erected  upon  land,  being  prima  facie  inconsistent  with  ownership  thereof 
by  the  person  so  agreeing,  is  evidence  against  him  of  a  title  to  the 
structure  in  the  person  who  is  to  receive  the  compensation,  even  though, 
as  to  the  land  occupied,  the  latter  were  tenant  and  the  former  landlord. 
Ibid.,  :J36. 

RES  JUDICATA. 

(a)  In  an  action  of  trespass  for  taking  lumber,  it  appeared  that  the 
plaintiff's  title  to  a  larger  lot  of  lumber  had  been  determined  by  an 
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action  of  replevin  between  plaintiff  and  same  defendant,  and  there  was 
,  evidence  that  the  lumber  taken,  if  not  a  part  of  the  lomber  replevied, 
was  lumber  to  which  the  plaintiff  had  the  same  title,  which  fact  was 
known  to  the  defendant. 

1.  In  such  case,  it  was  error  to  charge  the  jury  that  if  the  lumber 
taken  was  not  part  of  the  lumber  replevied,  "  the  title  was  not  adjudi- 
cated in  the  replevin  suit  as  against  the  defendant,  and  their  verdict 
should  be  in  his  favor."    Garey  v.  Woodward^  261. 

2.  A  proceeding  by  attachment  under  the  act  of  March  17,  1869,  P. 
L.  8,  is  to  be  regarded  as  a  personal  action,  the  attachment  bein^  in- 
tended to  secure  to  the  plaintiff  a  lien  in  advance,  the  efficacy  of  i^niich 
will  depend  on  the  recovery  of  a  final  judgment  against  the  defendant. 
MUler  V.  Rohrer,  386. 

3.  The  prior  recovery  of  a  final  judgment  in  another  proceeding  be- 
tween the  same  parties  upon  the  same  cause  of  action,  is  a  bar  to  the 
recovery  of  a  judgment  in  the  proceeding  by  attaclmient ;  and  this, 
though  the  defendant  in  the  attachment  filed  no  bond  under  §  3  of  the 
•ct.    Ibid.,  386. 

REVIEW. 
See  Bill  of  Review. 

ROADS. 
See  Highways. 

SALES. 

(a)  By  the  "terms  of  consignment"  attached  to  an  invoice  and  ac- 
cepted by  the  consignee,  it  was  stated  that  the  goods  consigned  were 
the  property  of  the  consignors,  were  so  to  remain  until  fully  paid  for, 
and  that  the  consignors  shipped  and  delivered  them  upon  the  express 
condition  that  the  consignee  should  remit  a  sum  certain  therefor,  with- 
in a  time  ceitain,  or  return  the  goods. 

1.  The  transaction,  evidenced  by  such  terms,  was  not  a  bailment  but 
a  sale  to  the  consignee,  with  an  agreement  that  the  title  was  to  remain 
in  the  consignors  until  the  price  was  paid :  the  arrangement  was  valid 
between  the  parties  to  it,  but  the  secret  lien  attempted  to  be  created 
could  not  affect  the  consignee's  creditors.     Peek  v.  Heim,  600. 

2.  Whatever  the  form  of  the  agreement,  if  the  purpose  of  it  is  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the  price  of  the 
goods,  it  is  void  as  respects  creditors  of  the  vendee,  whether  the  credit 
is  given  before  or  after  the  delivery  of  the  goods;  a  consignment  for 
such  an  object  is  no  better  than  any  other  device.    Ibid,,  600. 

SCniE  FACIAS  TO  REVIVE. 
See  Judgment. 
(a)  Pending  a  scire  facias  to  revive  a  judgment,  at  issue  under  the 
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plea  of  nul  tiel  record,  the  defendant,  alleging  insufficiency  of  the 
power  under  which  the  judgment  had  been  confessed,  and  also  pay- 
ment, presented  a  petition  {or  a  rule  to  strike  off  the  judgment  and  to 
open  the  same  to  let  in  a  defence. 

1.  The  judgment  having  been  entered  thirteen  years  before  the  scire 
fadas  issued,  and  sixteen  years  before  the  petition  was  presented,  and 
no  reason  assigned  for  the  delay,  it  was  not  error  to  discharge  the  rule 
granted  and  to  permit  the  defence  of  payment  to  be  made  upon  the 
trial  of  the  scire  facias.     Richards'*  Appeal^  63. 

SET-OFF. 
See  Contract. 

SHERIFFS  SALE. 
See  Life-Estate. 

1 .  Where  the  sheriff's  vendee  of  real  estate  against  which  there  was  a 
subsisting  mortgage,  assumed  the  mortgage  debt  after  the  sale  by  giv- 
ing his  own  mortgage  for  its  amount,  whereupon  the  original  mortgage 
was  satisfied,  the  transaction  on  its  face  is  confirmatory  of  other  evi- 
dence sustaining  the  contention  of  claimants  upon  the  fund,  that  the 
property  was  sold  subject  to  the  original  mortgage.  Bbhman's  Appeal, 
209. 

(a)  At  a  sheriff's  sale  on  a  writ  from  a  judgment  confessed  on  an 
individual  note  given  by  one  of  two  partners  for  money  borrowed  and 
used  for  the  benefit  of  the  firm,  certain  property  was  purchased  by  the 
judgment  creditor. 

(6)  Learning  afterwards  that  the  property  was  partnership  property, 
and  fearing  his  title  thereto  was  imperfect,  ^e  purchaser  obtained  from 
the  partners  a  firm  note,  on  which  a  judgment  was  confessed,  execu- 
tion issued,  sale  had,  and  the  same  property  again  purchased  by  him. 

2.  In  equity,  as  between  the  paities,  the  first  execution  sale  was  in- 
operative as  a  satisfaction  of  the  indebtedness ;  in  the  second  execution 
sale  upon  a  judgment  which  was  for  the  same  debt,  executed  and  ac- 
cepted in  entire  good  faith,  there  was  no  fraud  upon  other  creditors 
and  the  purchaser's  title  was  thus  perfected.     Stevens  v.  Diehlt  416. 

3.  Where  llie  plaintiff  in  a  judgment,  without  fraud  or  deceit,  and 
through  a  voluntary  payment  made  by  the  sheriff  out  of  the  proceeds 
of  a  judicial  sale,  receives  the  amount  appearing  to  be  due  by  the 
record  of  the  judgment,  which  is  more  than  tiie  sum  actually  remainin^r 
due  thereon,  but  not  more  than  enough  to  extinguish  the  indebtedness 
of  the  defendant  to  him,  he  has  a  right  to  apply  the  excess  to  indebted- 
ness other  than  the  judgment.    First  N.  Bank  v.  Fair,  324. 

4.  A  person  who,  after  the  entry  of  a  judgment  and  before  a  sheriff's 
sale  of  real  estate  thereunder,  purchased  the  land  from  the  defendant 
in  the  judgment,  has  no  higher  rights  against  the  judgment  plaintiff 
t^an  the  latter:  if  the  defendant  may  not  recover  from  the  plaintiff 
money  collected  by  means  of  an  execution  and  sheriff's  sale  of  the  land 
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upon  which  the  judgment  was  a, lien,  neither  can  such  purchaser. 
Ibid,,  324. 

SHERIFFS  INTERPLEADER. 

1.  Where,  in  a  sherifTs  interpleader,  it  was  found  that  the  claimant 
of  the  propei*ty,  grain,  stock,  implements,  which  had  been  purchased 
at  execution  sales,  left  it  with  the  execution  defendant,  who  was  made 
a  tenant  upon  a  farm  rented  by  the  claimant  under  an  arrangement  in 
good  faith  that  the  tenant  should  work  the  farm,  keep  up  the  property, 
and  after  taking  out  a  support  for  himself  and  family  turn  over  the 
surplus  to  the  claimant,  the  transaction  was  not  a  fraud  in  law  or  in 
fact  upon  the  tenant's  creditors.    Rohland  v.  Jtooke,  139. 

2.  In  a  feigned  issue  to  try  the  tiUe  to  goods  levied  upon  as  belong- 
ing to  a  husband,  but  claimed  by  his  wife,  the  declarations  of  the  hus- 
band adverse  to  the  claim  of  the  wife,  made  in  her  absence  and  after 
the  levy,  are  not  admissible  upon  any  theory.    Martin  v.  BuU^  381. 

3.  As  declarations,  they  are  secondary,  not  being  those  of  the  plaint- 
iff herself ;  as  declarations  of  an  agent  they  are  incompetent,  because 
not  part  of  the  res  gestsD ;  and  finally  they  are  incompetent  because 
they  are  the  declarations  of  a  husband  against  his  wife.    Ibid.,  381. 

STATEMENT  OF  CLAIM. 

See  Affidavit  of  Defence. 

(a)  In  an  action  by  an  accommodation  indorser  against  the  maker,  to 
recover  the  amount  paid  by  plaintiff  to  lift  a  note  from  bank,  an  affida- 
vit of  defence  averred  that  the  note  was  made  fraudulently,  was  with- 
out consideration,  and  that  the  plaintiff  had  knowledge  of  these  facts 
when  his  indorsement  was  made. 

1.  In  such  case,  the  plaintiff  was  not  entitled  to  summary  judgment 
imder  the  procedure  act  of  May  25,  1887,  P.  L.  271,  because  (1)  his 
statement  of  claim  did  not  aver  that  the  bank  was  a  bona  fide  holder  of 
the  note  for  value,  and  (2),  even  with  such  an  averment,  the  protec- 
tion afforded  would  not  extend  to  a  party  to  the  original  fraud.  Erie 
Boot  &  Shoe  Co.  v.  Eichenlaub,  164. 

2.  If  the  plaintiff,  filing  a  statement  of  claim  in  assumpsit  under  the 
procedure  act  of  May  25,  1887,  P.  L.  271,  neglect  to  serve  a  copy 
thereof  upon  defendant  before  return  day,  or  give  notice  of  the  filing  of 
it  after  return  day,  a  judgment  taken  for  want  of  an  affidavit  of  defence 
is  without  authority  and  will  be  stricken  off  on  motion.  Martin  v. 
WaUrs,  177. 

3.  Under  said  act,  if  plaintiff  would  hold  the  defendant  to  an  affidavit 
of  defence  to  be  filed  on  return  day,  he  must  have  served  a  copy  of  the 
statement  fifteen  days  before  that  day ;  but,  if  a  copy  be  not  thus  served 
fifteen  days  before  return  day,  judgment  for  default  of  the  affidavit 
may  be  taken  fifteen  days  after  notice  of  the  filing  of  the  statement. 
Ibid.,  177. 

4.  The  clause  in  §  5  of  said  act,  providing  that  judgment  may  be 
moved  for,  **  in  accordance  with  the  present  practice,"  etc.,  refers  only 
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to  the  mode  of  obtaining  judgment,  and  specially  to  taking  it  for  part 
of  plaintiff's  claim,  but  does  not  authorize  judgment  to  be  taken  under 
a  rule  of  court  without  service  of  a  copy  of  the  statement  filed  or  notice 
of  such  filing.    Ibid.,  111. 

5.  An  averment  in  a  statement  of  claim  that  a  certain  payment  made 
by  a  third  person,  was  made  to  apply  on  a  particular  judgment  and 
should  have  been  credited  thereon,  if  unaccompanied  by  any  allegation 
of  an  agreement  or  direction  for  such  application,  is  no  more  than  an 
expression  of  opinion,  and  is  insufficient  to  support  a  claim  depending 
upon  an  alleged  right  in  the  plaintiff  to  the  allowance  of  such  credit. 
First  N.  Bank  v.  Fair,  325. 

STATUTORY  LAW. 

1.  A  general  statute  without  negative  words,  does  not  repeal  a  pre- 
vious statute  which  is  particular,  even  though  the  provisions  of  one  be 
different  fix)m  the  other.    Morrison  v.  Fayette  Co.,  110. 

2.  The  act  of  May  12,  1887,  P.  L.  95,  providing  a  fee  of  $3  per  day 
and  mileage  for  the  auditors  **  of  each  county, '^  does  not  repeal  the  act  of 
February  5,  1869,  P.  L.  117,  providing  a  fee  of  $3  per  day,  but  without 
mileage,  for  the  auditors  of  Fayette  county.    Ibid.,  110. 

STREETS. 

1.  A  municipal  ordinance  providing  for  the  paving  and  curbing  of  a 
city  street,  enacted  subsequently  to  the  act  of  May  1,  1876,  P.  L.  94,  is 
nidi  and  void,  if  before  its  passage  the  councils  have  not  caused  an 
estimate  to  be  made  of  the  total  cost  of  such  improvement,  maps,  etc. , 
thereof,  and  had  the  same  attached  to  the  ordinance,  as  required  b^ 
said  act.    Erie  City  v.  Brady,  169. 

2.  When  such  an  estimate  has  not  been  previously  made  and  attached 
to  the  ordinance  at  its  passage,  the  defect  is  not  cured  by  the  provis- 
ions of  §  2,  act  of  May  17,  1887,  P.  L.  118.  that  **  all  taxes  heretofore 
levied  in  any  cities  of  the  third,  fourth  and  fifth  classes,  ....  and  all 
assessments,  made  in  pursuance  of  the  ordinances  of  such  cities,  are 
hereby  made  valid.'*     Ibid.,  169. 

3.  When  in  fact  the  provisions  of  the  act  of  1876  were  formally 
complied  with  by  the  city  engineer,  but  the  estimate  made  was  not 
such  as  the  defendant  considered  sufficient,  the  proper  method  to  state 
the  defence  was  to  set  out  a  copy  of  the  estimate  with  an  averment  of 
the  defects  in  it.    Ibid.,  169. 

4.  If,  however,  the  defendant  assume  the  responsibility  of  being 
sworn  to  matters  which  were  admittedly  conclusions  of  law,  but  which 
were  stated  in  unqualified  language  as  positive  averments  of  fact,  such 
a  course  cannot  be  too  strongly  reprobated :  per  Mr.  Justice  Mitch- 
ell.   Ibid.,  169. 

STREET  RAILWAY  COMPANY. 

(a)  A  street  railway  company,  as  required  by  its  incorporating  act, 
obtained  the  consent  of  borough  authorities  to  occupy  a  public  street. 
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bat  upon  condition  that  its  track  should  be  laid  in  the  centre  line  there-' 
of  and  in  such  manner  that  vehicles  could  cross  without  hindrance. 

(6)  The  track  was  laid  in  the  centre  line  of  the  street,  as  required  by 
the  action  of  council,  but  upon  an  open  space  formed  by  the  intersec- 
tion of  other  streets  there  was  a  slight  deflection  of  the  track  from  the 
cei^tre  line,  to  enter  upon  the  private  property  of  the  company. 

1.  The  company  being  indicted  for  maintidning  a  nuisance  in  unlaw- 
fully obstructing  the  street  by  means  of  its  track,  in  the  absence  of  any 
averment  in  tiie  Indictment,  or  in  an  offer  of  proof,  that  the  structure 
of  the  track,  or  its  position,  interfered  in  point  of  fact  with  public 
travel  in  any  respect,  the  mere  location  of  it  did  not  constitute  a  nui- 
sance, and  the  offer  is  inadmissible.  CommonweaUh  v.  Wilkes-Barre 
etc.  By.  Co.,  278. 

SUBAUSSION. 

See  Reference. 

SUBMISSION  TO  ARCHITECT. 

(a)  A  contract,  whereby  plaintiffs  covenanted  to  erect  County  Home 
bnOdings  for  a  stipulated  sum,  provided  for  authorized  changes  to  be 
made  in  the  work  and  materials  when  necessary,  and  for  a  reference  of 
any  disagreements  between  the  parties  to  the  conclusive  decision  of  the 
architect. 

(b)  The  plaintiffs  claimed  completion  of  the  building  according  to 
the  contract,  and  the  county  claimed  deductions  for  deficiencies  in  work 
and  materials,  but  no  reference  of  the  matters  in  dispute  was  ever  made 
to  the  decision  of  the  architect. 

(c)  The  plaintiffs  brought  suit  to  recover  the  balance  claimed,  and 
on  the  trial  the  judge  submitted  the  question  of  fact  to  the  jury,  instruct- 
ing that  the  duty  to  refer  disputes  to  the  architect  for  settlement  was 
mutual,  and  defendant  could  not  take  advantage  of  its  own  neglect. 

1.  On  error,  it  was  held  that  there  was  no  such  error  apparent  in  the 
record  as  would  justify  a  reversal  of  the  judgment  for  the  plaintifGs ; 
that  while  the  architect  had 'made  no  formal  award,  he  had  practically 
settled  the  matters  in  dispute,  and  as  he  was  now  dead  it  would  do  no 
practical  good  to  reverse  because  no  such  formal  award  had  been  made. 
Fayette  Co.  v.  Laing,  119. 

SUBROGATION. 
See  Accounts. 

SUPREME  COURT. 

1.  While  an  erroneous  or  voidable  judgment  cannot  be  affected  by  a 
writ  of  error  not  taken  within  the  statutory  period,  a  void  judgment 
is  no  judgment  at  all,  and  the  person  affected  by  it  has  a  right  to  have 
it  stricken  from  the  record,  and  to  a  writ  of  error  to  the  refusal  of  such 
an  order.     Clarion  etc.  R.  Co.  v.  Hamilton,  1. 
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'  2.  But  ii  a  judgment  be  erroneously  entered  for  want  of  an  affidavit 
of  defence  by  a  court  having  jurisdiction  of  the  person  and  subject  mat- 
ter, it  is  voidable  and  not  void ;  and  an  order  refusing  to  strike  it  from 
the  record,  on  a  motion  made  four  yeai's  after  its  entry,  will  not  be  re- 
versed.    Clarion  etc.  R,  Co,  v.  HofmiUon^  1. 

3.  Where,  in  a  proceeding  by  a  creditor  in  the  Court  of  Quarter 
Sessions  under  the  act  of  April  22,  1887,  P.  L.  61,  to  enforce  by  man- 
damus the  collection  of  a  special  tax  sufficient  to  pay  an  indebtedness 
alleged,  the  petition  of  citizens  and  taxpayers  of  the  borough  for  leave 
to  intervene  is  refused,  the  petitioners  have  no  standing  to  be  heard 
upon  the  matter  on  appeal  or  certiorari  in  the  Supreme  Court.  Hotoer'^s 
Appeal,  134. 

4.  An  order  setting  aside  an  execution  is  in  the  nature  of  a  final 
judgment,  and  a  writ  of  error  will  lie  thereto.    Feagley  v.  Norbeck,  238. 

6.  Where,  at  the  time  a  bond  with  warrant  of  attorney  to  enter  judg- 
ment is  executed,  the  obligee  agrees  in  writing  not  to  issue  execution 
except  on  a  specified  contingency,  it  is  not  error  to  set  aside  an  execu- 
tion issued  in  violation  of  the  agreement.    Ibid.,  238. 

6.  The  record  showed  that  depositions  had  been  filed  to  be  read  at 
the  hearing  of  the  rule  to  set  aside  the  execution,  but  they  were  not 
furnished  to  the  Supreme  Court :  In  such  case  the  finding  of  the  court 
below,  that  the  writ  was  issued  in  violation  of  the  agreement,  will  be 
taken  as  correct.    Ibid.,  238. 

7.  Upon  a  writ  of  certiorari  to  the  order  of  the  Court  of  Quarter  Ses- 
sions revoking  a  license  to  sell  liquors,  under  §  7,  act  of  May  13,  1887, 
P.  L.  110,  neither  the  testimony  nor  the  opinion  of  the  court  below  form 
any  part  of  the  record  which  may  be  considered.  In  re  Carlson's  Li- 
cense, 330. 

8.  The  agreement  of  counsel  that  the  testimony  may  be  omitted  from 
the  paper  book,  and  that  the  finding  of  facts  as  contained  in  the  opinion 
of  the  court  below  should  be  considered  in  lieu  thereof  by  the  Supreme 
Court,  is  nugatory.     Ibid,,  330. 

SURETY. 

1.  The  surety  on  the  recognizance  of  a  defendant  convicted  of  deser- 
tion, conditioned  that  the  defendant  will  pay  a  weekly  sum  for  the 
support  of  his  wife,  cannot  be  absolved  from  liability  by  an  offer  to 
surrender  the  body  of  the  principal :  the  obligation  of  the  recognizance 
is  voluntary,  and  can  be  discharged  only  by  payment  according  to  its 
terms.    Millers.  Commonwealth,  122. 

2.  The  fact  that,  after  agreeing  with  one  of  two  sureties,  in  consider- 
ation of  the  receipt  of  one  half  of  the  debt,  to  release  him  from  further 
liability,  the  creditor  allows  the  statute'  of  limitations  to  bar  an  action 
on  the  obligation  against  the  other  surety,  discloses  no  consideration, 
by  way  of  detriment  to  the  promisee,  supporting  the  promise  to  release. 
Martin  v.  FrarUz,  389. 

3.  A  right  of  action  for  contribution  between  co-sureties  does  not 
arise  until  one  of  them  has  paid  more  than  a  due  proportion  of  the  debt. 
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and  until  then  the  statute  of  limitations  does  not  begin  to  run  between 
them ;  wherefore,  such  right  is  unaffected  by  the  fact  that  the  statute 
may  have  barred  any  direct  liability  of  the  other  surety  to  the  creditor. 
Ibid.,  889. 

TAXATION. 

1.  The  provisions  of  §  4,  act  of  June  30,  1885,  P.  L.  193,  requiiing 
the  treasurers  of  corporations  to  assess  a  three  mills  tax  upon  the  nom- 
inal value  of  corporate  loans,  to  deduct  the  same  from  the  interest  paid 
thereon,  and  to  return  it  into  the  state  treasury,  are  not  in  violation  of 
§  1,  article  IX.  of  the  constitution  of  Pennsylvania,  providing  that  all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects.  Coal  Bidge 
Imp.  Co.  V.  Jennings,  397. 

2.  Nor  is  the  said  act  of  June  30,  1885,  or  said  §  4,  in  violation  of 
article  V.  or  article  XIY.  of  the  amendments  to  the  constitution  of  the 
United  States,  or  to  §  9  of  article  I.  of  the  constitution  of  Pennsylvania, 
providing  that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.    Ibid.,  397. 

TENANT  IN  COMMON. 
See  TiMBBB. 

TESTAMENTARY  CAPACITY. 
See  Issue  Devisavit  Vel  Non. 

TIMBER. 

(a)  Plaintiff  made  a  contract  with  defendants  to  cut  and  skid  timber 
at  a  certain  price  per  thousand  feet,  the  logs  to  be  measured  by  Scrib- 
ner's  Rule.  When  the  logs  were  cut  and  skidded,  they  were  measured 
by  the  parties,  the  contract  price  paid  and  a  receipt  in  full  given. 
After  some  of  the  logs  had  been  sawed,  plaintiff,  alleging  a  mistake 
against  him  in  the  measurement  upon  which  he  had  settled,  remeasured 
tiie  unsawed  logs  and  brought  suit  for  the  difference  in  the  whole. 

1.  In  such  case,  the  mistake  in  the  first  measurement  being  shown, 
that  measurement  and  the  settlement  thereon  would  not  bar  recovery  in 
this  action,  and  it  was  not  error  to  charge  the  jury  that  if  the  plaintiff 
was  to  have  the  benefit  of  the  mill  measurement  of  the  logs  that  had 
been  sawed,  he  should  be  bound  by  that  measurement  of  the  logs  un- 
sawed and  re-measured  by  him.     Horton  v.  Harbridge,  11. 

2.  In  trespass  for  cutting  and  converting  timber  trees,  imder  §  3,  act  of 
March  27, 1824,  8  Sm.  L.  283,  where  the  plaintiffs  show  title  only  to  the 
undivided  three  fourths  of  the  land  in  question,  and  the  defendants  are 
in  possession  of  the  remaining  one  fourth,  claiming  title  thereto  though 
under  a  defective  title,  the  parties  must  be  regarded  as  tenants  in  com- 
mon.    Bush  V.  Gamble,  43. 

3.  The  record  of  an  ejectment  wherein  plaintiffs  had  recovered  against 
the  defendants  the  undivided  three  fourths  of  the  premises,  with  the 
writ  of  habere  facias  and  the  return,  established  their  actual  possession 
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of  the  recovery  at  the  time  the  action  in  trespass  was  brought,  and  their 
right  of  possession  and  title  when  the  writ  of  ejectment  issued.  Ibid., 
48. 

4.  Though  by  §  2,  act  of  May  4, 1869,  P.  L.  1251,  a  tenant  in  common 
may  have  against  his  co-tenant  the  same  remedy  as  against  a  stranger, 
for  the  cutting  and  conversion  of  timber  trees  without  his  consent,  yet 
that  act  does  not  authorize  in  his  favor  the  penalty  of  double  or  treble 
damages  provided  by  the  act  of  March  27,  1824 :  Wheeler  v.  Cai-penter, 
107  Pa.  271.    iWd.,  43.. 

TOWNSHIP  OFFICERS. 

See  Highways. 

See  Negijgence. 

TRESPASS. 
See  Timber. 

TRESPASS  D.  B.  N. 

1.  In  this  cause,  an  action  of  trespass  against  the  sheriff  for  selling 
personal  propeiiy  of  the  plaintiff,  a  married  woman,  on  an  execution 
against  her  husband,  the  trial  court  properly  submitted  the  facts  in 
evidence  to  the  jury,  under  correct  instructions  that  the  burden  was 
upon  the  plaintiff  to  establish  affirmatively  by  clear  and  satisfactory 
evidence  that  the  goods  claimed  to  have  been  unlawfully  sold  by  the 
defendant,  had  been  bought  for  her  and  paid  for  with  money  which  she 
had  of  her  separate  estate.     Diehl  v.  Peterson,  65. 

(a)  In  an  action  of  trespass  for  taking  lumber,  it  appeared  that  the 
plaintiff^s  title  to  a  larger  lot  of  lumber  had  been  determined  by  an 
action  of  replevin  between  plaintiff  and  same  defendant,  and  there  was 
evidence  that  the  lumber  taken,  if  not  a  part  of  the  lumber  replevied, 
was  lumber  to  which  the  plaintiff  had  the  same  title,  which  fact  was 
known  to  the  defendant. 

2.  In  such  case,  it  was  error  to  charge  the  jury  that  if  the  lumber 
taken  was  not  part  of  the  lumber  replevied,  **  the  title  was  not  adjudi- 
cated in  the  replevin  suit  as  against  the  defendant,  and  their  verdict 
should  be  in  his  favor."    Qarey  v.  Woodward,  251. 

TRIAL. 

See  Court  and  Jury,  Province  op. 

In  an  argument  to  the  jury,  counsel  may  refer  to  the  almanac  to  show 
that  a  certain  day  of  the  month  given  in  the  testimony  of  a  witness,  was 
or  was  not  a  certain  day  of  the  week,  though  the  almanac  was  not 
proved  and  put  in  evidence,  judicial  notice  being  taken  of  the  fact, 
without  evidence.     Wilson  v.  FawZecr,. 372. 

TRUSTEES. 
1.  If  an  administrator  or  other  tnistee  invest  the  trust  funds  with  a 
Vol.  cxxvn — 45 
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private  banker,  without  an  order  of  court  but  in  good  faith  and  under 
the  advice  of  counsel,  he  must  suffer  a  loss  resulting  from  the  insol- 
vency of  the  banker,  even  tliough  the  latter  was  in  undoubted  credit  at 
the  time  of  the  loan.    Boer's  Appeal,  360. 

2.  A  certificate  given  by  a  banker  that  an  administrator  had  **  depos- 
ited "  in  his  office  a  sum  of  money  payable  to  his  order  or  the  order  of 
his  attorney,  Nonreturn  of  this  certificate,  twelve  months  afterdate, 
with  interest,"  evidences  not  merely  a  deposit  but  a  loan  or  investment 
of  the  money.    Ibtd.,  860. 

3.  The  legal  effect  of  the  certificate  cannot  be  modified  by  parol  evi- 
dence of  a  contemporaneous  agreement  that  the  money  might  be  with- 
drawn, but  without  interest,  at  any  time  upon  return  of  the  certificate, 
except  upon  proof  of  its  omission  from  the  instrument  by  fraud,  acci- 
dent, or  mistake.    Ibid.,  360. 

USURY. 

(a)  A  borrower  received  $5,000  giving  a  bond  upon  which  judgment 
was  entered,  agreeing  at  the  time  to  pay  a  bonus  of  $300  for  the  loan. 
On  December  19th,  he  gave  the  lender  his  note  for  $300,  the  bonus 
agreed  upon,  payable  in  three  instalments. 

(b)  After  payment  of  one  instalment  on  the  note,  the  borrower  exe- 
cuted to  the  lender  a  new  bond  for  $6,000  secured  by  a  mortgage, 
whereupon  the  judgment  referred  to  was  satisfied ;  subsequently,  he 
paid  the  remaining  instalments  of  the  $300  note. 

1.  In  such  case  the  bonus  represented  by  the  note  of  December  19th 
was  usurious,  and  in  an  action  by  an  assignee  of  the  bond  and  moit- 
gage,  the  debtor  was  entitled  to  credit  upon  the  mortgage  debt  for  all 
the  payments  made  upon  that  note ;  Colvin  v.  Blymyer,  121  Pa.  682, 
explained.    Blymyer  v.  Colvin,  114. 

WHOLESALE  LICENSE. 
See  License  to  Sell  Liquors. 

WILL. 
See  Issue  Devtsavit  Vel  Non. 

(a)  A  testatrix  devised  a  house  and  lot  to  her  three  daughters,  sub- 
ject as  follows :  "It  is  my  will  and  desire  that  my  said  daughters  shall 
have  the  use  and  benefit  of  my  said  house  and  lot,  jointly,  so  long  as 
they  shall  remain  single  and  unmarried,  but  in  case  either  of  my  said 
daughters  shall  marry,  then  such  daughter  shall  forfeit  her  right  to  the 
use  and  benefit  of  my  said  real  estate,  and  the  use  and  benefit  of  the 
same  shall  inure  to  the  benefit  of  my  remaining  unmarried  daughters  or 
daughter,  during  their  natural  lives  or  the  life  of  the  survivor  of  them. 

(6)  •*  It  is  further  my  will  that  the  survivor  of  my  unmaiTied  daugh- 
ters shall  have  the  right  to  dispose  of  my  said  house  and  lot  by  will  or 
otherwise,  but  in  the  event  that  either  of  my  said  daughters  should  die 
unmarried,  then  the  share  of  such  daughter  in  the  said  real  estate  shall 
descend  to  my  remaining  single  or  unmarried  daughters  or  the  survivor 
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of  them.  Should  all  of  ray  said  daughters  marry,  then  the  property 
shall  be  sold  by  them  or  the  survivors  of  them  and  the  proceeds  shall 
be  equally  divided  among  them  or  their  legal  representatives." 

(c)  The  testatrix  bequeathed  and  devised,  also,  **  all  the  rest  and  res- 
idue "  of  her  estate  to  her  said  three  daughters.  One  of  said  daughters 
died,  intestate,  unmarried  and  without  issue,  leaving  her  two  sisters, 
also  two  brothers  and  children  of  a  deceased  brother,  to  survive  her. 
Subsequently,  the  two  surviving  sisters,  who  were  both  unmarried, 
imited  in  conveying  the  house  and  lot  for  a  full  consideration. 

1.  In  such  case,  the  two  surviving  sisters  were  vested  with  a  valid 
fee  simple  title  to  the  premises  devised,  and  their  deed  conveyed  such  a 
title  to  their  grantee.    Myers  v.  Bentz,  222. 

(a)  A  testator,  after  giving  all  his  estate  to  his  wife  for  life  and  cre- 
ating a  trust  as  to  $5,000  to  take  effect  after  her  death  in  favor  of  his 
son  for  life,  devised  and  bequeathed  the  **  rest,  residue  and  remainder  " 
of  his  estate,  after  the  death  of  his  widow,  to  his  **  daughter  Hannah, 
her  heirs  and  assigns,"  but  providing  that  in  case  his  "  said  daughter 
Hannah,  should  die  without  child  or  children,"  his  estate  should  be 
equally  divided  between  his  brother  and  sisters. 

2.  In  such  case,  the  words  "should  die  without  child  or  children," 
were  intended  to  mean,  die  without  child  or  children  during  the  lifetime 
of  the  testator's  widow,  and  the  daughter,  Hannah,  upon  the  death  of 
the  widow,  became  seised  of  an  indefeasible  estate  in  fee  simple  in  the 
property  so  devised  to  her.    McCormick  v.  McElHgoU,  230. 

3.  A  paper  in  the  form  of  a  will,  devising  real  estate  expressly  in 
consideration  of  and  as  compensation  for  specific  services  to  be  ren- 
dei*ed  by  the  devisee,  may  operate  as  a  memorandum  of  a  contract  for 
the  sale  of  land  sufficient  to  comply  with  the  statute  of  frauds,  and  as 
such  be  admissible  in  evidence  during  the  lifetime  of  the  testator. 
Smith  V.  TuU,  841. 

4.  Such  paper,  without  evidence  of  anything  done  under  it  by  the 
devisee,  cannot  be  treated  as  anything  more  than  a  will,  revocable  at 
the  mere  pleasure  of  the  testator ;  but  when  the  testator  has  put  the 
devisee  in  possession  of  the  land  devised,  and  the  latter  has  fully  com- 
plied with  his  part  of  the  agreement,  the  devise  loses  its  revocability 
and  must  be  treated  as  an  executed  contract.     Ibid.,  341. 

5.  If  such  instiniment  contain  a  provision  that  the  devisee  shall  have 
possession  of  the  land  devised  dming  the  lifetime  of  the  testator,  and 
in  pursuance  of  this  provision  the  devisee  obtain  possession  thereof  and 
faithfully  perform  the  specified  conditions,  he  cannot  be  ousted  fi-om 
the  land  even  by  the  testator,  but  has  vested  in  him  a  right  of  posses- 
sion sufficient  to  defeat  ejectment  brought  by  the  testator  or  his  grantee. 
Ibid.,  341. 

(a)  A  witness,  called  to  prove  the  signature  of  an  alleged  testator  to 
a  testamentary  paper,  testified  that  he  had  seen  the  testator  write  his 
name  twice  to  letters  thirty-two  yeare,  and  once  as  an  indorsement  upon 
a  check  twenty-three  years,  prior  to  the  time  when  he  was  called  to 
testify. 

6.  There  being  no  subsequent  evidence  raising  any  question  as  to  the 
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truth  of  the  facts  so  stated,  the  competency  of  the  witness  to  express 
his  opinion  as  to  the  signature,  was  a  matter  cleai'ly  for  the  court,  and 
it  was  not  en*or  to  refuse  to  allow  the  jmy  to  review  the  ruling  of  the 
court  thereon.     Wilson  v.  VanLeer,  372. 

7.  The  ruling  that  the  witness  was  competent  to  testify  concerning 
the  handwriting,  was  within  the  line  of  the  authorities,  but,  considering 
the  untrustworthiness  of  opinions  on  handwriting  in  general,  such  evi- 
dence ought  to  be  guarded  with  caution.    Ibid.y  372. 

8.  The  limit  within  which  the  witness  must  have  seen  the  writing 
done,  must  depend  upon  his  intelligence,  his  habits  of  observation  and 
the  apparent  strength  and  confidence  of  his  memory,  which  must  be 
passed  upon  in  the  first  instance  by  the  trial  judge.     Ibid.f  372. 

(a)  A  testator  devised  to  his  widow  the  **  improvement  and  income" 
of  his  realty,  **  to  keep  for  her  own  use,  as  long  as  she  keeps  my  name." 
A  subsequent  provision  directed  that  the  widow  should  pay  testator^s 
debts,  and  if  necessary  should  sell  part  of  the  realty  for  this  purpose 
and  keep  the  rest. 

(b)  Another  provision  directed  that  in  case  the  widow  re-married,  she 
was  to  have  **  the  one  half  of  all  my  real  and  personal  propeily  for  her 
own  use,  and  the  other  half  I  bequeath  to  my  three  sisters ; "  and  in 
case  such  division  could  not  be  made  without  spoiling  the  whole,  tlie 
executor  should  sell  the  property  and  **  divide  money  as  directed." 

9.  Taking  the  whole  will  together,  it  created  an  estate  for  life  deter- 
minable on  the  second  marriage  of  the  devisee :  Cooper  v.  Pogue,  92 
Pa.  254 ;  and  the  devise  was  not  enlarged  by  the  subsequent  provisions 
for  the  payment  of  debts  and  for  the  division  of  the  properly  on  the 
widow's  re-maniage.    Long  v.  Paul,  456. 

10.  Upon  a  case  stated,  for  the  purpose  of  construing  a  will,  it  is  not 
error  for  the  court  in  its  opinion  to  refer,  by  way  of  illustration  and  in 
confiimation  of  its  views,  to  certain  clauses  in  an  auditor^s  report  made 
in  a  previous  cause  under  the  same  will.    Ibid.,  456. 

(a)  A  testator  by  his  will,  after  bequeathing  a  legacy  of  $1,000  to  his 
son  H.,  divided  the  residue  of  his  estate  equally  between  his  two  sons 
H.  and  L.,  and  then  provided :  *•  I  desire  that  my  son  L.  receive  $l,dfK) 
as  soon  as  he  anives  at  the  age  of  21  years,  and  that  the  remainder  of 
his  share  be  invested  in  a  farm,  he,  the  said  L.,  having  full  control 

of  the  farm,  and  receiving  all proceeds  therefrom,  but 

not  having  power  to  sell,"  with  remainder  to  his  children. 

11.  In  such  case,  the  testator's  intention  was,  that  upon  attaining  his 
majority  L.  should  have  $1,000  paid  to  him  absolutely,  and  it  was  er- 
ror for  the  court  below  to  deduct  therefrom  advances  made  for  L.'s 
maintenance,  by  his  guardian,  from  time  to  time,  under  decrees  of  the 
Orphans'  Court.    Lightner  v.  Lightner,  468. 

12.  The  remaining  gift  to  L.,  under  the  will,  was  a  present  and  ab- 
solute interest  for  life  in  the  fund,  vested  upon  the  death  of  the  testator. 
The  income  followed  the  title  and  was  L.'s  absolute  property,  applica- 
ble during  minority  to  his  maintenance,  under  direction  of  the  court, 
but  the  accumulations  payable  to  him  at  majority,  in  addition  to  the 
$1,000.     Ibid,,  468. 
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18.  A  devise  in  the  following  form :  *•  I  give,  devise  and  bequeath  to 

my  son  T.  my  farm and  if  he  should  die  leaving  no  lawful 

heirs,  the  whole  to  descend  to  his  brothers  and  sisters,  share  and  share 
alike,  or  to  their  legal  representatives,"  read  in  connection  with  other 
portions  of  the  will,  gave  an  estate-tail  to  the  devisee.  Cochran  v. 
Cochran,  486. 

14.  Such  an  estate,  devised  by  a  will  becoming  operative  prior  to  the 
act  of  April  27, 1855,  P.  L.  368,  may  be  barred  by  deed  duly  executed, 
acknowledged  and  recorded,  in  accordance  with  the  provisions  of  the 
act  of  January  16,  1799,  3  Sm.  L.  338.    Ibid.,  486. 

WITNESS. 

See  Handwriting. 

In  an  action  by  an  executor  or  administrator  based  on  a  claim  in  fa- 
vor of  the  estate,  a  legatee  or  distributee,  who  has  parted  with  his  in- 
terest, either  by  release,  payment  or  assignment,  is  a  competent  witness 
for  the  plaintitf,  unless  there  is  some  other  ground  of  exclusion  than 
the  fact  that  he  is  a  legatee  or  distributee.    Heft  v.  Ogle,  244. 
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